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DECISIONS 


RELATING TO 


THE PUBLIO LANDS. 


SUGGESTIONS TO HOMESTEADERS AND PERSONS DESIRING TO 
: WAKE HOMESTEAD ENTRIES. 


Crcutar. 


| Durarrent OF THE Invertor, | 
| . GenerRaL Lanp Office, 
| Washington, D. C., January 2, 1914. 

1. Persons desiring to make homestead oe should first fully 
inform themselves as to the character and quality of the lands they 
desire to enter, and should in no case apply to enter until they have 
- visited and fully examined each legal subdivision for which they make 
_ application, as satisfactory information as to the character and occu- 


__ pancy of public lands can not be obtained in any other way. 


As each applicant is required to swear that he is well acquainted | 
with the character of the land described in his application, and as all 
entries are made subject to the rights of prior settlers, the applicaat 

- ean not make the affidavit that he is acquainted with the character | 
of the. land, or be sure that the land is not already rs by 

a settler, antl aiter he has actually inspected it. - | 

Information as to whether a particular tract of land is subject to 
entry may be obtained from the register or receiver of the land dis- 
trict in which the tract is located, either through verbal or written 
inquiry, but these officers must not be expected to give information 
as to the character and quality of unentered land or to furnish ex- 
tended lists of lands subject to entry, except through plats and dia- 
grams which they are authorized to make and sell as follows: 


For a township diagram showing entered land only_..-.._______________ $1. 00 
For a township: plat showing form or oe names of claemanits, and 
| character Of Gntriessis_- nce oe be ee eee eek 2.00— 
For a township plat showing form of entries, names of siainiaate: char- : 
 aeter of entry, and number__________________.- 3..00 


For a township plat showing form. of entries, names of claimants, char- 
acter of entry, number, and date of filing or entry, together with i 
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Sa aee of township diagrams are entitled to aetiits informa- 
tion as to whether each smallest legal subdivision, or lot, ig vacant 
public land. Registers and receivers are therefore required in case © 
of an application for a township diagram showing vacant- lands to 
plainly check off with a cross every lot or smallest legal subdivision 
in the township which. is not vacant, leaving the vacant tracts un- 
checked. There is no authority for registers and receivers to charge © 
and receive a fee of 25 cents for plats and cueres of a section or 
part of a section of a township. » 

If because of the pressure of current business relating to the entry 
of lands registers and receivers are unable to make the plats or dia-— 
‘grams mentioned above, they may refuse to furnish the same and 
return the fee to the applicant, advising him of their reason for not 
furnishing the plats requested, that he may make the plats or dia- 
grams himself, or have same made by his agent or attorney, and that 
he may have access to the plats and tract books of the local land 
office for this purpose, provided. such use of the records will not inter- 
fere with the orderly dispatch of the public business. | 

_ A list showing the general character of all the public lands remain- 
ing unentered in the various counties of the public-land States on the 
30th day of the preceding June may be obtained at any time by ad- 
dressing “ The Commissioner of the General Land Office, Washing- 
ton, D. C.” 

All blank. forms of affidavits and other papers needed in making 
application to enter or in making final proofs can be obtained by 
applicants and entrymen from the land ours for the district.1 in which 

the land lies, 

2. Hind of land subject to. Mipattent entry.—All aaeReca tel 
surveyed public lands adaptable to any agricultural use are subject 
to homestead entry if they are not mineral or saline in character and - 
are not occupied for the purposes of trade or business and have not 
been embraced within the limits of any withdrawal, reservation, or 
incorporated town or city, but homestead entries on lands within 


certain areas (such as lands in Alaska, lands withdrawn under the ~ 


reclamation act, certain ceded Indian lands, lands within abandoned 
military reservations, agricultural lands within national forests, lands _ 
in western and central Nebraska, and lands withdrawn, classified, or ~ 
valuable for coal) are made subieet to the particular requirements 
of the laws under which such lands are opened to entry. None of 
these particular requirements are set out in these suggestions, but 
information as.to them may be obtained by either verbal or written 
inquiries addressed to the register and receiver of the land office of - 
the district in which such lands are situated. | 7 
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HOW CLAIMS UNDER THE HOMEST#AD: LAW ORIGINATE. 


3. Claims under homestead laws may be initiated either by settle- 
ment on surveyed or unsurveyed lands of the kind mentioned in the. 
foregoing paragraph, or by the filing of a soldier’s or sailor’s declara- 
tory statement, or by the presentation of an application to enter. any 
surveyed lands of that kind. 

4, Settlement is initiated through the personal act of the settler 
placing improvements upon the land or establishing residence. thereon ; 
he thus gains the right to make entry for the land as against other. 
persons. A settlement on any part of a surveyed quarter section 
_ subject to homestead entry gives the right to enter all of that quarter - 
section, but if a settler desires to initiate a claim to surveyed tracts _ 
which form a part of more than one technical quarter he should 
_ define his claim by placing some improvements on each of the smallest _ 
subdivisions claimed. When settlement is made on unsurveyed lands — 


the settler must plainly mark the boundaries of all Jands claimed.: 7 


- Within a reasonable time after settlement actual residence must 
be established on the land and continuously maintained. Entry 
should be made within three months after settlement upon surveyed 
lands or within that time after the filing in the local land office of 
_ the plat of survey of lands unsurveyed when settlement was made. 

_ Otherwise, t the preference right of entry may be lost. Under the 

act of August 9, 1912 (37 Stat., 267), settlement right on not ex- | 

ceeding 320 acres of lands designated by the Secretary of the Interior | 
‘ag subject to entry under the enlarged-homestead law may be ob- - 
tained by plainly marking the exterior boundaries of. all lands 
claimed, whether surveyed or unsurveyed, followed by the. establish- 
- Inent of residence, except as to lands designated under section 6 of © 
said acts, where residents 4 is not required, but where the settlement 
-right.is required to be initiated by plainly marking the exterior 
boundaries of the land claimed and the placing and maintenance of 
_ valuable improvements thereon. 

5. Soldiers’ and sailors’ declaratory statements may be filed ; in the - 
land office for the district in which the lands desired are located by 
any persons who have been honorably discharged after 90 days’ serv- 
ice in the Army or Navy of the United States during the War of 
- the Rebellion or during the Spanish-American War or the Philippine 
insurrection. Declaratory statements of this character may be filed 
either by the soldier or sailor. in person or through his agent acting 
under a proper power of attorney, but. the oldies or sailor must 


-. make entry of the land in person, and not through his agent, within 


| six months from the filing of his declaratory statement, or he may 
male entry in person without first filing a declaratory statement if 
_ he so chooses. ii a Hecereey statement is filed by a peer or 
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7 sailor j In | person, it must be executed = him before one of the officers 
- mentioned in paragraph 16, in the county or land district in which 
the land is situated; if fled through an agent, the affidavit of the 
agent must be executed before one of the officers. above mentioned, 
but the soldier’s affidavit may be executed before any officer using a 
- seal and authorized to administer oaths and not necessarily within - 
the county or land district in which the land is situated. 


BY WHOM HOMESTEAD ENTRIES MAY BE MADB, 


6. Homestead sntties. may be made by any person who does not 
- come within either of the following classes: . | 

(a) Married women, except as. hereinafter stated, — 

_(b) Persons who have already made homestead entry, except as - 
hereinafter stated. 

(c) Foreign-born persons who have not declared their intention " 
become citizens of the United States. | 

(¢@) Persons who are the owners of more ‘han 160 acres, of Jand in 
the United States, _ 

(e) Persons under the age of 241 years who are not the heads of 
families, except minors who make entry as heirs, as hereinafter men- 
tioned, or who have served in the Army or pia anny the existence | 
of an actual war for at least 14 days. 7 
- _(f) Persons who have acquired title to or are claiming, under any ~ 
of the agricultural public-land laws, through settlement or entry 
made since August 30, 1890, any other lands which, with the lands 
last applied for, would amount in the aggregate to more than 320 - 
acres, - 
| ‘t, A married woman who has all of the other peneratiates of a 

~ homesteader may make a. hometead entry under any one of the 
following conditions: ! 

(a) Where she has been actually deserted by her husband. 

(6) Where her husband is incapacitated by disease or otherwise | 
from earning’ a support for his family and the WitO 2 is really the head 
and main support of the family. 

(c) Where the husband is confined in a penitentiary aa she is 
actually the head of the family. 

(@) Where the married woman is the ee of a settler or con- 
testant who dies before making entry. 

(e) Where a married woman made seeetiats and resided on 
the lands applied for before her marriage, she may enter them after 
marriage if her husband is not holding other lands under an Ber 
fected homestead entry at the time of the marriage. 

-. §, If an entryman deserts his wife and abandons the land covered 
by his aut his wite then has the exclusive right to contest the 
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entry if she has continued to maid on the land, and on securing its 
cancellation she may enter the land in her own right, or she may 
continue her residence and make proof i in the name of and as the 
agent for her husband, and patent will issue to him. 7 
9. If an entryman deserts his minor children and abandons ne 


entry after the death of his wife, the children have the same right 


to make proof.on the entry as the wife could have exercised had 


; | she been deserted during her lifetime. 


10. The marriage of the entryweman after making entry will not 
defeat -her right to acquire title if she continues to reside upon the | 
land and otherwise comply with the law. A husband and. wife can 
not, however, maintain separate residences on homestead entries 
held by each of them, and if, at the time of marriage, they are each 

holding an unperfected entry on which they must reside in order to : 
acquire title, they can not held both entries. In such case they — 
may elect which entry they will retain and relinquish the other. | 

11. A widow, if otherwise qualified, may make a homestead entry 
notwithstanding the fact that her husband made an entry and not- 
withstanding she may be at the time claiming the unperfected entry 
of her deceased husband. — 

12.. A. person serving in the ence or Navy of the united States 
may make a homestead entry if some member of his family is resid- 
. Ing on the lands applied for, and the application and accompanying 

affidavits may be executed before the officer commanding the prasch 
_ of the service in which. he is engaged. oe 
-. 18. Second homestead entries may be made by the fllpeae: ne 
of persons if they are otherwise qualified to make entry: 
(a) By a poreen who commuted a former Suny ae to June 5, 
1900, 
— (b) Bya homectend sien whic. prior to May 17, 1900, paid the 
“Tatliat price of lands to which he ‘would have been. afterwards en- 
_ titled to receive patent without payee under the re #ipe-BOnee act.” 
-. (381 Stat., 179.) | . 
(c) By any person whose fone entry. was smade prior to February 


_. 8, 1911, which entry has been subsequently lost, forfeited, or aban-. . 


doned for any cause, provided the former entry was not panceled for | 
fraud or eelinguiched or abandoned for a valuable consideration in 
excess of. the filing fees paid on said former entry. If an entryman 


cs received for relinquishing: or abandoning his entry an amount in | 
excess of the fees and commissions paid to the United States at - 


time of making said entry, or if he sells his Improvements fora sum _ 
in excess of such filing fees and relinquishes his entry in connection 
therewith, he can not make a second entry. 

(@) By persons. whose original entries have failed (ema of the 
discovery, eae to Snr; of obstacles which could not have 
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been. foie and aauen render it impracticable to cultivate the land, 
or because, subsequent to entry, the land becomes useless for agri- 
cultural purposes through no fault of the entryman. There is no 
specific statute authorizing the making of second entries in these - 
classes of cases, and such entries are allowed under the general equita- 
ble power of the Land een to grant relief in cases of accident _ 
and mnistake.. 

(¢) Any person sie qualified, who has. made final proof for 
~ less than 160 acres under. the homestead laws, may’ male an addi- 
_ tional entry for such an amount of public lands as will, when added 
to the amount for which he has already made proof, not exceed in the 
ageregate 160 acres. Residence, cultivation, and improvement must. 
be performed as in the case of an original entry. | | 

(7) Each application for second or additional entry must give the 
date and number of the former entry and the land office at which it 
was made, or the section, township, and range in which the land 
entered was located. Any person coming within paragraphs (a), (3), 
or (¢é) must also give date when the former entry was’ perfected. 
Any person coming within paragraph (¢) must show by the affidavit 
of himself and some other person or persons the date when his 
former entry was lost, forfeited, or abandoned; that it was not can- 
celed for fraud; and the consideration, if any, repeeved for the aban- 
donment or relinduishment, Any person coming’ within paragraph 7 
(2) must, in addition to the evidence above specified, show in. his cor- 
roborated affidavit the grounds on which he seeks’ relief, and. that he 
used due diligence prior to entry to avoid mistake. 

(7) A person who has made, lost, forfeited, or abandoned an entry 
of less than 160 acres is not entitled to another entry unless he comes 
_ within paragraph (c) or (d) above. Such a person can: not make 
- another entry na because his first entry contained less than 160 
‘acres. 

14. An. additional homestead entry may be made by a person for 
such an amount of public lands adjoining lands then held and resided 
upon by him under his original entry as will, when added to such 


adjoining lands, not exceed in the aggregate 160 acres. An entry of 


this kind may be made by any person who has not acquired title to 
and is not, at the date of his application, claiming: under any of the — 
| agricultural public-land laws, through settlement or entry made since 
August 30, 1890, any other lands which, with the land then applied 
for, would exceed in the ageregate 320 acres, but the applicant will 
not be required to show any of the other qualifications of a homestead — 
- entryman. See, aes instructions under the enlarged homestead 
~~ act (par. 47)... 

«15. An adjoining farm entry may be made for ich an amount of 
7 lands lying contiguous to lands owned and resided upon ai the | 
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a applicant. as will fice with the lands so ained and resided non 
— exceed in the aggregate 160. acres; but no person will be entitled to 


make entry of this kind who is not qualified to make an original home- 


stead entry. A person who has made one homestead entry, although 
for a less amount than 160 acres, and perfected title thereto, is not 
qualified to make an: adjoining farm entry. 


HOW HOMESTEAD ENTRIES ARE MADE, 


16. A Rometead: eahay may be ‘made by the presentation. to. the | 


and office of the district in which the desired lands are situated ‘of. | 


an application properly prepared on blank forms. prescribed for that 
purpose and sworn to before either the register or the receiver, or 
before a United States commissioner, or a judge, or a clerk of a court | 
of record, in the county or parish in which the land lies, or before any 
officer of the classes named who resides i in the land. district and near- 
est or-most accessible to the land, although he may reside outside of 
the county in which the land is situated. | 
17. Each application to enter and the afidavites accompanying it 
must recite all the facts necessary to show that the applicant is 
acquainted with the land; that the land is not, to the applicant’s 
, knowledge, either saline or mineral in character; that the applicant 
possesses all of the qualifications of a homestead entryman; that the 
application is honestly and in good faith made for the purpose of. 
actual settlement and cultivation, and not for the benefit of any 
other person, persons, or corporation; that the applicant will faith- 
_-fally and honestly endeavor to comply with the requirements of the 


law as to settlement, residence, and cultivation necessary to acquire i. 


title to the land applied for; that the applicant is not acting as the 


agent of any person, persons, corporation, or syndicate in. making = 
such entry, nor in collusion with any person, corporation, or syndi-  ~ 


cate to give them the benefit of the land entered or any part thereof; 
that the application is not made for the purpose of speculation, but 
in good faith to obtain a home for the applicant, and that the appli- : 


on cant has not directly or ‘indirectly made, and will not. make, any E 


agreement. or contract in any way or manner with any person or | 
persons, corporation, or syndicate whatsoever by which the title he 
may acquire from the Government to the lands applied for shall 
inure, in whole or in part, to the benefit of any person except himself. 


18. All applications by persons claiming as settlers must, in addi- . 


: tion 1 to the facts required in paragraph 17, state the date ad describe — 
- the acts of settlement under which they clair a preferred right of © 


entry, and applications by the widows, devisees, or heirs of settlers — 


must state facts. showing the death of the estilo and their right. to 


—nake oy that the settler was os to make a. at the time i" 
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of his death, and that the hee or devisees applying to enter are citi-_ 


zeus of the United States or have declared their intentions to become = 


such citizens, but they are not required to state facts showing any 
other qualifications.of a homestead entryman, and the fact that they 
_ have made a former entry will not prevent them from making an 
entry as such heirs or devisees, nor will the fact that a person has 
made entry as the heir or devisee-of the settler prevent him: from 
‘making an entry in his « own individual right if he is otherwise quali- 
fied to do. so, : 
19. All applications by pee: saiige or. thee adews or the 

: guardians of their minor children should be accompanied by proper 
evidence of the soldier’s or sailor’s service and discharge and of the 
fact that the soldier or sailor had not, prior to his death, made an 
entry in his own mght. The application of the widow of the soldier 
or sailor must also show that she is unmarried and that the right 
has not been.exercised by any other person. Applications for the 
children of soldiers or sailors must show that the father died with- 
out having made entry, that the mother died or remarried without 
| making entry, and that the person applying to make entry for them. 
is their legally appointed guardian. — | 
20. Applications - for entry must be ecoompanied by the proper 
_ fee and commissions. (Bee. par 41.) A receipt for the money is 
at. once issued, but this is merely evidence that the money has been - 
paid and as to the purpose thereof. If the application is allowed and 
the entry placed of record, formal notice of this fact is issued on the 
prescribed form; if the application: is rejected or suspended, notice 
of such action is forwarded to the eer as soon as practicable. 


RIGHTS OF WIDOWS, HERS, OR DEVISEES UNDER THE HOMESTRAD LAWS. 


_ 21. If a homestead settler dies before he makes entry, his widow . 
has the exclusive right to enter the lands covered by his settlement. 
If there be no widow, the right to enter the lands covered by the 
settlement passes to the persons who are named as heirs of the settler. 

by the laws of the State in which the land lies. If there be no widow 
or heirs, the right to enter the lands covered by the settlement passes — 
to the person to whom the settler has devised his rights by a proper 


will; but a devisee of the claim will not be entitled to take when there. — 


Is a ow or an heir of the settler. The persons to whom the set- 
 tler’s right of entry passes must make entry within the time named 
in paragraph 4 or they will forfeit their right to the next qualified 
applicant.. They may, however, make | entry after that time if. no 
adverse claim has attached. 7 | 
22. If a homestead entryman dies before making final ReOOE his | 
‘rights under his. entry will pass to his widow}; or it there be no ) widow, | 


% 
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and ‘he entryman’ S children are all minors, ihe. right to a aatent 
vests in them upon making publication of notice and proof of the © 
death of the entryman without a surviving widow, that they are the 
only minor children and that there are no adult heirs of the entry- 
man, or the land-may be sold for the benefit of such minor children 
in the manner in which other lands’ belonging to minors are sold 
under the laws of the State « or ory in which the minors are 
domiciled. : 

Tf the children of a ioacea: entryman are not all minors and 
his wife is dead, his rights under the entry pass to the persons who 
are his heirs under the laws of the State or Territory in which the 
lands are situated. If there be no widow or heirs of the entryman, 
the rights under the entry pass to the person to whom the entryman 
_ has devised his rights by proper will, but a devisee of the entry will 
be entitled to take ony in the event, there is no widow or heir of the 
entryman. 

23. If a. sonticiant dies after having seamed the Giidellaton er an 


entry his right asa successful contestant to make entry passes to hig. 


_ heirs; and if the contestant dies before he has secured the cancellation . 
of the entry he has contested, his heirs may continue the prosecution — 
of his contest and make entry if they are successful in the contest. 
In either case to entitle the heirs to make entry they must show that _ 
the contestant was a qualified entryman at the date of hisdeath; and. 
in order to earn a patent the heirs must comply with all the require- 
ments of the law under which the entry was made, to the same extent 
as would have been required of the contestant had he made entry. 
OA, The unmarried widow, or, in case of her death or remarriage, 
the minor children of soldiers and sailors who were honorably dis-— 
charged after 90 days’ actual service during the War of the Rebel- 
lion, the Spanish-American War, or the Philippine insurrection may 


-- make entry as such widow or minor children if the soldier or sailor — 


died without making entry, or failed to perfect an entry and was, at 
the time of his death, qualified to make another. The minor children 
must make a joint entry through their duly appointed guardian. 


RESIDENCE AND CULTIVATION REQUIRED UNDER THE HOMESTEAD LAWS. 


25. A homestead entryman is required to establish residence upon 
the land within six months after date of entry unless an extension 
of time is allowed, as explained in paragraph 35, and is required 
to maintain Sea there for a period of cires years. He may 
absent himself, however, for a portion of each year succeeding estab- 
lishment of residence, as more fully explained in paragraph’ 26. 
_ Residence and cultivation in the case of an adjoining farm home-_ 
stead or of an additional homestead entry for a tract contiguous to _ 
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an rei homestead entry may be maintained either BpOn:, the 
‘original or additional farm. - 

26. During each year, beginning with the date of establishment of 
actual residence, the entryman may absent himself from the land ~ 
for one period of not exceeding five months, but the law does not 
authorize a number of shorter absences aggregating this period. In 
order to be entitled to this absence the entryman need not file appli- 
_ cation therefor, but must at the time he leaves the land file, by mail or 
otherwise, at the proper local land office, notice of time of leaving,. 
and upon returning to the land must notify said office of the date of - 
his return. <A. second period of absence immediately following the 
first, though in different years of residence, is not permitted by the. 
law; there must be some substantial term of actual continuous resi- 
dienes between the periods of absence. | | 

97. (a) Cultivation of the land for a el of three years is 
required, and this must generally consist of actual breaking of the 
soil, followed by planting, sowing of seed, and tillage for a crop other 
| an native grasses. However, tilling of the land, or other appro- 
priate treatment, for the purpose of conserving the moisture with a 
view of making a profitable crop the succeeding year, will be deemed 
cultivation within the terms of the act (without sowing of seed), 
where that manner of cultivation is neCeeary or generally. followed 
in the locality. - 7 

During the second year not less than sucaerecath of the area 
entered must be actually cultivated, and during the third year, and 
until final proof, cultivation of not Téss than one-eighth must be had; 
these requirements are applicable to all homesteads, under the gen- 
eral law and under the enlarged homestead: acts, excepting those 
under section 6 of said acts (see paragraphs 48 and 49) ; they do not 
apply to entries under the reclamation act or under: the So- -called 

Kinkaid Act, applicable to Nebraska. _ : | 

(6) The Secretary of the Interior is authorized to reduce the 
| ieeuiremanie as to cultivation. This may be done, if the land 
entered is so hilly or rough, the soil so alkaline, compact, sandy, or — 
swampy, or the precipitation of moisture so light as not to make cul- 
tivation of the required amounts practicable, or if the land is gener- 

ally valuable only for grazing. An application for reduction upon 
the-grounds indicated must be filed at the proper local land office on 
the form prescribed therefor, and should set forth in detail the 
special physical conditions of the land, on which claimant bases his 

right to a reduction. — | 

A. reduction may be allowed also if the eaten after BP : 
entry and establishing residence, has met with misfortune which 
renders him reasonably unable to cultivate the prescribed area. . In 
this class of cases an application for reduction is not to be filed, but 
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ae of the misfortune and of its nature must be submitted to the 
register of the local land office, under oath, within 60 days after its 
occurrence; upon satisfactory proof regarding the misfortune at the 


time of submitting final proof a reduction. in area of cultivation | 


during the period of disability following the misfortune may be 
permitted. 

“(c) The homestead entryman must have a habitable house upon | 
the land entered at the time of submitting proof. Other improve- 
ments should be of such character and. amount as are sufficient to 
show good faith. 

(d). By paragraph 16 of the a asemiel ene of November 1, 1918, the | 


_ ‘Secretary. of the Interior (under his statutory authority to wediies 


the requirements as ta cultivation) has prescribed the following rule 
to govern action on proofs submitted under the new law, where the — 
homestead entry was made prior to June 6, 1912: . 

_ Respecting cultivation necessary. to be shown upon such an. entry, in all cases 
where, upon considering the whole record, the good faith. of the entryman 
appears, the proof will be acceptable if it shows cultivation of at least one- 
| sixteenth for ‘one year and of at least: one-eighth for the next year and each 
- Sueceeding year until, final proof, without regard. to the particular year of the 
homestead period in which the cultivation of the one-sixteenth was performed. 


(e) Entries made prior to June 6, 1912, may be perfected either by 
showing compliance with the requirements of the three-year act of 


June 6, 1912, or with the provisions of the old homestead law. The 


Poemcr law required five years’ residence, there being no specific 
provision regarding the extent to which the entryman might absent | 
himself; it made no requirement of cultivation of a specific proportion | 


? _ of the area of the entry, but the claimant was obliged to show such 
- cultivation as was reasonable under the circumstances of the case. 
(f) Where a qualified person settled upon a tract of unsurveyed =~ 


eae land, subj ect. to settlement, prior to the passage of the act 
of June 6, 1912, but made entry after its enactment or shall hereafter 
make entry, re may elect to submit proof. under said act or under 
the law existing when he established his residence upon the land. 
The filing of a formal. election is not required, but the designation. of 

‘three-year or five-year. proof, in the notice. to submit same, may 

constitute such election. | 

98. A soldier or sailor of one of the are mentioned in paragraph | 
5 who makes entry as such must begin. his residence and cultivation _ 
- of the land entered by him within six months from the date of filing: 
his declaratory statement, but if he makes entry without filing a 
~ declaratory statement he must begin his residence within six months 
after the date of the entry. Thereafter he must continue both resi- 
- dence and cultivation for such period | as will, when added to the time 
of his military or naval service. (under enlistment or enlistments 
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covering’ war periods), amount. to three years; but if he was dis- 
charged on account of wounds or disabilities incurred in the line of 
| duty, credit for the whole term of his enlistment may be allowed; 
however, no patent will issue to such soldier or sailor until there ae | 
been eariaice and cultivation by him for at least one year, nor until 
a habitable housé has been placed | upon the land. If the soldier’s 
military service was sufficient in duration to require only one year’s 
residence and improvement upon the claim, the entryman must 
perform such an amount of ‘cultivation as to evidence his good faith 
as a homestead claimant. If his military service was of such limited 
duration as to require more than one year’s residence upon the > 
claim he will be required to perform cultivation to the extent of | 
one-sixteenth of the area of the entry, beginning with the second 
year thereof, and not less than one-eighth, beginning with the third 
year of the entry and thereafter until final proof. 7 
No credit can be allowed for military service where commutation 
proof is offered. : | 


29, A soldier or sailor cee anny during his enlistment in time _ 


of peace is not required to reside personally on the land, but may 
receive patent if his family maintain the necessary residence and 
cultivation until the entry is 3 years old or until it has been, com- 
muted; but a soldier or sailor is not entitled to credit on account of 
his military service in time of peace. If such soldier has no family, 
there is no way by which he can make entry and acquire title during 
his enlistment in time of ‘peace. — 

30. Widows and minor orphan children of soldiers aa sailors who 
make entry based on the husband’s or father’s military or naval serv- 
ice must conform to the requirements pene: for the soldier or 
| sailor in paragraph 28. 

81. Persons who make entry as s the widow, heirs, or devisee of settlers 
are not required to reside upon the land entered by them, but they must. 
improve and cultivate it for such period as, added to the time during 
which the settler resided on and cultivated the land, will make the re- 
- quired period of three years, and the cultivation must be to the extent 
required by the law under which the proof is offered. Commutation — 
proof may, however, bemadeuponshowing 14 months’ actual residence 
and cultivation had either by the settiler or the heirs, devisee, or widow, _ 
or in part by the settler and in part by the widow, heirs, or devisee. — 

82. Persons succeeding as widow, heirs, or devisees to the rights of 
a homestead entryman are not required to reside upon the land cov- 
_-ered by the entry, but they’ must cultivate it as required by law for 

such period as will, added to the entryman’s period of. compliance 
with the law, aggregate the required term of three years. They are 
allowed a reasonable time after the entryman’s death within which 
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to bane cultivation; proper regard being: had to the season of the 
year at which said death occurred. If they desire to commute the 
entry, they must show a 14 months’ period of such residence and cul- 
tivation on the part of themselves or the entryman, or both, as s would 
have been required of him had he survived. 

33. Homestead entrymen who have been elected to Federal, State, | 
or county ollices after making entry and establishing their actual 
residence on the land are not. required to continue such residence 
during their term of office if the administration of their bona fide 

official duties-necessarily requires them to reside elsewhere than on — 
the land, but they must continue the improvement and. cultivation 


of the iad for the statutory period. Such officeholder can not com-- | 


mute his entry unless he can show at least 14 months’ actual residence 
on the land preceding date of final proof. A person who makes - 
entry or establishes residence after he has been elected to office is not 
excused from maintaining residence, but must comply with the law 
_ in the same manner as though he had not been elected. Persons - 
- holding appointive offices are not entitled to the foregoing privileges. 
34. Neither residence nor cultivation by an insane homestead entry- _ 
man is necessary after he becomes insane, if such entryman made ~ 


entry and established residence before he became insane and complied = 


with the requirements of the law up to the time his insanity began. 
Proof-on the entry may be submitted by his duly appointed guardian 


or committee after the expiration of three years from its date. If 


the entryman is an alien and has not been fully naturalized, evi- 
dence of his declaration of intention to become a citizen is sufficient. 

35. (a) Where, for climatic reasons, or on account of sickness, or 
other unavoidable cause, residence can not be established on the 
land within six months after the date of the entry, additional time, 
not exceeding six months, may be allowed. An application for such 
extension must include the affidavits of the entryman and two wit- 
nesses acquainted. with the facts, which may be executed before any 
officer authorized to administer oaths and having a seal of office, 
though. outside of the county or land district where the entry is 
situated. The application should set forth in detail the grounds 
upon which it is based, including a statement as to the probable dura- 
tion of the hindering causes and the date when the claimant may 

reasonably expect to establish his residence. | 

If the extension is granted, it protects the entry a contest on - 
~ the ground of the homesteader’s failure to establish residence within 
the first six-months’ period, unless it be shown that the order for 
extension was fraudulently obtained. But the failure of the entry- 
man to apply for an extension of time does not forfeit his right to 
show, in defense*of a contest, the existence of conditions which 
meee have been made, the basis for such an application, 
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(Bb) tase of absence for one year or less may be granted by the 
register and receiver of the local land office to entrymen who have 
established actual residence on the lands in cases where total or par-— 
tial failure or destruction of crops, sickness, or other unavoidable 


casualty has _prevented the entryman from supporting himself and - 


those dependent on him by cultivation of the land. Applications for 
such leave of absence must be sworn to by the applicant and corrobo- 
rated by at least one witness in the land district or county within 
which the entered lands are located before an officer authorized to 
administer oaths and having a seal. Applications must describe the 
entry and show the date of establishing residence on the land and the 
extent and character of the improvements and cultivation performed 
by applicant. - It must also set forth fully the facts on which the 
- claimant bases his right to leave of absence, and where sickness is. 

given as the reason a certificate signed by a reputable physician 

should be furnished if practicable. . | 7 | 


COMMUTATION OF HOMESTEAD ENTRIES. 


36. All original, second, and additional homestead, and adjoining 
farm entries may be bownmnuted, except such entries as are made under 
particular laws which forbid their commutation. | 

The entryman or his statutory successor submitting such pee 
must show substantially continuous residence upon the land, and 
cultivation thereof, for a period of at least 14 months immediately | 
preceding submission of proof or filing of notice of intention to sub- 
mit same, and the existence of a habitable house upon the claim. 
Where the entry was made after June 6, 1912, the proof must show 
cultivation of at least one-sixteenth of its acreage. 

A person submitting commutation proof must, in sation to cer- — 
tain fees, pay. the price of the land; this is aviinavily $1.25 per acre, 
‘but is $2.50 per acre for lands ie the limits of certain railroad 
grants. The price of certain ceded Indian lands varies according to 
their location, and inquiry should be made regarding each specific 


es tract. 


Where the ee was manele after June 6, 1919, the claimant must 
_ show full citizenship, as in case of three-year proof; if the entry was 
made before that date, it is sufficient if the claimant has declared his 
intention to become a citizen. | 

The provisions of law explained i in paragraph 27 (f) apply to com- 
mutation proof also. 

Commutation proof can not be mere on homestead entries allowed 
under the act of April 28, 1904 (33 Stat., 547), known as the Kinkaid. 
Act; entries under the reclamation act, ‘of June 17, 1902 (32 Stat.,. 
888); entries under the enlarged homestead acts (post, par. 43 et 
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seq.) ; entries allowed on coal lands mder the ice of June 22, 1910 ; 
(86 Stat., 583), so long as the land is withdrawn or classified as coal; 


additonal entries allowed under the act of April 28, 1904 (33 Stat., _ 
_. 527)5 second entries allowed under the act of June 5, 1900 (31 Stat., 


267); or second entries allowed under the act of May 22, 1902 (32 
ee 203), when the. former entry was commuted. 


FINAL PROOFS. ON HOMESTEAD ENTRIES. 


37. Either final or commutation proof may be made at any time . 
when it can be shown that residence and cultivation have been main- 
‘tained in good faith for the required length of time and to the re- 
quired extent. Proof under the act of June 6, 1912, must be sub- 
mitted within five years after the date of the entry, while proof sub- 
mitted under the law in force before that date must be made within — 
seven years after the date of the entry. Failure to submit proof 
within the proper period is ground for cancellation of the entry 


unless good reason for the delay appears; satisfactory reasons being 


shown, final certificate may be issued, and the case referred to the _ 
board of equitable adjudication for confirmation. wee also para- 

graph 27e, | 
388. (a) Final proof must be made. by the attomae personally or 
their widows, heirs, or devisees, and can not be made by agents, at- 
: torneys in fact, administrators, or executors, except as explained in — 

‘paragraphs 8, 9, 22, and 34. Final proof ¢ can. be made only by citi- - 
zens of the United States, | 

(6) Where entries are made and proof siared for minor ‘orphan 
children of. soldiers or sailors the minors may be Pen ecaaress by their 
guardian. | | 
89. How proofs may be wae —Final or commutation proofs may 
be made before any of-the officers mentioned in paragraph 16 as being 
authorized to administer oaths to applicants. 

Any person desiring to make homestead proof should first forward 
a written notice of his desire to the register and receiver of the land | 
_ office, giving his post-office address, the number of his entry, the name 
and official title of the officer befors whom he desires to make proof, 
the place at. which the proof. is to be made, and the name and post- 
office addresses of at least four of his neighbors who can testify from 
their own knowledge as to facts. which will show that he has i in: good | 
faith complied. with all the requirements of the law. | 

40. The register will furnish a notice naming the time and place 
for submission of proof to the claimant, who must cause same td be 
published at his expense once a week for five consecutive weeks. pre- 
ceeding submission of proor in the -“hewspapers ee by. the 
| register, , | 
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The first, day of publication must be at least 80 days before the date 

_ set for proof, and a copy of the notice must be posted in a conspicu- 

ous place in the office of the register for at least 80 days before said 
date. 

The homesteader a arrange ak the Auiies for publication 
of the notice of intention to make proof and make payment therefor 
directly to him. The register will be eee for the correct — 
preparation of the notice. — 

On the day named in the notice the entryman must appear before 
the officer designated to take proof with at least two of the witnesses 
named in the notice; but if for any reason the entryman and his wit- 
nesses are unable to appear on the date named, the officer should con~ 
_ tinue the case from day to day until the expiration of 10 days, and 

the proof may be taken on any day within that time when the entry- 
man and his witnesses appear, but they should, if it is at all possible © 
to do so, appear on the day mentioned in the notice. Entrymen are 
advised that they should, whenever it is possible to do so, offer their 
proofs before the ropisten or receiver, as it may be found necessary to— 
refer all proofs made before other afnoars toa special agent for inves-. 


_. tigation and report before patent can issue, while, if the proofs are 


made before the register or receiver, there is less likelihood of this 


being done, and there is less probability of the proofs being incor- - - 


rectly taken. By making proof before the register or receiver the 

entrymen will also save the fees which they are required to pay other 
officers, as they will be required under the law to pay the register and 
receiver the same amount of fees in each. case, regardless of the fact 
that the proof may have been taken before some other officer. | 
_ Entrymen are cautioned against improvidently and improperly 
commuting their entries, and are warned that any false statement 
made in either their commutation or final proof may result ‘i in their. 
| indictment and punishment, for the crime of perjury. 


FEES ON ENTRIES AND FINAL. PROOFS. 


41. Frees and commissions—When a homesteader applies to make — 
entry he must pay in cash to the receiver a fee of $5 if his entry is 
for 80 acres or less, or $10 if he enters more than 80 acres. And.in 
addition to this fee he must pay, both at the time he makes entry _ 
and final proof, a commission of $1 for each 40-acre tract entered 
outside of the limits of a railroad grant and $2 for each 40-acre tract 
entered within such limits.: Fees under the enlarged-homestead act 
-are.the same as above, but the commissions are based upon the 
area of the land embraced in the entry. (See par. 43. ) Where an 
entry is commuted no commissions are payable, except in connection 
_ with certain ceded Indian lands, as to which inquiry must be made — 
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_ specifically at the proper local land offices. On all final — nde | 
before either the register or receiver, or before any other officer 
authorized to take proofs, the register and receiver are entitled to | 
receive 15 cents for each 100 words reduced to writing, and-no proof 
can be accepted or approved until all fees have been paid. | 


In all cases where lands are entered under the homestead laws in 
Arizona, California, Colorado,’ Idaho, Montana, Nevada, New — 


_ Mexico, Oregon, Utah, Washington, and Wyoming the commissions 
— due to the register and receiver on éntries and final. proofs, and the 
testimony fees under final proofs, are 50 per cent more than those 


above specified, but the entry fee of ae or 310, as: the « case. may cake is 


the same in all the States. | 
Remittances of moneys to the local land. ices must be made in 
cash or currency; but certified ‘checks when drawn in favor of the 
receiver of public moneys on national and State banks and. trust 
companies, which can be cashed without cost to the Government, can 
be used. Likewise, United States post-office orders are acceptable | 
when they are made payable to the receiver and are drawn on the 
pert outice at mae place where the receiver is located. oa | 


ALIENATION OF LAND BY: HOMESTEADER. - 


49, The alienation of all or any part of the land embraced in a 
homestead prior to. making proof, except for the public purposes 
mentioned in section. 9288, Revised Statutes, will prevent the entry- 
man from making satisfactory proof, since he is required to swear — 
that he has not. alienated any. part of the land except: for the le 
poses mentioned in section 2288, Revised Statutes. | , 

A mortgage by the entryman prior to final proof for the purpose 
of securing money for improvements, or for any other purpose not 
inconsistent with good faith, is not considered such an alienation of 
the land as will prevent him from submitting satisfactory proof. — 
In such a case, however, should the entry be canceled for any. reason 
‘prior to patent, the mortgagee would have no claim on the land or 
against the United States for the money loaned. 

Alienation after proof and before patent.—The right of a Rome: 
stead entryman to patent is not defeated by the alienation of all or a 
part of the land embraced in his entry after the submission of final — 


proof and prior to patent, provided the proof submitted is satisfac- a 


‘tory. Such an alienation is, however, at the risk of the entryman, 
for if the reviewing aficare. of the Land Department subsequently 
find the final proof so unsatisfactory that it must be wholly rejected " 
and new proof required, the entryman can not then truthfully make 
the nonalenation arvana required by section 2291, Revised pects ~ 
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and his entry must in consequence be canceled. The purchaser takes a 


no better title than the entryman had, and if the entry is one 
the purchaser’ S title must necessarily fail. 


EN LARGED HOMESTEADS, 


43, ‘The acts of Rebesa 19, 1909, I une ive 1910, and. in une 18, 1912 
(37 Stat., 182), extending the first- named act. to North Dakota and 
California: provide for the making of homestead entries for areas | 
of not exceeding 320 acres of public lands in the States of Arizona, 
California, Colorado, Idaho, Montana, Nevada, New Mexico, North. 
_ Dakota, Oregon, Utah, ‘Washington, fad Wyoming, designated by the 
Secretary of the Interior as nonmineral, nontimbered, nonirrigable. 
As to Idaho, the act of June Af, ee provides that the lands must — 
be “ arid.” | 
The terms “arid” or “ aeaeneans land, as used in these acts, 
“ are construed to mean land which, as a rule, lacks sufficient rainfall 
‘to. produce agricultural crops without the necessity of resorting to 
epee methods of cultivation, such as the system commonly. known 

“dry farming,” and for which there is no known source of water 
ae from .which such land may be succgestully irrigated at a 
reasonable cost. 

Therefore lands containing merchantable fimbers: mineral lands, 
~ and lands within a reclamation project, or lands which mnay be irri- 
gated at a reasonable cost from.any known source of water supply 
may not be entered under these acts. Minor portions of a legal sub- 
division susceptible of irrigation from. natural sources, as, for in- 
stance, a spring, will not exclude such subdivision from entry under 
these acts,’ provided, however, that no entry shall embrace in the 
aggregate more than 40 acres of such irrigable land. | | 

44, Designation of lands—From time to time lists designating the 
lands which are subject to entry under these acts are sent to the 
registers and receivers in the States affected, and they are instructed | 
immediately upon the receipt of such lists to note the same upon” 
their tract books, In the order designating land a date is fixed on 
which such designation will become effective. Until such date no 
applications to enter can be received and no entries allowed under 
these acts, but on or after the date. fixed it is competent for the: 
registers and receivers to dispose of applications for land designated 
under the provisions of these acts in like manner as other appuen 
tions for public lands. 

- The fact that lands have been ies oaated as sabieet to entry is Hob 
conclusive as to the character of such lands, and should it afterwards 
develop that the land is not of the character contemplated by the . 
above acts the designation may be canceled; but where an entry is 
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made in good faith ce the provisions of these acts, such designa- | 


tion will not thereafter be modified to the injury of anyone who, in _ 


good faith, has acted upon such designation. Each entryman must : 
furnish affidavit as required by section 2 of the acts. | 
45. Compaciness—F ees——Lands entered under the enlarged home- 
stead acts must be in a reasonably compact, form and in no event. 
exceed 14 miles in length. mS 
The acts provide that the fees shall os iat same as thiees now re-_ 
quired to be paid under the homestead laws; therefore, while the 
fees may not in any one case exceed the maximum fee of $10 required. 
under the general homestead law, the commissions will: be Oar 
mined by the area of the land embraced i in the entry. . | 


46. Form of application. Applications to make entry under ise ne 


acts must be submitted on forms prescribed by the General Land 
_ Office, and in case of an original entry on Form No. 4-003. 

The affidavit of an applicant as to the character of the land must 
be corroborated by two witnesses. It is not necessary that such wit- 
nesses be acquainted with the applicant, and if they are not so 
acquainted their affidavit should be modified accordingly. © ; 
47, («) Under section 3 of the enlarged homestead acts -persons 
| whe have entered 160 acres or less of lands of the character de- 
scribed in the act and designated by the Secretary of the Interior © 
thereunder, and who have not made final. proof on their original - 
entries, may enter adjoining designated lands which will not, to- | 
gether with the tract first entered, exceed 320 acres, and residence — 


upon and cultivation of the | entry may be accepted as equiy- - 


alent to residence upon and cultivation of the additional. 
(6) Where a person has, prior to June 6, 1912, made entry solr: 


the general provisions of the homestead no and subsequently an — a 


additional entry under said section 3, the following rules govern the — 
requirements as to the cultivation and residence to be shown by hum, 
on submission of proof: | a 4 
_ (¢) He may show compliance with the requirements of he Lay 
applicable to his original entry, and that, after the date of addi- 
- tional entry, he cultivate, in addition to. seal: cultivation as was 


relied upon and used in perfecting title to the original entry, an 


amount equal to one-sixteenth of the area of the additional entry — 
for one year, not later than. the second year of such additional entry, 
and one-eighth the following year and each succeeding year until 
proof submitted; however, the rules explained in paragraph 27 (d) 
are applicable to such cases. The cultivation in support of the addi- 
tional entry may be maintained upon either entry. © 

-(d) When proof is submitted on both entries at the same pamas 


he may show the cultivation of an amount equal to one-sixteenth of 


| the combined area of the two entries for one year, increased to one- 
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eighth the succeeding year, and that such latter amount of cultiva- 

tion has continued until offer of proof. If cultivation in these. 
amounts can be shown, proof. may be submitted without regard to 
the date of the additional entry, i. e., the required amount of culti-_ 
vation may have been performed in whiolé: or. in. part on the original 
entry before the additional entry was made, and proof on the addi- 
tional need be deferred only until the showing indicated can be made. 

Such combined. proof may be submitted not later than seven years | 
| from. the date of the original entry. - 
(e) In instances where proof is first made on the ead sate 
meeting the requirement of the homestead law. respecting residence, 
no further showing in this particular will be exacted in making 
proof upon the additional entry; neither will a period of residence 
be exacted in proof upon the combined entry’ in excess oe that 
required under the original entry. : | : 
— 48, Constructive residence on certain lands in gu tah.—The ith sec- 

tion of the act of February 19, 1909 (35 Stat., 639), provides that not 
exceeding 2,000,000 acres of land 4 in the State of Utah, which do not 
have upon them ‘sufficient water suitable for domestic: purposes: ag 
_ will render: continuous residence upon such lands possible, may be 
designated. by the Secretary of the Interior as subject to entry under 
the provisions of that act; with the exception, however, that entry-_ 
men of such lands will Gt be required to prove continuous residence 
thereon. This act provides in such cases that all entrymen must 
reside within such distance of the land entered as will enable them — 
successfully to farm the same as required by the act; and.no attempt 
will be made at this time to determine how far from the land an _ 
entryman will be allowed to reside, as it is believed that the proper 
determination of that ee will or upon the circumstances 
of each case. _ , 

‘Applications to enter andek section 6 of this a will not is received | 
until the date fixed in the order designating the lands as subject to. 
entry under this section. Lists of lands designated under this section 
will be from time to time furnished to the registers and receivers; who 
will be instructed to note same on their tract books ‘immediately i 
upon their receipt. These lists will fix a date on which the designa- 
tions will become effective. Applications under this section must be 
submitted on Form No. 4-008. 

During the second year of the entry at ibast one-eighth of the: area 
must be cultivated, and during the third, fourth, and fifth years, and 
until submission of final proof, one-fourth of the area entered must 
be cultivated. Proof may be submitted on entries of this class. 
within seven years after their dates. 

Reduction in the requirement of salaeatont; may be allowed, as 
i in paragraph of P) 
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49, The sixth section of the act -of June 17, 1910 (36 Stat., 531), 
provides for designation of 320,000 acres of land in the State of . 
Idaho of the same character contemplated by section 6 of the act 
of F ebruary 19, 1909. The law as to entries for these lands and 
manner of pa tecing title is the same, except in one respect, as that 
referring to the Utah lands, and the provicions of the last paragraph 
hereof apply to the Idaho act. ae on: that ee The res | 
act provides that: : a 


_ The entryman shall reside not more than 20 ‘miles from (the) land, and be - 7 


engaged personally in preparing | the soil for seed; ‘seeding, cultivating, and 
harvesting crops upon the Jand during the usual seasons for such work, ea 
prevented by sickness or other unavoidable cause. 7 


It is further provided, however, by the act that: 


Leave of abence from a residence established under this section may be 
granted upon the same terms and conditions as are ae of other homestead 
entrymen. 

. .5O.: Officers before iam ons wie proofs may ve made.— 
The acts provide that any person applying to enter land under the | 
. provisions thereof shall make and subscribe before the proper officer 
an affidavit, etc. The term “ proper officer,” as- used herein, is held — 
to-mean any officer authorized to wane affidavits or proof in noNe: i 
stead cases. oF 4 a 
Cray TALLMAN, | 

Commissioner. 
Racal 


 Anprieus A. JONES, 
| First Assistant ‘Seoretary.. 


—— 


ST. FRANCIS RIVER SUNK LANDS, ARKANSAS _STATUS—INFOR- 
- _ MATION: TO SETTLERS AND pasion : 


Cmcurar. 


- Dsparrwen « OF THE Trerenton, - : 
~GEneERAL Lanp OrricE, 
| | : Washington, January g, 1914. 
To Sees EntayMen, AND OTHERS: 

On December 12, 1908, and February 27, 1909, the Department 
of the Interior adi udoed. those lands situated in'Ts. 11 to 16 N., 
R. 6-E., and Ts. 12 to 17 N., R. 7 E., in Poinsett, Craighead said 
_ Greene Counties, Arkansas, hich: were left unsurveyed at the dates 
of the original surveys of those townships and which were meandered 


and shown on the township plats as the so-called “ St.. Francis River | 


Sunk Lands,” to be public lands of the United States (Vol. 37 Land 
Decisions, pages 345 and 462), The above referred to decisions were — 
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mine subject to a provision eietaal in the act of April 29, 1898 
(30 Stat., 367), to the effect that the titles of persons who hed pur- 
chased certain: unconfirmed swamp lands within the aforesaid area, 
“namely, the unsurveyed ae of the S. 4,8. 4 NE. 4, and the 8. 4 
NW. i, Sec. 28, and the N. 4 of Sec. 33, T. 12 N., R. 6 E., and the 
ineievoved: portions of Spclighis 2, 3, 4,5, 8, 9, ar 10, locally known - 
as Bagwell’s Lake, T. 17 N., R. 7 E.. ‘should not be disturbed. ~The © 
Information sontainiod henowith does not apply therefore to said 
described lands. Subsequent to the above mentioned dates, the De- 
partment of the Interior has likewise adjudged those lands situated - 
in Ts. 11 to 16 N., Rs. 9 to 13 E., in Mississippi County, Arkansas, 
which were left eer at the dates of the original surveys of 
those townships and which were meandered and shown on the town-— 
ship plats as Moon, Buford, Clear, Flat, Grassy, Walker, Carson, 
‘Hickory, Tyronza, and Campbell’s Old Field Lakes, to be public 
ands of the United States. The original surveys were held to have — 
been erroneous in that the unsurveyed areas were returned as “Sunk - 
Lands” or “Lakes” when in fact they were, in whole or in part, 
—Jands in ies when the surveys were made. Accordingly surveys. 
thereof were directed and the plats were ordered to be corrected. _ 
So-called Moon, Buford, Clear, Flat, Grassy, Walker, and Camp- 
bell’s Old Field Lakes, hve been surveyed and the plats. of the . 
townships within which those lands are situated have been corrected. 
The areas within the first mentioned so-called lake were opened to 
homestead entry June 16, 1910, and the areas within the other six 
so-called lakes were eponed to homestead entry November 16, 1912. 
Of the government lands within the so-called sunk land area proper, 
those in T. 12 N., R. 7 E., have been surveyed and were opened to 
homestead entry July 2,, 1913; those in Ts. 11 and 12 N., R. 6 E,, 


have been surveyed and applications to enter were received, but oie . 


pended, on October 18, 1918. 

The field work with reference to the surveys of. the government: 
- lands within the areas of so-called Carson, Hickory, and Tyronza — 
Lakes, and also of the so-called sunk lands within Ts. 18 and 14 N., 
Rs. 6 and 7 E., has been practically completed and the work of ae 
~recting the plata. is progressing as rapidly as possible. The field 
work with reference to the surveys of the so- -called sunk lands in Ts. 
15 and 16 N., R. 6 E., and Ts. 15, 16, and 17 N., R. 7 E., has been 
started and the work 1s Now nendy for Sion: The work will 
be completed at the earliest practicable date. 

The status of the unsurveyed areas shown upon the original Sines 
as so-called Big, Brown, Round, Golden, Mill, and Hudgens Lakes, 
all of which are situated in northeastern Anennead. 1s now under con- 
sideration, in order to determine whether or ‘not said areas come | 
within the same category as the above referred to areas. Due notice 
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will i given of the rendering of decisions at. a. proper time. In- 


. vestigations may be made from time to time in order to ascertain the 
rightful ownership of lands within other so-called lakes in the State 


| or Arkansas. This office cannot, however, undertake to say at this — 


time whether or not any of the above referred to lands with respect 


to which decisions have not been rendered, will be claimed by. the. 
. government, nor can it say when decisions in the cages now pending 


will be rendered. The above information does not apply to any 
lands which may be similarly circumstanced and situated in the State 
_ of Missouri. 


It is not to be Gaplied fon the foregoing description that the 
- whole of each of the above enumerated townships was declared to be 
_ government land. On the contrary, only those portions of the sev-_ 


eral townships which were left unsurveyed at the dates of the orig- 


inal surveys thereof were involved in the above mentioned decisions.. 


Nearly all of the lands.which were originally surveyed have been pat-. 


ented to the State of Arkansas under the provisions of the swamp 
land grant of September 28, 1850 (9 Stat., 519), and the State has in 
turn conveyed her: entareuts therein, so that the title is now within 
private ownership. The areas which were originally left’ unsurveyed 
and which the government now claims are, however, also claimed by 
private interests who allege title through purchase from the State or 


from the St. Francis Levee Board or from riparian owners. Suits — 


have, therefore, been instituted by the Department of Justice on be- 
half of the United States in the Federal courts to quiet title in the 


United States to some of the lands in question. Similar‘suits may be ~ 


instituted hereafter to quiet title in the government to other lands 
involved. Suits have also been instituted by individuals claiming 


title as or through riparian owners and through the State of Arkan-— 


sas or the St. Francis Levee District. The United States is not a 
“party to the last mentioned suits but has appeared merely to suggest 
the interest of the United States in the lands involved. A decision 
was rendered in one of these suits, Little v. Williams, by the United 
States Supreme Court on December 1, 1918. 

In view of the pending suits, the Department of. the. Interior di- 


| rected with respect to those lands which the United States: now 
claims in Ts. 11 and-12 N., R. 6 E., and which had been advertised | 
_ by the register and en ee of the United States land office at Little — 


Rock, Arkansas, as subject to homestead entry on October 13, 1913, 
that homestead applications might be received but should be imme- 
diately suspended by the register and receiver pending the conclu- 
sion of the above referred to litigation or until further orders by the 


Department; also, that neither settlers nor other claimants should be — 


permitted to denude the lands of timber or otherwise impair their 
value pending mee determination as to title. 
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| hea. on cree 13, 1913, the coco: of sitierd: upon — 

the government lands in Ts. il and 12 N., R. 6 E., were received by 
the register and receiver of the United Sintes land office at Little 
Rock, Arkansas, and those officers in compliance with instructions — 
immediately suspended all action thereupon. : 

The law permits settlers to enter upon the unsurveyed ieads of the 
United States, requiring them to plainly mark the boundaries of 
their claims. When opened to entry bona fide settlers residing upon 


_ and cultivating the lands in good faith, will be given three months’ 


prior right over all other persons to aoe -applications for their — 
claims. “No entries or filings can be allowed for any of the aforesaid 


-Jands until after the. surveys thereof have been completed and ap- -— 


proved by the Commissioner of the General Land Office and the plats 
thereof filed in the United States land office at Little Rock, Arkansas. 
-Full notice of the time when applications to enter may be presented _ 
will be given the public through advertisement and otherwise. 

In view of the pending suits hereinbefore mentioned, involving the 
question of title to the above referred to lands, all persons who have 
settled thereupon or whe shall hereafter settle thereupon must assume 
the risk of being ousted and also of losing their improvemerts should 
the courts finally decide that the lands do not pone to the United 


a States. 


_ Persons desiring aes showing entire portions of all or any 
part. of the surveyed lands which adjoin unsurveyed areas may obtain 
township diagrams’ by sending postal money order for $1.00 for each - 
diagram desired to the Receiver, United States Land Office, Little 
Rock, Arkansas. Persons desiring photolithographic plats of town- 
ships showing the extent. to which stirveys have been made thereon, | 
and also meanders which form the boundaries between lands origi- 
nally surveyed and those portions of townships which were left 
unsurveyed at date of original survey,.can obtain the same from the 
Commissioner of the General Land Office, Washington, D. C., by 
mailing 25 cents for each township plat desired. There are two plats 
for each township, the original survey of which has been extended or 
corrected. With reference to these, persons desiring plats should 
state whether they desire a copy of the original plat, or of the 
- amended plat, or both. When the status of any lands is requested a 
description thereof by township, range and section number and sec- | 


tional subdivision should be given. 


At the present time parties claiming the aforesaid lands under he | 
homestead laws may be divided. into three classes, namely, (a) 
those who have already filed entries which have been allowed in the 
usual manner, (b) those whose applications to enter have been. re- 
ceived but upon which action has been suspended, and (c) those who — 
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7 iwe sailed upon the lands, the surveys of witch ver not yet been 


completed. The same rule, however, will be applied to all of the | | 


above classes of persons with reference to the cutting of timber, that 
is, no person will be permitted to cut and remove timber from the 
lands, not even where the cutting and removal is for the purpose of — 
clearance and cultivation, erection of buildings and other improve-_ 
“ments upon the land, fuel, or for any purpose whatever. Settlers _ 
upon the aforesaid lands who are in good faith claiming under the 
homestead laws may continue to occupy the lands settled upon and 
claimed by them, provided that they do not commit waste upon the 


land. 


Where persons who have already been- allowed to enter the afore- 
said lands and are forced to temporarily leave the same on account 
of the departmental instructions referred to above, or where persons. 
whose applications to enter the aforesaid lands have been received 


and action thereupon has been suspended, are unable to continue to | 
reside upon. the lands or are unable to establish residence thereupon 
within six months after the date of the receipt of their applications, _ 


_ such. failure on their part will not in itself be a sufficient ground upon 
which contest proceedings may. be initiated by third parties. © The 
period during which the suspension is in force will not count against 
an entryman, or prospective entryman, nor will it be counted for him 
as residence unless he has actually resided upon the land during the ~ 
pendency of the suspension and has cultivated the land to an extent 
suflicient to meet the requirements of the homestead laws as in cases 


where there has been no suspension. The acceptarice of residence _ 


upon an entry during the period of suspension is a question which ~ 
will be determined upon its. merits in each particular case at the 
proper time. | 
If the courts finally determine that the title to the aforesaid rae 
is not in the government, and the entries, which have already been 
allowed, shall be canceled or applications to enter which have been 
or which may hereafter be received by the register and receiver of _ 
the. United States land office at Little Rock, ‘Arkansas, shall be re- . 
jected for that reason, the rights of said entrymen and of said appli- 
cants with respect to making future entries of public lands under 
the public land laws will remain the same as if they had not made 
entries or filed applications to enter these lands, and those who have 


- paid fees and commissions may then file with those officers applica- 


tions for repayment of those fees and commissions as provided by 


~ section 2 of the act of June 16, 1880 (21 Stat., 287), in the former 


class of cases, and by section Lot the act of March 26, 1908 (35 Stat., 


_ 48), in the latter class of cases. Repayments will thereupon be made 


| if the panics aD POH to be entitled Gnenelo: 
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This office cannot undertake to say when the courts will render 
their decisions in the above referred to cases, nor when the above 
referred to suspension will be removed, if at all, nor when the plats of — 
those townships, the surveys of which have not yet been completed, 
will be ready for filing. Whenever these points shall have been de- 
termined, due notice thereof will-be given. | 

Very respectfully, 
| Cray Tartman, Commissioner. 
Approved, January 2, 1914: — m8 : 
_ Awnprieus A. JONES, _ , 
First Assistant Secretary. — 
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od anwary 2, 1924, 


INDIAN Cen ere Or LANDS PURCHASED wirn TRUST FUNDS. 


Lands purchased by Indians with funds derived from the sale of trust 
lands, and not released from government control, are charged: with the 
os 8 ust and not subject to taxation during continuation of the trust period. 


J ONES, First Assistant Secretary: 7 

The Department has received your [Commissioner a Indian 
| Affairs] letter of November 14, 1913, submitting the question whether 
lands purchased by Indians with trust funds are subject to taxation. 

As suggested in said letter, it frequently appears that in a sale by. 
the wife of an Indian allottee of all or part of her lands, it ig her 
avowed intentidn to expend the proceeds of such sale in the improve-_ 
ment of lands belonging to her husband. The practice in such cases — 
is to require the husband, if he has not already done so, to convey a 
' portion of his allotment to his wife in consideration of said expendi- 
tures. For further protection of the wife, a nonalienation clause is 
inserted in the deed from the husband or is indorsed thereon in con- - 
- nection with its approval, or both, which clause reads substantially 
as follows: On condition that the land conveyed shall not be alienated 
prior to the expiration of the trust period declared in her original 
or allotment patent without the consent and approval of the Secre- 
tary of the Interior. 

Tt also sometimes occurs that an Indian is desirous of Sane all 
or part of his allotment for the purpose of purchasing with the 
proceeds of sale unrestricted land or land not held in trust by the: 
Government. The deed to the land so purchased is likewise made to 
contain a clause against alienation because: of the purchase being — 
with individual trust funds. 


DECISIONS. RELATING TO THE PUBLIC LANDS, — —2T 


_ Special instructions, approved May 24, 1913, were issued to super- 
intendents and disbursing: officers throughout the Indian Service, 
_ directed particularly to the purchase by Indians of unrestricted 
lands with the funds arising from sale of their lands held in trust. 
The object was to protect the lands so purchased to the same extent 
and make them subject to the same restrictions and conditions as the 
origina] allotment. It was, accordingly, directed that the deed con- 
- veying the land purchased with these funds should contain a recital - 
showing the trust nature of such funds. In addition an official cer- 
_ tificate of notice was directed to be indorsed on the deed and recorded 


as part thereof also showing the trust nature of the funds invested © | 


on behalf of the allottee. As a further protection of the owner of 
_ the trust funds it was directed that the deed of conveyance to such 
owner of the land purchased should contain a clause providing 
against deed, lease, mortgage, power of attorney, contract to sell, 
or other instrument affecting the land purchased or the title thereto, 
executed by the owner or his heirs.at any time prior to the expiration © 
of the trust period designated in his original or allotment patent, 
without the consent of. the Secretary of the Interior or his successors 
in office. | | 
The question presentad 1s whether ce ae resbricied or un- 
restricted, purchased by Indians with trust funds become taxable 
after the deeds to them, executed as above, are approved oy the Sec- © 
retary of the Interior. . 
In the various acts for the individual allotment. of lands to In- 
dians, provision is made for the issuance of first or trust patents to — 
the allottees in which it is declared, among other things, that the 
United States does and will hold the lands for specified periods: in 
trust for the sole use and benefit of said allottees and their heirs. 
Under these patents the United States retains the legal title to the 
land. That such lands are exempt from taxation during the pe- 
riod of the ‘trust thus declared is fully settled by the authorities. 
19 Op. Atty. Gen., 161; United States v. Rickert, 188 -U. S., 432 ; 
Frazee v. Spokane County, 69 Pacific Reporter, 779. . | 
Sales of Indian allotted lands are provided for in numerous acts 
prior to the expiration of the trust period and such sales are, by the 
terms of said acts, made discretionary with the Secretary of the 
Interior; that is, they are to be made subject to his approval and on. 
such doris and conditions and under such regulations as he may © 
‘prescribe. For the purposes of these sales the Indians are in general 


deemed to be incompetent and sales by them are permitted only . 


when such sales are shown to be for their best interests. Upon con- 
summation of the sales patents in fee or approved deeds of convey- 
ance, as the case may be, are issued to the purchasers and the pro- 
ceeds are deposited in bank to credit of the Indian, subject to check _ 
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when approved by. the igen in charge or tie onneseue: of In- 
dian Affairs, under the provision of law which directs that such — 


proceeds shall be used during the trust period for the benefit of the 


allottee or his heirs. These proceeds are likewise held in trust by 

the United States for the same purpose as were the lands. 
Tt is held in the case of United States v. Thurston County, Neb., 

et al., 143 Federal Reporter, 287: 

No change of form of property can divest it of a trust. The substitution of 


one. kind of property for another, of goods for promissory notes, of lands for 
bonds, or of money for lands, does not destroy it. The substitute takes Be 


. nature of the original and stands charged. with the same trust. 


. # _* * “as > tk * # 

The lands and their proceeds, SO } long as figs are held or controlled by the 
United States and the term of the trust has not expired, are alike instru-. 
mentalities employed by it in the lawful exercise of its powers of government 
to protect, support, and instruct the Indians, for-whose benefit the complain-— 
ant holds them, and they are not subject to taxation by any state or county. 

As it 1s within the power of the Secretary of the Interior to | 
attach conditions to the sales of Indian allotted lands, such power 
having been expressly conferred in the acts authorizing such sales, 
it follows that it is also within his power to supervise the disposal 


' of the proceeds arising from the sales as such proceeds are held in 


trust the same as were the lands. This applies to the case of the © 
- Sale of a wife’s allotment, when the condition is attached, that the 
husband shall convey a part of his allotment to her in consideration 


of the expenditure of the fundg arising from the sale of her land 


in the improvement of the remaining portion of his land. It is ap- 
parently immaterial in what light: such a transaction is viewed, 
whether as a regular sale or otherwise, as the land passing to the 
- wife is conveyed under trust—in fact the property involved of both — 
parties is under trust. The funds from the sale of her allotment: be-_ 
ing held in trust, the power exists to supervise their disposal, which — 
necessarily includes a determination of the consideration, the man- 
ner of expenditure and means for the future protection of any prop- 
erty that may pass to her in the transaction. In the latter is found 
the reason for the practice of inserting in the deed of conveyance 
from the husband to the wife a nonalienation clause, which is 
‘merely a continuation over the new land of the trust declared i in the 


- trust patent for the land embraced j in her original allotment. 


It is unnecessary to cite authorities in support of the doctrine that 
it is competent to insert in a deed or. other conveyance a clause with- 
holding for a time the power to sell or otherwise dispose of the 
- property without repugnance to the granting of fee simple title. 

Where it is desired to use the trust funds held to the credit of an 
Indian in purchasing unrestricted lands or lands not held in trust 
_.by the Government, sanction is given to the transaction in proper 
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cases and the deed is made to contain a nonatienntion clause, Just as 
in the case of the purchase of lands held in trust. The question is 
whether, in the purchase of unrestricted lands, involving as it does, 
lands that are taxable, such lands become impressed with the trust 
nature of the purchase money and are, thereafter, exempt from taxa- 
tion so long as the trust period continues. The “fact that the prop- 
erty was once taxable would seem to constitute no valid distinction. — 
Under the decisions of the courts, funds derived from the sale of 
trust lands take the character of the lands and stand charged. with 
the same trust. It is not seen why lands purchased with trust funds 
do not equally take the character of the funds and also stand charged. 


_ with the same trust. It was said in the case of National Bank of 


Commerce ». Anderson, 147 Federal Rep., 87: 


‘The statute provides that the lands may be sold with the consent: of the. 
Secretary: It.thus permits .a change in form of the trust property from land 


to money. This change may be effected only with the consent of the trustee 


represented in the person of the Secretary of the Interior. No citation of au-- 
_ thority is needed to sustain the general doctrine that into whatever form trust 
. property be converted, it continues to be impressed with the trust. — | 

a. 2 ** om ae : st 7 eo 
- The property being held in trust by the United States for a period which 
had not yet expired and which period was subject to further extension by the - 
President, the intention to terminate the trust must be found to be clearly — 
expressed in order to warrant us in: holding that the trust does not follow the | 
property in its changed form. ? : 

There is no question under the iiionce that the power of the | 
Government over trust property continues until the expiration of 
the trust period regardless of the form of such property, unless an. 
intention has been expressed to relinquish such power. | 
. The same reasons exist against the alienation of unrestricted ain 
purchased with trust funds without the consent and approval of the 
Secretary: of the Interior as existed. in respect to the original allot- 
~ ment, from the sale of which such funds are derived. The land so 
purchased with trust funds becomes none the less an instrumentality — 
employed by the Government for the benefit of the Indian than | 
where land held in trust is purchased and, hence for the like reason, 
should be exempt from taxation. The Tadian continues in the in- 


competent class and is entitled to the same protection and super- . | 


vision. All these conditions are ‘Imposed on the theory that they 

are for the best interests of the Indian wards of the Government, 

among other things to protect them from the improvident disposi 

_ tion of the lands and funds. 

In a decision rendered by the Assistant Attorney General Sep- 
tember 9, 1897 (138 Op. A. A. G., 109), relative to the approval of 

deeds from Shawnee Indians, it was held: 


It frequently happens that one of these Indian patentees sells his ia to 
another Shawnee Indian. That sale must receive the approval of this Depart- — 
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“s ment to male the conveyance valid. The question now arises. as ‘to whether 
a conveyance by the Indian Sraniee in such a transaction must also be approved. | 
* * * ok ¥ e * ; 
The Secretary may. couple his Sonent with such conditions as he may see 
fit to make where the grantee is a Shawnee Indian and the grantee who 
accepts the conveyance subject to such peommvone would ‘then take. the pa 


encumbered therewith. 

In my opinion the proper: practice in the future would be in those cases 
. where it seems proper to the protection of a Shawnee Indian grantee to insert 
in the approval of these conveyances such conditions or restrictions as to 
further conveyances aS may be necessary. By this course notice would be 
giver to all that this Department still retains control of the land as to future 


conveyances. . | Se ad & 
It was said in the case of J ackson_ v. Thompson, 80 Pacific: Re- 
porter, 454: 7 


The government, from the necessities of the case, in consideration of the 
inexperience of the Indians, was compelled.to insert these provisions in deeds 
which it issued to them, to prevent them from becoming the prey of sharpers: 
and speculators, who would, for an insufficient consideration, obtain their 
lands, the ultimate result being that the Indians would become pensioners upon 
the government; and the mutual interests of the Indians and the government 
demanded. some such regulations. It was certainly within the power of the 
government to place any restrictions upon the deeds. which it. issued to » the 


Indians that it saw fit. . 
See also case of Beck v. Flournoy Live- Stock and Real-Estate Co. 34 
_ 65 Federal Reporter, 30... 
It was also held. in the case of Page v. Pieree County, 64 Pacific 
Reporter, BOs ss" 
It does not necessarily follow that lands. are SabJect to state taxation merely 
by reason of the fact that they have. been conveyed by the government, or 
with its- consent, to a purchaser. ‘That this is true is shown, we think, in the 
case of The New York Indians, 5 Wall. 761. R24 

Applying - the doctrine announced in the decisions of the supreme court of 
the United States to the case at bar, it would seem reasonably clear that the 
lands in question can not be taxed by the state so long as the government has 
an interest in them “either legal or equitable,” or is even charged with the 
. performance of some obligation or duty respecting them. 

Tt happens, in many instances, that the United States, ; in carrying 
out its laws, purposes and policies in respect to the Indians, pur- 
_ chases personal property consisting of cattle, horses, and other prop- 

erty of like character which is issued to the Indians for use on their 
allotmerits. Notwithstanding the property was, prior to such pur- 
chase, subject to taxation, it is not thereafter subject to assessment 
and taxation, because such action would necessarily have the effect 

of defeating the purposes of the Government. United States v. 
Rickert, 188 U. S., 482; United States ». Gray, 201 Federal a . 
291; United Sites V. Fitzgerald, 901 Federal Rep., 295. 

tia is evident that it would be impossible to realize or collect a 
without the power of sale or ' forfeiture. If in the transaction of 
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sale by Indians of hee trust lands and the purchase of other lands 


with their trust funds, the property should thereupon become subject 


to taxation regardless of protective methods exercised. by the Gov- 
ernment in such transaction, then the instrumentalities for the exe- 
eution of its duties and obligations with aes to its Indian wards 
‘would be destroyed. 

It was held in the case of Van Brocklin v. State of Tennessee wt | 
U. S., 151: 


- ‘The power to tax involves fiesnowas to destroy; the power to destroy may 
defeat and render useless the power to create; and there is a plain repugnance 
In conferring on one government a power to control the constitutional meas- 
ures of another, which other, with respect to those very measures, is declared | 
to be supreme over that which exerts the control. The States have no power, 
by taxation, or otherwise, to retard, impede, burden, or in any manner control, 
the‘ operations. of the constitutional laws enacted by fais is to carry into 
execution the powers vested in the general government. . 

' See also case of United States v. Nashville, ete. , Railway Co., 118 
U.S. 120. 

Congress has conferred upon the Secu of the Interior suthior: | 
‘ity to prescribe regulations and conditions to govern the sale of In- 
dian allotted lands as well as the expenditure of the proceeds which 
implies an exclusion of all other authority. The lands and proceeds are 
held by the Government for.a specified period in trust for the Indians, 
such trust being an agency for the exercise of a Federal power and 
therefore outside the province of State authority. It follows that 
trust land conveyed by a husband to his wife, or other trust land 
purchased with trust funds, as well as unrestricted lands purchased 
- with trust funds, after deeds therefor containing restrictions against 7 
alienation ae pen approved, are not subject. to taxation. | 


———d 


‘aad 
J anuary 2, 1914. 


’ RESTORATION OF ‘Lanps—Act Sreteee, 30, 1913— PREFERENCE Ricut or Strate. 7 
Under the act of September 30, 1913, lands excluded from national forests or 
released from other withdrawals and restored to the public domain-may be 
opened to settlement only for a definite period, not exceeding ninety days, 
and at the end of that time may be made subject generally to disposition 
under all the public land laws applicable; and where so opened, the prefer- 
ence right of selection conferred upon certain States by the act of March. 


3, 1898, operates for sixty days from and ‘after the time the lands have been 


so declared to be subject to disposition generally under the public land ‘laws. 
RESTORATION oF NATIONAL Forest LANDS—AcT oF SEPTEMBER 30, 1913. 

The act of September 80, 1918, authorizes certain limitations and conditions 
to be imposed upon lands thereafter excluded from national forests, but 
confers no authority upon the land department to impose such limitations 
and conditions upon lands theretofore. authorized by: proclamation to be 
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excluded and restored to the public domain, which lands should be opened 


to disposition in accordance with the terms of the proclamation and the 


--Practice prevailing an the date the’ proclamation issued. 


: onus, First Aseistant Secretary : 

Tam in receipt of your [Commissioner of the Cater Land Office] 
letter of December 8, 1913, transmitting drafts of orders proposed 
to be issued in connection with the restoration of certain lands ex- 
cluded from the Sioux National Forest in Montana and South Da- — 
kota and withdrawn for classification under the act of June 25, 1910 
(36 Stat., 847). | = 

In your said letter you. refer to the act of March 3, 1993 3 (aT Stat, 
592), according to the States of North and South Dakota and ee 
tana a preference right over any person. or iio inal | 


to select lands subject to entry by said. States . . for a pridod of ee 
days after lands have been surveyed and duly declared to be subject to selection - 


and entry under the general land laws of the’ United States: And provided — 


further, 'That such preference right shall not accrue against bona fide home-. 
stead or preemption settlers on any of said lands at the date of filing of the plat 
of survey of any township in any local land office, of said States, 3 


You also refer to departmental instructions of April oA, 1913, pro- 
- viding that in the matter of restoration of lands from the Chister 3 
National Forest the State shall have preference right of selection for 
sixty days from and after the date of restoration where the town- 
ship has been previously surveyed or in the event of unsurveyed 
lands a preference right during sixty days immediately oe the 
filing of the township plat of survey. 

You suggest: that this practice “is not eared by the ine par- - 


ticularly in view of the act of Congress of September 30, 1913. (Pub 


~ lic, No. 15), which provides a method whereby lands eetarad from 
national forests may be made subject to homestead entry by actual 
settlers only, etc., for a period not exceeding ninety days, the un- 
entered lands to be thereafter subject to disposition under applicable 
public-land laws. In brief, your view is that under existing law the 
lands may first be restored. to settlement for a definite period and at 
the end of that time made subject to disposition under all public-land — 

laws applicable, and that.the preference right conferred on the States 
named operates for sixty days from and after the lands have been 


“ declared to be subject to pens and entry under the general land 


laws of the United States.” | , | 

I agree with this view, for the act of September 30, 1918, SUPTA, 
clearly -vests the President. when excluding Jands fro national. 
_ forests or releasing them froth other withdrawals, to provide for 
the opening of the lands by settlement in advance of entry, for a 
limited period; the lands, after the expiration of such period as may — 
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be fixed, not exceeding ninety days, to be subject to disposition under 
‘all of the land laws which may be applicable to that particular area. 
This is not inconsistent with the act of March 3, 1893, supra, accord- — 
ing a preference right to the States named. thereit because that pref- 
erence does not attach until the “ selection and entry under the 
‘general land laws.” Your recommendation for an amended form 
of order governing the restoration of lands in States to which the 
acts. of March 3, 1898, and a 380, 1918, apply, i is, therefore, ; 
approved. » 
- [have not, however, ec the cape orders for the qectore: | 
tion of land from the Sioux National Forest. The proclamations 
authorizing the exclusion of these lands from the forest were signed 
Ey the President June 30, 1911, and provide that the lands should — 
“when compatible with public snterest be restored to settlement and. 
entry under the laws applicable thereto on such dates as shall be fixed 
by the Secretary of the Interior and after such notice as he may deem 
advisable.” | | 
- The proclamations did: not: specifically authorize or direct the 
opening of the land by settlement in advance of entry, nor had the 
act. authorizing the President to so provide it in orders of restoration 
been enacted at that time. 7 
As noted, the act. of September 30, 1913, confers upon the Presi- 
- dent of the United States the authority to limit or provide specific 
methods of opening to settlement and disposition the lands excluded 
from national forests, and, therefore, in my opinion, this Department 
is without authority to eee letaione or conditions. The 


"proclamations of June 30, 1911, imposed no such limitations or con- 


ditions and I am, therefore, of the opinion that I am without author- 
‘ity so to do and that the lands described in the. proposed orders 
forwarded by you should be opened to disposition 3 in accordance with 
the practice prevailing at date of. issuance of the proclamations or 
that new proclamations should be submitted to the President for — 
consideration amending or modifying those previously issued’ and 
providing the method and manner of restoration under the authority 
eas in him by said act of ss acess 30, 1913. 
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Januar y 2, 1914. 


te ABANDONED MILITARY. RusuavaTIoN—NATIONAL FoREST—ACt JUNE 11, 1906. 


Lands. in an ‘abandoned military reservation. included within a national for-— 


est are subject to listing and entry tinder the act of June 11, 1906, without | 


regard to the act of J uly 5, 1884, providing for the appraisal and sale of 
lands in abandoned military reservations. | | , - 
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- CONFLICTING INSTRUCTIONS AND DgcISIONS OVERRULED. 
Departmental instructions of November 29, 1910, not reported, and all de- 
- eisions inconsistent herewith, overruled. 


Se onms, Merst Asststant Secretary. 


The Mt. Whitney Military Reservation, Caitortia: “Was established a 


‘by Executive order of September 20, 1883, and was turned over to | 
this Department for disposal under the act of July 5, 1884 (23 Stat., 
108), by Executive order of February 2, 1904. 

A portion. of said reservation was included within the Sierra For- 


est Reserve by proclamation of the President July 25, 1905.. An- 
other portion thereof was included in the forest by Executive order 


of April 20, 1908. The lands are now a part -of the Kern National 
. Forest as described in Executive order dated-J anuary 30, 1911. . 

In opinion dated March 31, 1908 (36 L. D., 342), the Secretary 
of the Interior reached the conclusion that the fact that lands within 

a former military reservation. had been abandoned and turned over 

to the Department of the Interior for disposition under the act of 

July 5, 1884, supra, does not prevent their reservation for a national te 

forest under section 24 of the act of March 8, 1891 (26 Stat., 1095). 

This opinion was supported by citation of decision of the ‘United 

_ States Circuit Court of Appeals, Ninth Circuit, in the case of United 

‘States v. Blendaur (128 Fed., 910). The-lands ‘within the abandoned © 

Mount Whitney Military Reservation included in the national for- 

est by the proclamations hereinbefore mentioned, have, accordingly, 

since that time been regarded and administered as a part of the 
national forest. 

—. In 1910 you [Commissioner of the Cait land Office] advised | 
ee the Department of Agriculture had listed for homestead entry, 
under the act of June 11, 1906 (34 Stat. , 233), certain lands within 

the common limits of the said abandoned military reservation and 

the national forest and asked for instructions as to whether the — 

Jands could be opened to entry, stating that same had not been ap- 

praised under the act of July 5, 1884, supra. You also requested | 

instructions as to whether or not ‘payment should be required i in the 
event the lands -were opened to entry. - | 

- Under date of November 29, 1910 [not reported], you were ad- 

. vised that while the right of the President to include the lands ._ 

within the national forest had already been determined, such inclu- 

sion could not operate to defeat the application of the law governing 





the method of disposal of-lands within abandoned military reserva- _ 


tions “if and. when the forest reservation might be discontinued.” 
-You were further advised that in the opinion of the Department the — 
lands so listed should be appraised and the parties entering the same _ 
under the forest homestead law of June 11, 1906, nr to Pe. 
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the appraised price. Appraisal was made and was approved by the . 


Department December 8, 1911, and you were instructed to advise 


each homestead entryman and jnolicant as'to the price fixed. ta 

The act of August 23, 1894 (28 Stat., 491), authorizing the dispo- 3% 
sition under the homestead law of ae within certain abandoned 
military reservations theretofore turned over to this Department, 
has no application to this reservation; which ° was: not abandoned 
until February 2, 1904. | 


Upon suggestion of this Department sie was cinoaaosd: into 7 


Gere a bill (S. 2815) which proposed to authorize the comple- 
tion of all homestead entries heretofore made within the limits of. 
_ the abandoned Mt. Whitney Military Reservation, without appraise- 


~. ment of the lands or payment of any purchase price therefor. 


November 6, 1913, considering certain lists submitted by the Sec- 
retary of Agriculture, under the act of June 11, 1906, the Depart- 
ment expressed the opinion that lands within che spindenel, Mt. © 
Whitney Military Reservation, and others of like status also within | 
national forests, are not subject to disposition under the act of June 
11,1906, supra, but can be disposed. of ye under the ee of 
the act of July 5, 1884, supra. 
~ Tam now in wceipt of proposed letter to the Sa eay of hoot 
culture, wherein certain other lists are discussed and the suggestion 
- made that all lands described therein which lie within the limits- 
_ of the abandoned military reservation and the Kern National For- 

est, will not be restored under the act of 1906 but should be, through 
amendment; eliminated from the lists. o3 7 

It is true that the act of July 5, 1884, provides a specific meted —_ 
for the disposal of lands within the limits of abandoned military — 


‘reservations, which method includes appraisal and sale, at not-less 


than the appraised value, a method inconsistent with disposition - 
under the so-called free homestead law. It is also true, as already — 
stated, that the act of August 23, 1894, modifying the act first. men- 
| tioned as to certain military reservations theretofore opened, has no 
application to the lands here involved. However, under section 24 
of the act of March 3, 1891 (26 Stat., 1095), the President is au- - 
thorized to “set apart and reserve, in any State or Territory hav- 
ing public lands bearing forests, in any part of the public lands 
wholly or in part covered. with timber or undergrowth, whether of 
commercial value or not, as public reservations,” and this. Depart- 


ment and the courts have held that under this authority he may with- _ 


draw. lands in the public domain whether‘they be disposable under 
the general land laws or under. some special and limited method. 
The case of United States v. Blendaur, hereinbefore cited, involved 
lands which it was contended were not « public lands ” but had been 
previously set apart for a special purpose, but the court held that 


oo™ 
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the land was a part of the public Honan and was public land of the 


United States within the intent and meaning of those words as used 
in the act of March 3, 1891, and when included ‘in a national forest — 


-became a part fhersor sabiéct to administration and use as such. 

That this is correct would appear to require no extended argument. 
The reservation of lands for national forest uses is a public pur-. 

pose, -azid it is clear that the United States may devote to that purpose 


any of its lands whether previously subject to disposition under the 


land laws, or not. Accepting this as settled doctrine, and such has 
been the consistent holding since March 31, 1908, the lands in the 
former Mt. Whitney Abandoned Military Reservation became from _ 
and after their. inclusion within the national forest an integral part — 
thereof; to be held and administered in the same manner and under 
the same laws, rules, and. regulations as were other lands within said 
forest, irrespective os what their status may nove been PEO to inclu- | 
sion in the forest. . | | 
- June 11, 1906, with the intent oe purpose of making seailniial i 
lands oe ile limits of national forests available fon homestead 
-. entry, if this could be done without injury to the reserve, Congress 
passed the act commonly known as the forest homestead law (84 — 
Stat., 283), which authorized the Secretary of Agriculture to list 
lands within permanent or temporary forest reserves “ which, in his 
opinion, may be occupied for agricultural purposes without injury to 
the forest reserves, and which are not. needed for public purposes — 
.... and file the lists and descriptions with the Secretary of the 
‘Interior with the request: that the said lands be opened to entry in — 
accordance with the provisions of the homestead laws and this act.” 
_ The act, as will be noted, is not one generally applicable to all public 


lands and reservations’ but is specifically applicable only to “ perma- _ 


nent or temporary forest reserves.” It does not undertake to limit, — 
define, or describe the lands within the forests which are to be subject 

to its operation, other than that they shall be chiefly valuable for 
| agriculture and that they may be occupied for agricultural purposes 


_ without injury to the forest reserves. 


As already intimated, lands included within the boundaries of 
national forests may have, prior to such inclusion, occupied an en- 
tirely different status. Some were vacant public Jends of the United | 
States, subject to disposition under the general land laws according 
to their character; others were, through special enactment, disposable 
only under one on the public- land laws; others had been disposed of 
_ by the United States but were reconveved to it under the act of June 
4, 1897 (30.Stat., 11), and still others have been exchanged by States 
for indemnity lands outside of the reserves. Congress was aware of 
this condition, but, nevertheless, made no difference with respect to 
~ the prior status of the lands when it enacted the law of June 11, +1906, | 
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_ the clear and evident purpose of the latter statute being to open to 
occupation and use agricultural lands within the national forests. 
It is not necessary at this time to consider what status lands within 
abandoned military reservations or lands which prior to their inclu- 


sion in the forest were disposable only under one or more specific land _ 
laws, would. occupy if the lands were eliminated from the national — 


forest. The lands here involved have not been so eliminated, but, as 
stated, form a component part of the Kern National Forest. As such. 
they are national forest lands, not only subject-to use and administra-_ 
tion under laws.applicable to the forests but are clearly subject to the © 
provisions of the act of June 11, 1906.. They: are, therefore; in the 
opinion of this Department, peoperly subject to listing thereunder 
and to homestead entry. They are, consequently, relieved from the 


conditions as to appraisement and cescsen laid down in the act of — 


July 5, 1884, and may be listed, entered, and patented under the 
homestead Jawa and the act of June 11, 1906, without appraisement 
and without payment of any appraised niles heretofore fixed. a 

Departmental decision of November 29, 1910, and other decisions — 
inconsistent herewith, are hereby overruled and you will be governed 
by the rule herein laid down with respect to the listing: and dispo- 
sition of these and lands similarly. situated. The Secretary of a | 
culture has been furnished with a copy of this decision. — 


———n 


_ REGULATIONS UNDER TIMBER AND STONE LAW. 
| | Crecunar. 


cml: or THE LNTERIOR, 
Generat Lanp OFFICE, ~ 
Washinaton, D, C., November 30, 1908. 
[Revised and reapproved, J anuary 2, 1914. ii 
Racin AND  Recurvens; : 
United States Land Offices. 


Sms: The regulations under the act of June 3, 187 8 (20 Stat. , 89), 
and amendatory acts, commonly known as: the timber and stone law, 
are oe revised, modified, and reissued. as follows: 2° 


PROVISION FOR ‘APPRAISEMENT. 


Any land subject to sale under the foregoing acts may, under the. 
direction of the Commissioner of the General Land Office, upon ap- 
plication or otherwise, be appraised by smallest. legal subdivisions, at 
their reasonable value, but at not less than $2.50 per acre; and. here- 
after no sales shall be made under said acts eer as provided 4 in 
these regulations. | | 
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- CHARACTER OF: LANDS SUBJECT TO ENTRY. | 
' All unreserved, unappropriated, nonmineral, surveyed public lands 
within the public-land States, which are valuable chiefly for the 
_ timber or stone thereon and unfit for cultivation at the date of sale, 
may be sold under this act at their appraised value, but in no case at 
less than $2.50 per acre, in contiguous legal gabdivisions upon which — 
there is no existing mining claim or the improvements of any bona 
fide settler claiming under the public-land laws. The terms used in 
this statement may be defined substantially as follows for the purpose 
-- of construing and applying this law:: *- 

2, Unreserved and unappropriated lands 9 are jande which are not 
included within any military, Indian, or other reservation, or in a 
national forest, or in a withdrawal by the Government for reclama- 
tion or other purposes, or which are not covered or embraced in any ~ 
entry, location, ana or filing which withdraws them from the 
public. domain. | 

3. Unoceupied lands are lands belonging to the United States upon 
which there are no improvements belonging to any person who has 
initiated and is properly maintaining a valid mining or other claim 
to such lands under the public-land laws: Abandoned and unused 
mines, shafts, tunnels, or buildings occupied by mere trespassers — 
not seeking title under any law of the United States, do not prevent — 
timber and stone entries if the land is otherwise as of pane SO 


entered. 


4, Nonmineral lands are such lands ¢ as are ‘not known to-contain — 
any substance recognized and classed by standard authorities as 
mineral, in such quantities and of such qualities as would, with rea- 
sonable prospects of success in developing a paying mine thereon, 

induce a person of ordinary prudence to expend the time and money — 
necessary to such development. 

5. Timber is defined as trees of such kind and quantity, regardless 
of size, as may be used in constructing buildings, irrigation works, 
railroads, telegraph and telephone lines, tramways, canals, or fences, 
or in timbering shafts and tunnels or in manufacturing, but does not 
include trees suitable for fuel only. 

6. Lands valuable chiefly for timber, but unfit for suleiation: are 
lands which are more valuable for timber than they are for cnltiva- | 
tion in the condition in which they exist at the date of the application 
to purchase, and therefore include lands which could be made more . 
valuable for cultivation by cutting and clearing them of timber. 
The relative values for timber or cultivation must be determined 
from conditions of the land. existing at the date of the appeal to 
purchase. 

7 Lands may be autered ee the timber and stone ies secant 
as denied by. special laws, 1 in all of the public-land ae but such — 


entries may not be made in Alaska. 
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BY WHOM ENTRIES MAY BE. MADE. 


~ 8, One timber and stone entry may be made for not more than 160 
acres (a) by any person who is a citizen of the United’ States, or who 
has declared his intention to become such citizen, if he is not under 
21 years of age, and has not already exhausted his right by reason of 
a former application for an entry of that kind, or has not already 
acquired title to or is not claiming under the homestead or desert- 
land Jaws through settlement or entry made since August 30, 1890, 
any other lands which, with the land he applies for, would apprepite 
more than 320 acres; or (0). by an association of such persons; or 

(¢) by a corporation, each of whose stockholders is so qualified, - 
9, A married woman may make entry if the laws of the State in — 
“which she applies permit married women to purchase and- hold for 
themselves real estate, but she must make the entry for her own ben- 
efit, and not in the interest of her husband or any other person. 


METHOD OF. OBTAINING TITLE. 


10. Any qualified person nay obtain. title iuiden the timber and 
stone law by performing the following acts: (a). Personally examining ~ 
the land desired; (2) presenting an application and sworn statement, 
accompanied by a filing fee of $10; (c) depositing with the receiver 
the appraised price of the land; (d@) publishing notice of his appucts 
tion and proof; (¢) making final proof. 

LL. Examination of the land must be made by the aaicaneg im 
- person not more than 30 days before the date of his application, in 
order that he may ene swear to its character and condition. 


APPLICATION AND SWORN STATEMENT: DEPOSIT. 


1. The application and sworn statement must contain the appli- 
eant’s estimate of the timber, based on examination, and his valua-— 
tion of the land and the timber thereon, by separate items. (See 
‘Form A, Appendix.) It must be executed in duplicate, after having ~ 
been read to or by the applicant, in the presence of the officer admin- 
istering the oath, and sworn to by him before such officer, who may be | 
either the register or the receiver of the land. district in which the 
land is-located, a United States commissioner, a judge or a clerk of a 
court of record 4 in the county or parish in neh the land is situated, . 


or one of these officers outside of that county or parish, if he is ~ 


nearer and more accessible to the land than any other qualified officer 
and has his office or place of business within the land district in 


* & which the land is located. Each applicant, must, at the time he pre- 


_ a filing fee of $10. 


sents his application and. sworn statement, deposit with the receiver: | 


a“ 
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18. Wapiedbine: by associations or rere must, in addition 
to the facts recited in the foregoing statement, show that each person 
forming the association or holding stock in the corporation is quali- 
fied to make entry in his own right and that he is not a member of 
any other association or a stockholder i in any other corporation which — 
has filed an application or sworn statement for other Jands under 
the timber and ¢ stone laws. | | 3 


"DISPOSITION OF APPLICATION, 


14. After application and deposit have been filed in proper form, as — 
required by these regulations, the register and receiver will at once 
forward one copy of the: application to the chief of field division 
having jurisdiction of the land described, who, if he finds legal 
objection to the allowance of the application, will return it to them 
with report thereon. ‘The register and receiver will, if they concur in 
an adverse recommendation of the chief of field division: dismiss or. 
deny the application, subject to the applicant’s right of appeal; but 
if they disagree with his recommendation they will forward the 
record to the Commissioner of the General Land Office, with their 
report and opinion thereon, for such action as he may deem advisable. 

If the chief of field division finds no such legal objection to the 
| apolicauon: he shall cause the lands applied for to be appraised by 
an officer or employee of the Government. (Designation of Ap-- 

praien Form B, Appendix.) | 7 a ~e 


APPRAISEMENT: METHOD. 


@ 


15. The officer or employee designated to make the appraisement. 
must personally visit the lands to be appraised and thoroughly exam- 
- ine every legal subdivision thereof, and the timber thereon, and 
appraise separately the several kinds of timber at their stumpage > 

value, and the land independent of the timber at its value at the 
time of appraisement, but the total appraisement of both land and 
timber must not be less than $2.50 per acre. He must, in making his 
report, consider the quantity, quality, accessibility, aad any other 
elements of the value of the land and the timber thereon. The 
appraisement must be made by smallest. legal subdivisions, or the 
report must show that the valuation of the land and the estimate of 
the timber apply to each and pOery subdivision appraised. (See _ 
- Form C, Appendix.) | 


APPRAISEMENT: MANNER OF RETURN: APPROVAL, 
16. The completed appraisement must be mailed or delivered per- 


_ sonally to the chief of field division under whose supervision it was 
made, and not to the applicant. Each appraisement upon which an 
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entry is to be allowed must. be anproved respects or won; ine 
as provided in these regulations, by the chief of field division under 


whose. supervision it was made, by the register and receiver. who ~ 


| allow the entry, or by the Commissioner of the General Land Office. 


APPRAISEMENT: DISAGREEMENT BETWEEN APPRAISING AND 
- APPROVING OFFICERS: How DETERMINED. 


17. The chief of field division will return to the appraiser, with his 
objections, an appraisement which he deems materially low or high, © 
and the appraiser shall within 20 days from the receipt thereof, . 
resubmit the papers, with such modifications: or explanations as he 7 
may deem advisable or. proper, upon receipt of which the chief of | 
field division will either approve the schedule as then submitted, or” 
forward the papers to the register and receiver, with his memorandum 
of objection. The register and receiver will thereupon consider the 
case. If they approve the appraisement, they will sign the certificate 
_ appended thereto, and advise the. chief of field division thereof. If 


the register and receiver approve the obj ection of the chief of field 


division, they will so indicate, and if the appraising officer is an 
employee of the Interior Department, under the supervision of the 
chief of field division, they will return the papers to the chief of field 
division, who will thereupon order a new appraisement by a different 
officer. If, however, the register and receiver approve the objection 


of the shiek of field division, when the appraiser isan officer of another 


bureau of this department; or of another department, they will for- _ 
ward the record of the case to. the Commissioner of the General Land 
Office, who om” then determine the ra 3 


APPRAISEMENT: NOTATION AND EPFECT THEREOF. 


eee When the. appraisement ts completed, is register ‘ad nee | 
will noté the price on their records, and thereafter the land will be 
sold at such price only, under the provisions of the timber and stone _ 
acts, unless the land shall pe been ce in the manner pro-. 
vided herein, : 3 | 


FAILURE TO APPRAISE: RIGHTS oF APPLICANT: HOW ‘TERMI- - 
: i | NATED. | 


19, Unless the dea dente as Garathorn preridedee or other: | 
wise, as directed by the Secretary of the Interior, shall appraise any 


lands applied for under these regulations within nine months from 


the date of such application, the applicant may, without notice, 
within 30 days thereafter, deposit the amount, not less than $2.50 
"per acre, speanen in his application as the reasonable value of the . 
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aad aad the timber thereon, with the recelver, if appraisement has 
not been filed prior to such deposit, and thereupon will be allowed to — 
proceed with his application to purchase as though the appraisement — 
had been regularly made. The failure of the applicant to-make the 
required deposit within 30 days after the expiration of the nine 
-months’ .appraisement = will terminate his . rights without 
notice. | a ow 
NOTICE OF APPRAISEMENT: PAYMENT OR PROTEST. 


20. If the appraisement shows the land, or any subdivision chavsot | 
to be subject to entry, the register and receiver will note its Rae 
price on their records, and will immediately inform the applicant 
that he must, within 30 days from service of notice, deposit with the 
receiver, sither4 in lawful money, in post-office money orders payable 
to the receiver, in certified checks drawn in favor of the receiver 
which can be ahead without cost to the Government, or as provided 
. in paragraph 36 hereof, the appraised price of the land, or of said part, 
and the timber thereon, or within said time file his protest against 
the appraisement, depositing with the receiver a sum sufficient to de- 
fray the expenses of a reappraisement (which sum, not less than $100, 
must be fixed by the register and receiver and specified in the notice 
_ to the applicant), together with his application for repens at 

his own expense. (See Form D, Appendix.) 

If the register and receiver reject the application as to part or all 
of the land, upon the ground that the appraisement shows it not to 
be subject to entry, applicant may within said 80 days file his affi- 
davit, corroborated by two witnesses, setting forth facts which tend. 


to disprove the appraisement, and thereupon a hearing shall be _ 


ordered to determine the i notice thereof peme: given. to the 
chief of field division. — 

Notice must be given by pesisrared letter and the sayelone choaia 
be marked for return if not delivered within 30 days. If notice 
be returned after being held in the post office for 30 days, such pro- — 
ceedings will constitute constructive notice for 30 days. . | 

After 30 days’ notice has been had, if no deposit of the price has — 
been made, or protest against the appraisement has been filed as to 
lands found subject to entry, and no application for hearing, or — 
appeal, has been filed as to lands found not subject to entry, the — 
register and receiver shall close the case on their records, all Tights 


_. under the application being terminated without notice. 


OBJECTION TO APPRAISEMENT: APPLICATION FOR REAPPRAISE- . 
MENT. ar 


Ot. raha applicant filing his protest against an - appraisement, and 
his application for reeppraisementt, must support it aye his affidavit, 


Pee 
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corroborated by two bsitpotent, credible, and disinterested persons, 


~ in which he must set forth specifically his objections to the appraise- 


ment. He must indicate his consent that the amount deposited by 
him for the reappraisement, or such part. thereof as is necessary; may 

be expended therefor, without any a on his. pee fora refund or 
return of the money thus expended. . 


REAPPRAISEMENT. 


99, uy pon the receipt of a protest against appraisement and applica a 


- tion for reappraisement conforming to the regulations: herein, the - 


register and receiver will transmit such protest and application to the _ 


chief of field division, who will cause the reappraisement to be made ae 
by some officer other than the one making the original appraisement. 
The procedure provided herein for appraisement will be followed for 


7 reappraisement, except the latter, if differing from the former, must, 


to give it effect, be approved both by the chief of field division. and | 
the register and receiver, or, in case of disagreement _ between. 
them, by the commissioner of the General Land Office. (Form x, 


i ea = 
NOTICE OF _APPRAISEMENT, 


98, When a Steno e ewietle is. finally effected, the register andl 
receiver will note the reappraised price on their records, and at once — 


notify the applicant that he must, within 30 days front the date of 


notice, deposit with the receiver the amount fixed by ‘such reap- | 
-praisement for the sale of the land, or thereafter, and without notice, — 
| forfeit all rights under his application, (Form F, ge cca ee 


'.. COST OF MAKING REAPPRAISEMENT. 


24. The officer or employee. of the United Shits making’ the 
reappraisement. shall be paid from the amount deposited with ‘the 


. receiver by the applicant therefor, the salary, per diem, and other 


expenses to which he would have been entitled from the Govern- 
-mInent, in the case of an original appraisement, for his services for the 
time he was engaged in making and returning the reappraisement. 


- The receiver will, out of the money deposited by the applicant, pay 


‘such compensation ‘including reasonable expenses for subsistence, 


transportation, and necessary assistants; and the officer will deduct __ 


_ from his expense account with the Government the amount which 

‘he has received from the receiver for such services. The receiver 
will return to the applicant the amount, if any, remaining on deposit. 
with him after paying the expenses of said reappraisement. | 


‘FINAL PROOF. 


7 28. After the appraisement or exp pniisenene ‘and ee of | 
purchase money and fee have been made the register will fix a time 
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and place for the offering of final proof, and name the officer before _ 
whom it shall be offered and post a notice thereof in the land office 
and deliver a copy of the notice to the applicant, to be by him and.at 

his expense published in the newspaper of accredited standing and 
general circulation published nearest the land applied for. This 

notice must be continuously published in the paper for 60 days © 
prior to the date named therein as the day upon which final proof 
must be offered. (Form G, Appendix.) 


TIME, PLACH, AND METHOD OF ‘MAKING FINAL PROOF. 


26. Final proof should be made at the time and place mentioned in 
the notice, and, as a part thereof, evidence of publication, as required 
by the previous paragraph, should also be filed. If final proof is not 
made on that day or within 10 days thereafter, the applicant may 
lose his right to complete entry of the land. Upon satisfactory show- 
ing, however, explaining the cause of his failure to make the proof as 
above peydined.: and in the absence of adverse claim, the Commis- 
sioner of the General Land Office may authorize ee to readvertise 
and complete entry under his previous application. (See Form H, 
Appendix. ) a - 

FINAL ENTRY. 


oa I 


ot, After an. appraisement, or reappraisement has been approved, | 
- the payments made,.and satisfactory proof submitted in any case as _ 
required by these regulations, the register and receiver will, if no” 
pamer or contest is. pending, allow a final entry. : : 


| GENERAL PROVISIONS. 


CONTESTS AND PROTESTS, 


28. Dicbest may be filed at any time before an vahieg is sAliowed 
and contest may be filed at any time before patent issues, by any per- 
son who will furnish the register and receiver with a corroborated — 
affidavit alleging facts sufficient to cause the cancellation of the entry, 
and will pay the cost of contest . 


FALSE SWEARING—FORFEITURE. 


. 99, If an applicant swear falsely in his application or sworn state- 

ment, he will be liable to indictment and punishment for perjury; 
and if he be guilty of false swearing or attempted fraud in connection 
with his efforts to obtain title, his application and entry will be dis- 

allowed and all moneys paid by him will be forfeited to the Govern-_ 
ment, and his rights under the timber. and stone acts will be ex-— 
hausted. | 3 | | 


ves tester 
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- | EFFECT OF APPLICATION TO PURCHASE. 


30. a fie an application has been p esented bapeandes no. other 
- person will be permitted to file on the land embraced therein. under 
any public-land law until such application shall have been finally 
| disposed of adverse to the applicant. — 

31. Lands appraised or reappraised. hereunder, but not sold, may, 
upon the final disallowance of the. application, be entered by. any 
qualified person, under the provisions of the timber and stone laws, | 
at its appraised or reappraised value, if subject thereto. 
_ 82. Lands applied for but not appraised and not entered under 
these regulations may, when the rights of the applicant are finally 
terminated, be disper of as vapee such application had not: been 
filed. 

83. Any lands ‘nee have ee been propia may be reappraised 
upon the request of an applicant therefor under these regulations 
who complies with the requirements of section 21 hereof. | 

34. An applicant securing a reappraisement under eas: regula- 
tions shall. acquire thereby no right or privilege except that of pur- 
chasing the lands at their reappraised value, if he is qualified, and 
if the lands are subject to sale under his application; and he must 
otherwise comply with these regulations, but shall not, in any event, 
~ be entitled to the return of any money deposited by him and expended 
in such reappraisement._ = 

35. The Commissioner ay the General Land Office n may at any time 
direct the reappraisement of any tract or tracts of public — mpen, 
in his opinion, the conditions warrant such action. 


36. Unsatisfied military bounty land warrants under any act of 7 _ 


- Congress and unsatisfied indemnity certificates of location under 
the act of Congress approved June 2, 1858, properly assigned to the 
applicant, shall be receivable as ais in payment or part payment 
for lands purchased hereunder at the rate of $1.25 per acre. . | 
37. These regulations: shall be effective on and after December Lys 
1908, but all applications to purchase legally pending on November | 
80, 1908, may be completed by compliance with the pceus Hone in 
fore at the time such applications were filed. | 
38. The forms mentioned herein and included in the appendix 
| hereto shall be a part of these regulations. = 


| hry OF STONE LANDS. ~ 


f 


39. The foregoing regulations apply to, entries of lands chiefly 7 


. valuable for stone, and the forms herein prescribed can be modified . 


_ in such manner as may be necessary to the making of entries of stone | 
| janes : | a 
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FORMER REGULATIONS REVOKED. 


40, All former regulations, decisions, and practices in conflict with 
these regulations are hereby revoked. | | 


Revised January 2, 1914. | 
Very respectfully, | CLAY TALLMan, Commissioner. 


~ Revision approved January 2, 1914: 
| Awnprizus A. JONES, | 
First Assistant Secretary. 


~ 
————t 


APPENDIX, 


Acts relating to Timber and Stone Entries. 


-AN ACT For the sale of timber lands in the States of California, Oregon, Nevada, and 


in Washington Territory. 


Be it enacted by the Senate and House of eprebontatwes of the United 
States of America in Congress assembled, That surveyed public lands of the 


United States within the States of California, Oregon, and Nevada, and in 
“Washington Territory, not included within military, Indian, or other reserva- - 


tions of the United States, valuable chiefly for timber, but unfit for cultivation, 
and which have not been offered at public sale, according to law, may be sold 


| — to citizens of the United States, or persons who have declared their intention 
- to become such, in quantities not exceeding one hundred and sixty acres to any.” 


one person or association of persons, at the minimum price of two dollars and 


fifty cents per acre; and lands valuable chiefly for stone may be sold on the 


‘same terms as timber lands: Provided, That nothing herein contained. shall 
defeat or impair any bona fide claim under any law of the United States, or 
authorize the sale of any mining claim, or the improvements of any bona fide 


settler, or lands containing zold, silver, cinnabar, copper, or coal, or lands selected - 


by the said States under any law of the United States donating lands for in- 
ternal improvements, education, or other purposes: And provided further, That 
none of the rights conferred by the act approved July twenty-sixth, eighteen 
hundred and sixty-six, entitled “An act granting the right of way to’ ditch and 


canal owners over the public lands, and for other purposes,” shall be abrogated . 
by this act; and all patents granted shall be subject to any vested and accrued - 


water rights, or rights to ditches and reservoirs used in connection with such 
water rights, as may have been acquired under and. by the provisions of said 
act; and such rights shall be cre said reserved in any patent issued under 
this act. 

SEc. 2. That any pers son desiring to avail hinidele of the provisions of this act 
shall file with the register of the proper district a written statement in dupli- 
cate, one of which is to be transmitted to the General Land Office, designating 


by legal. subdivisions the particular tract, of land he desires to pur chase, setting © 


forth that the same is unfit for cultivation, and valuable chiefly for its timber 


or stone; that it is uninhabited ; contains no mining or other improvements, 


except for ditch or ‘canal purposes, where any ‘such do exist, save stich as were 
made by or belonged to the applicant, nor, as deponent verily believes, any 


valuable deposit of gold, silver, cinnabar, copper, or coal; that deponent has 


ot 
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- made no other application under this act; that he does not apply to purchase 
the same on speculation, but in good faith to appropriate it to his own exclusive 
use and benefit, and that he has not, directly or indirectly, made any agreement 
or contract, in any way or manner, with any person or persons whatsoever, | 
by which the title which he might acquire from the Government of the United 
States should inure, in whole or in part,.to the benefit of any person except him- 


- self; which statement must be verified by the oath of the applicant before the 


register or the receiver of the land office. within the district where the land is: 
situated ; and if any person taking such oath shall swear. falsely in the premises, 
he shail be subject to all the pains and penalties of perjury, and shall forfeit 
the money which he may have paid for said lands, and all right and title to 
_ the same; and any grant or conveyance which he may have made, except in the 
hands of bona fide purchasers, shall be null and void. 

— SEC, 3. That upon the filing of said statement, as provided 4 in the second sec- 
tion of this act, the register of the land office shall post a notice of such appli- | 
cation, . embracing a description of the land by legal subdivisions, in his. office, . 

for a period of sixty days, and shall furnish the applicant a copy of the same 
for publication, at the expense of such applicant, in a newspaper published 
- nearest the location of the premises, for a like period of time; and after ‘the 
expiration of said sixty days, if no adverse claim shall have been filed, the per-’ 
‘gon desiring to purchase shall furnish to the register of the land office satis- 
- factory evidence, first, that said notice of the application prepared by the regis- 
ter as aforesaid was duly published in a newspaper as herein required; sec- 
ondly, that the land is of the character contemplated in this act, unoccupied 
‘and without improvements, other than those excepted, either mining or agri-— 
cultural, and that it apparently contains no valuable deposits of gold, silver, 
cinnabar, copper, or coal; and upon payment to the proper officer of the pur- | 
_ -chase money of said land, together with the fees of the register and the receiver, 
as provided for in case of mining claims in the twelfth section of the act ap- - 


proved May tenth, eighteen hundred and seventy-two, the applicant may be per- 


mitted to enter said tract, and, on the transmission to the General Land Office 
of the papers and testimony in the case, a patent shall issue thereon : Provided, 
“That any person having a valid claim to any portion of the land may object, in 
writing, to the issuance of a patent: to land so held by him, stating the nature of 
his claim thereto; and evidence shall. be taken and the merits of said objection. 
‘shall be determined by the officers of the land office, subject to appeal, as in other 
Jand cases. Effect shall be given to the foregoing provisions of this act by 
regulations is be prescribed by the Commissioner of the General Land Office. 
se x g  & * oe ee 
‘Src. 6.. That all acts and parts of ets inconsistent with the provisions of this — 
.. act are hereby repealed. 
' Approved, June 8, 1878. (20 Stat., 89.) 


AN ACT To authorize ‘the entry of daada chiefly valuable 26s! building . stone under the 
placer mining laws, 

Bett enacted by the Senate and House of Representatives of the United States. 
of America in Congress assembled, That any person authorized to enter lands 
under the mining laws of the United States may enter lands that are chiefly | 
valuable for building stone under the provisions of the law in relation to placer 
mineral claims: Provided, That, lands reserved for the benefit of the public 
schools or donated to any State shall not be subject to entry under this act. 
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Src. 2, That an act entitled “An act for the sale of timber lands in the States 
of California, Oregon, - Nevada, and Washington Territory,” approved June 
third, eighteen hundred and seventy-eight, be, and the same is hereby; amended; 
by striking out-the words “ States of California, Oregon, Neyada, and Washing- 
ton Territory,” where the same occur in the second and third lines of said-act, — 
and insert in lieu thereof the words “ public-land States,” the purpose of this act 
being to make said act of June third, eighteen. hundred and seventy-eight, - 
applicable to all the public-land. States, 

Src. 3. That nothing in this act shall be construed to repeal section twenty- 
four of the act entitled “An act to repeal timber-culture laws, and for other 
purposes,’ * approved March third, eighteen hundred and ninety-one. 

Approved, August 4, 1892. (27 Stat., 348.) 


AN ACT To provide for the location and satisfaction of outstanding military bounty 
land warrants aud certificates of location under section three of the act approved — 
June second, Genie! hundred and fifty-eight. 


Be it enacted by the Senate and -House of Representatives of the United - 
-States of America in Congress assembled, That in addition to the benefits now 
given thereto by law, all. unsatisfied military bounty land warrants under any 
-act of Congress, and .unsatisfied indemnity. certificates of location under the 
act of Congress approved June second, eighteen hundred and fifty-eight, whether 
heretofore or hereafter issued, shall be receivable at the rate of $1.25 per acre 
in payment or part payment for any lands entered. under the desert-land law 
of March third, eighteen hundred and eighty- [seventy-] seven, entitled “An 
act to provide for the gale of desert lands in certain States and Territories,” 
and the amendments thereto; the timber-culture law of March third, eighteen 
hundred and seventy-three, entitled “An act to encourage the growth of timber 
on the Western prairies,” and the amendments thereto; the timber and stone 
law of June third, eighteen: hundred and seventy-eight, entitled “An act ‘for 
‘the sale of timber lands in the States of California, Oregon, Nebraska,’ and 
Washington Territory,” and the amendments thereto, or for lands which may 
be sold at public auction, except such lands as shall have been purchased 
from any Indian tribe within ten years last past. — | 

Approved, December 18, 1894. (28. Stat., 594.). 


AN ACT To abolish the distinction between offered and unoffered oe and for re 
purposes. 


- Be it ‘snintea ‘py the Séiaie ond House of Repr esentatives of the United 
States of America in Congress assembled, That in cases arising from and after — 
the passage of this act the distinction now obtaining in the statutes between 
offered and unoffered lands shall no longer be made in passing upon subsisting 
‘ preemption claims, in disposing of the public lands under the homestead laws, 
and under the timber and stone law of June third, eighteen hundred and sev- 
- enty- -eight, as extended by the act of August fourth, eighteen hundred and 
ninety-two, but in all such eases hereafter arising the land in question shail be 
treated as unoffered, without regard to whether it sn have actually been at. 

some time offered or not. ’ a4 . 

a - # i # . rn * * 


“Approved, May 18, 1898. (80 Stat., 418.) - 
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AN ACT To amend the nee of due tase: of March eleventh, nineteen hundred and two, 
‘relating to homesteads. . 


Be it. dndbied by the Senate and House of Representatives of the United . 
States. of America in. Congress assembled, That an act entitled “An act to. 
amend séction twenty-two hundred and ninety-four of the Revised Statutes 
of the United States,” approved March eleventh, nineteen hundred. and. two, 
be, and the. same is hereby, amended to read as follows: 

“That section twenty-two hundred and ninety-four of the Revised . Statutes 
of the United States Re and the same is hereby, amended so as to read as : 
follows: | 

“*SeEc. 2294. ‘That hereafter all proofs, . affidavits, and oaths of any kind 
whatsoever required to be made by applicants. and.entrymen under the home- - 
stead, preemption, timber-culture, desert-land, aid timber and stone acts, may, 


in addition to those now authorized to take such affidavits, proofs, and oaths, _ 


_ be made before any United States commissioner or commissioner of the court 
exercising Federal jurisdiction in the. Territory, or before the judge or clerk | 
of any court of record in the county, parish, or land district in which the lands 
are situated: Provided, That in case the affidavits,- proofs, and oaths herein- 


before mentioned be taken out of the county in which the land is located the | 


applicant must show by affidavit, satisfactory to the Commissioner of the Gen- 
eral Land Office, that it was taken before the nearest or most accessible officer 


- qualified to take said affidavits, proofs, and oaths in the land districts in which 


the lands applied’ for are located; but such showing by affidavit need not be 
_ made in making final proof if the proof be taken in the town or city where the ~ 

newspaper is published in > which the final proof-notice is printed, The proof, 
affidavit, and oath, when so made and duly subscribed, or which may have 
heretofore been so made and duly subscribed, shall have the same force and 


 . effect as: if made before the register and receiver, when transmitted to them 


with the fees and commissions allowed and required by law. That if any 
witDess . making such proof, or any applicant making such affidavit or oath, 
- Shall knowingly, willfully, or corruptly swear falsely to any material matter - 
- contained in said proofs, affidavits, or oaths he shall be deemed guilty of perjury, 

and shall be liable to the same pains and penalties as if he had sworn falsely 
| before the register. That the fees for entries and for final proofs, when made 
- before any other officer. than the register and receiver, ‘shall be as follows: 
“Wor each affidavit, 25 cents. 


“¢ For each deposition of claimant or. witness, when not prepared by the | | 


officer, 25 cents... 
“* For each deposition of claimant or witness, oreparad by the officer, $1. | 
“<¢Any officer demanding or receiving a° greater sum for such service shall . 


be guilty of a misdemeanor, and upon conviction shall be re for each ~ 


offense by a fine not exceeding $100.’ ” 
Approved, March 4, 1904: (33 Stat. , 59.) e 


Pa) 


AN ACT Making appropriations for sundry. civil expenses of the Government for the 
fiscal year peeeren June TeMEdete eighteen hundred and EASE One: and other 
pr eEnOnee a . : Ph 


Be it enacted by whe Senate and House ‘of Repr esentatives of the United 
States of America in , Congress assembled, | | 
my a: x a, ae * | eo a 
No person who Shall, after the passage - of this. act, enter upon any of the 
public lands with a view to occupation, | entry, or ‘Settlement under any of the. 
85017 °—voL 43—14——4 | 
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land laws shall be nermattted to acquire title to more than three hundred and 
twenty acres in the aggregate, under all of said laws, but this: limitation shall 
not operate to curtail the right of any person who has heretofore made entry’ 
or settlement on the public lands, or whose occupation, entry, or settlement is 
validated -by this act: Provided, That in-all patents for lands hereafter takén 
up under any of the land laws of the United States or on entries or -claims 

validated by this act, west of the one hundredth meridian, it shall be -ex- | 
pressed that there is reserved from the lands in said patent described a right 
of way thereon for ae or. canals constructed ‘by the authority of the 
United States, 

Approved, August 80, 1890. (26 Stat., 391.) 


AN ACT To repeal the timber-culture laws, and for other purposes, 


Be it enacted by the Senate and House of Representatives oe the United 
| States of eee in i CONDE: ess assembled, 

a * a ot a | x 

Sc. 17. That reservoir sites located or selected and to be located and se-. 
lected. under the provisions of “An act making appropriations for sundry civil | 
expenses of the Government for the ‘fiscal year ending June thirtieth, eighteen 
hundred and eighty-nine, and for other purposes,” and amendments thereto, 
shall be restricted to and shall contain only so much land as is actually nec- 
essary for the construction and maintenance of reservoirs, excluding so far as — 
practicable lands occupied by actual settlers at the date of the location of said. 
reservoirs; and that the provisions of “An act making appropriations for sun- 
diy civil expenses of the Government for the fiscal year ending June thir- 
- tieth, eighteen hundred and ninety-one, and for other purposes,” which reads 
as follows, viz: ‘‘ No person who shall after the passage of this act enter upon > 
any of the public lands with a. view to occupation, entry, or settlement under 


> any of the land laws shall be permitted to acquire title to more than three 


' [Form A.]. _. 


hundred and twenty acres in the aggregate under all said laws; >? shall be con-— 
strued to include in the maximum amount of lands the title to which is per- 
' pritted to be acquired by one person only agricultural lands, and not include 
lands entered or sought to be entered. under mineral-land Jaws: 


Approved, March 8, 1891, (26 Stat., ae 


The 320-acre ies provided by the above-acts of August 30, 
1890 (26 Stat., 391), and March 8, 1891 (26 Stat., 1095), applies to 
timber and stone entries. (83 L. Ds, 539, 605.) | ~ | 


—_—- and Sworn _statement. 
[Lo BE MADE IN DUPLICATE. ] 
“Act Jone 3, 1878, AND Acts AMENDATORY. 
DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908. 


“Unrrep STATES LAND Orrice, 
| oo , 19—~. 
—— —, hereby make application to purchase the. “quarter 
of section , in township and range. —, in the State of - . 


























aaah a 


“may intention to become a. citizen) ; that I am 
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and the timber tnareon: at such value as may be fixed by sapieise acne made 
under the authority of the. Secretary of the Interior; under the act of June 


63, 1878, commonly known as the “Timber and stone law,” and: acts: amend- ; 
-atory. thereof, and.in support of this application I solemnly swear: That I 


am a native (or naturalized) citizen of the United States (or have declared 
years of age, and by 
occupation —; that I did on —, 19—, examine said land, and 
from my personal knowledge state that said land is unfit for cultivation and 











-is-valuable chiefly for its timber, and that to my best knowledge and belief, 
based upon said examination, the land is worth 





dollars, and, the timber 
thereon, which I estimate to be feet, board measure, is worth . 
dollars, making a total value for the land and timber of dollars and. 
ho more; that the land is uninhabited; that. it containg no mining or other 
improvements, nor, aS I verily believe, any valuable deposit of gold, silver; 
cinnabar, copper or coal, or other minerals, salt springs or deposits of salt; 

that I have made no other application under said acts; that I do not apply 
to purchase the land above described on speculation, but in good faith to 











- ‘appropriate it: to my own exclusive use and benefit ; that I have not, “directly . 


or indirectly, ‘made any agreement or contract, in any way or manner, with 
any person or persons whomsoever, by which ‘the title I may acquire from 
the Government of the United States may inure in whole or in part to the. 
benefit of any person except myself; that sinte August 30, 1890, I have not 


entered and acquired title to, nor am I now claiming, under an entry made - ' 


under any of the nonmineral public land laws, an amount of land which, 
together with the land now applied for, will exceed in the aggregate 320 acres; 


that.I am not a member of any association, or a stockholder in. any corpora- 


tion which has filed an application and sworn statement under said act; and 
that my post-office address is , at which place any notice affecting my 
rights under this application may be sent. I request that notice be. furnished 
me for publication in the DEW EDADEL, Dublsled at - 

















(Sign here, with full Christian name. ) 


al nenehe certify that the fotesoiia affidavit was read to or by affiant in my 


_ presence. before affiant affixed signature thereto; that affiant is to me Personally : 


known, or has been satisfactorily | identified ‘before me by 
(give full name and post-office address) that I verily believe affiant to. be a 
qualified applicant and the identical person hereinbefore described, and that 
said affidavit was duly subscribed and sworn to before me, at my. office in 
(town), - (county and State), within the land ‘district, 
this 3 , 19—. 























day of — 











(Official designation of officer.) 


In ease the applicant has been naturalized or has declared his intention to 


_ become a citizen, a certified copy of his certificate of naturalization or declara- 


tion of intention, as the case may be, must be furnished. 

‘Tf the residence is in a city, the street and number must be given. 
The newspaper designated must be one of general circulation, published 
riearest the land. 


‘ [Form B. i 


ra 


Logging: 


proximate cost per M for transportation of logs or lumber to market, 
dollars. Accessible? 
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Designation of Appraiser. 


DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908, 





eo 


So ae 














Sir: You are designated to appraise the quarter of section —— ; 
township —, and range , which embraces a total of 
acres. This land has been applied for by 


























duty to personally visit and carefully examine each and every legal subdivision 
of the land, and. the timber thereon, and to make a return through this office of » 
the approximate quantity, quality, and the stumpage cash value of the various 
kinds of timber, the cash value of the land, and the total value of the land | 
and timber. The total appraisement ‘of the land and timber, however, must 
not amount to less than two dollars and fifty. cents per acre for each acre 


appraised. Each legal subdivision must be separately appraised, or your re- 


turn must show specifically that the aEDLereement applies to each legal sub- 


division. as 


‘Please inform me as soon as possible, and. not later than a 19—, 





. whether you will be able to do the work, and also advise me the approximate 


date the appraisal will be completed. 
Very respectfully, 








- : 


Chief of Field Division, General Land Once. | 


[Form C.] ; | | 
ae Timber and Stone Lands. 
Aor OF MancH 3, 1878, AND Acts AMENDATORY, 


DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908. 





Were eo | , ree 7 oa]. | Value of [Total value| Value of 
Lot or quarter-| Kind of | Quality B ‘ote Stumpage Character] land ex- | ollandand| land and 
quarter. timber. | of timber. er tract or M ofsoil. | clusive of] timber per | timber per _ 

, ue 7 A timber. acre. tract, 


a | a | AE | nt | TS ag | tS 





' Timber must be logged* by (wagon haul, flume, river driving, or 
railroad). 


Distance logs or lumber § are to be transported to market, 





miles, Ap- — 





(yes or no). Manufacturing possibile on the 
(yes or no). Will there be improvement in logging facilities 








ground? 


+ of 3 : > 7 
under the timber and stone law. If you accept this designation, it will be your _ 


chase receive favorable action. 
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in the vicinity? | (yes or a Will the demand for firabet products be. 
likely to. increase in the neighborhood in the near future? (yes or no). 
al available quotations. on ‘stumpage for the species estimated 











| | — 19—. 
STATEMENT BY APPRAISER. _ 





I have carefully examined each and every legal subdivision of the 


quarter of section ——, township ————, range , and the timber 
thereon, and the estimates included in the above table and the foregoing 











statement were based on personal examination. I did not find any indication 
that the land or ally part thereof contains any valuable mineral or coal deposits, 
and found no improvements or other evidence that any Claim is being asserted _ 
under any of the public-land laws. I recommend that the application to pur- . 





Z ? ise Bas 
Appraiser. 
ACTION ON APPRAISEMENT. 


-I five éqreralty examined the within appraisement and find ho reason to | 
believe that it is improperly made. | : 
It is MAeTELORS; accordingly, APPROVED. 








Chief of Field Division. | 
Nore —The approval of the appraisal by the chief of field division is final, 
and no action is required thereon by the register and receiver, except to note 


the appraised price on their records and to issue the necessary notices. The 


register and receiver will, in the event of a disagreement between the appraiser 
and the chief of field division, and their concurrence : with the: appraiser, sign . 
the following cer tificate : i ; 
‘Untren Srates Wanp Ouvice: 


—a 








Od SG 


3 
r 








We have carefully considered the within appraisement and the objections 
thereto. urged by the chief of field division, and, oe ee that. the appraisal is 
not materially high or 10s the same is hereby approved. . 








; Register. 
, Receiver. 


ee 





~ 


Nore If the register and receiver concur in the adverse objections of the 
chief of field division, they will proceed in accordance with Pee 17 of the 


regulations anu TONeS November 30, 1908, 


SUGGESTIONS TO |. APPRAISER, 


The appraiser should fill in each blank re and legibly. Under the head 


of kinds of timber he should state the species, such as “yellow pine,” “white | 


pine,” “Douglas fir,” “spruce,” ete. If there are more than four leading 


. - Species, all others should be under the head of “ Miscellaneous,” in the fifth 


space. The quality of the timber should be judged as far as possible at: local 


‘sawmills, and should be indicated by such ° coecpente words as * excellent, a 
“ good,” “ fair,” and. “poor.” . 


In the first column to the left the description of the land should be given, 
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Notice to Applicant : of Appraisement. 
DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, (1908. 


Uniten States LAND OFFICE, 











, 








Sir: You are informed that the land, od the timmber thereon, embraced in 
your timber and stone application No. , filed , 19-—, have been 
appraised in the total sum of dollars, 

You ‘are therefore notified that your application for said lands- will be dis 
missed without further notice, if you do not, within thirty days from service 
of this notice, deposit the appraised price of the Jand with the receiver of. this 
office, or file your written protest against. such appraisement, setting forth 
clearly and specifically. your objection thereto, which protest must be sworn to, 
by you, and corroborated by two competent, eredible, and disinterested persons. 
The protest, if filed, must be accompanied by your application requesting that 
‘the land be reappraised at your expense, and you must deposit with the re- 
ceiver the sum of dollars, to be expended therefor, and you must indicate 
your consent that the amount so deposited may be expended for the reappraise- 
ment, without any claim on your part that any portion thereof, so expended, 
shall be returned or refunded to you. 

Ifa reappraisement is made under your application, you will secure no right 
or privilege; except that of purchasing the lands at their reappraised value, 
if they are subject to sale and you are: properly qualified. 

pe respectfully, 

















ae ae Register, 
—_—_—_- —__—., Receiver. 


[Form E.] 
, Reappraisement. 


Form C may be modified so as to show that the action taken is a reappraise- 
’ ment instead of an original appraisement. ‘The return of the appraising officer: 
and. indorsements by the chief of field division and the register and receiver 
_ must show. that the action taken is a reappraisement, and it must be approve’ 
conjointly by the chief of field division and the register and receiver. 


[Form F.]_ ae a 
, / Notice of Reappraisement, 


DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908 ° 


Unitep States LAND OFFICE, 








al AN 


? 











SIR: You are advised - that, pursuant to your application, the quarter 
of section. , township —, and range ——. , and the timber thereon, embraced 
in your timber and stone sworn statement, No. —, have been reappr aised, and 
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the. price fixed at ‘dollars, which amount you “ate aaneele with the re. 
_ £etver of this office within thirty days from service of notice hereof,. or your 
“application will be finally disallowed washout further notice. 

voy respectfully, 4 





, Register. 
, Recewer. 





ood 





| [Form Ge] 


offer final proof in support of his application and sworn statement on the 


Notice of Application to Purchase Under Timber and Stone Laws. 


DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908. 


“Unrrep Srates LAND Orrrcn, ; 
—— 19—. 
,. whose post-office address is . 














Notice is hereby given that a= sy 














did on the - ~ day of , 19—, file in this office his sworn statement and 
_ application I No. — to purchase ‘aie quarter of section , township 
, range -, Mz, and the timber thereon, under the provisions » 











of the act of Ju une 3, 1878, and acts amendatory, known as the “Timber and 


stone law,” at such value as might be fixed by appraisement, and that, pur- 


- guant to. such application, the land and timber thereon have been appraised, 


the timber estimted - board feet, at $ 
or combined value of the land and timber at $— 


per M, and the land $- | 
; that said applicant will 





























day of , 19—,. before , at Any person is at liberty 
to protest this purchase before entry, or initiate a eantest at any time before 


| patent issues, by ‘filing a corroborated. aiiidavit in. this oe alleging facts 


_ [Form H.] 


which would defeat the entry. 








: Rela: 

Where notice is issued under. section 19, the register will moilify the blank 
so as to show the valuation placed on the land and the timber thereon was 
that made by the applicant when he filed his sworn statement, instead of being 
fixed by appraisement. 


‘Timber or Stone Entry. 


| (4-870a.) 


| (Departmental regulations approved by the Secretary of the Interior, November. 80, 1908.)’ 




















| wu. S. Lan OFFICE, —_—- —, —_, No. eee 
. Receipt No. —— 
| FINAL PROOF. a 
I hereby solemnly swear that IT. am the idenitical —, who presente d- 
sworn statement and application, No. : , for | cs aetipns : 
township ————, range = meridian; that the land is valuable 











chiefly for its timbet, and is, in its present condition, unfit for cultivation ; 
that it is unoccupied: and - without improvements of any character, except for 
ditch or canal purposes, and that it apparently contains no valuable deposits 


- of gold, silver, cinnabar, Pee coal, salines, or salt springs. 


. Ape pt See oe ee 
| (Sign here, with full Christian name.) 


-(Post-office address; ) 
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1 nee certify that the foregoing affidavit was read to or by aitiant: in my ~ 
- presence before affiant affixed signature thereto; that affiant is to me personally _ 


_ known, or has been satisfactorily identified: before me by 
. (Give full name and post-office address, ) 


_ I verily believe affiant to be a qualified applicant and the identical person here- 
inbefore described, and that said affidavit was duly subscribed and sworn to 
before me, at my office, in — : , within the land. Strict, 
(Town.)  ( County and State.) . 
, 19—. 


























this — 3 day of | 


? 








> 


(Official designation of officer, ) 


This form of: proof ‘ean be accepted only where the land embraced in the ap- 
plication to purchase has been appraised or reappraised pursuant to the pro- 
visions of the Timber and Stone Bee uletions approved November 30, 1908, by. 
the Secretary of the Interior. 

_ . Proof supporting applications to purchase under section 19 of the said regu- 
lations or under applications pending November 30, 1908, must be made by the _ 

applicant and two witnesses, as required by the regulations in force HOE: Bu 

_.December 1, 1908. (See Forms 4—370 and 4—871. ) 


“WInLIAM abate 
_ Instructions, venuary 9, 1914. 


eine ENTeyMan—Act OF J UNE 8, 1880-—DESERT ‘LAND ENTRY. 

~ The act of June 8, 1880, providing for completion of the claims. of settlers: and 

| entrymen who become insane, has no application to desert land entries. 

. INSANE Desert LAND ENTRYMAN—RELINQUISHMENT. 

_ The. relinquishment of a desert land entry executed by the guardian of the 
Insane entryman under direction of a court of competent duriaaecuon my: 
be accepted and: the entry thereupon canceled. : : 

COMPLETION oF CLAIM OF INSANE ENTRYMAN—RELIN QUISHMENT. 

. Tn the absence of charges against the homestead entry of one who bcconies 
insane, the entry should as a rule be perfected’ and title taken under the 

act of June 8, 1880; but if it appear to a court of competent jurisdiction 
that the entryman has a doubtful right which should be sold: rather than 
attempt proof to obtain patent, the judgment of the court in that respect 
‘should ordinarily be followed and relinquishment of the claim per mitted. . 

-CONFLICTING DEPARTMENTAL DEcIsION MOopIFIED. 

Departmental decision in Dyche v. Beleele, 24 L. D., 494, so modified that if 
there be a pending charge against the entry and “eA SODHDIE doubt of the 
validity of the entry or of entryman’s compliance with law to the time 
‘he became insane, relinquishment may be permitted, upon judgment of a 
court of competent jurisdiction, in order that the estate may realize the 
most possible out of the doubtful claim; but if no question exist in that 

7 respect, the entry should be perfected and ae issued to the aoe, 

under the act of June 8, 1880. , 


Jonus, First Assistant Secretary: 
The Department is in. receipt of your letter of October 22, 1913, 
— homestead a of William Duffield, made June 6, 1908, ) 


DECISIONS RELATING TO THE PUBLIC LANDS. 87 : 


_ for lots 2, 3, dond SW. :NE.4 4, ‘See. 4, T. 138 N., R. 99 W., sth P. M., 
+ Dickinson, ‘North Dakota. 
You state that Duffield made entry June 6, 1908, and Ode 25, 
1911, proceedings were directed against the entry. by your office under : 
: circular of J anuary 19, 1911 (39 L D. » 458), charging: 


1. That claimant was not. qualified to make homestead entry, in that at date 
of. filing he was hopelessly insane. 


2. That entry was not made for the use and benefit of the claimant, but for 


the use and benefit of Gus Anderson and his wife Ellen L. Anderson. 2 


August 7, 1919, ‘relinquishment was filed, executed by Anton -An- 
derson, minrdian: co William Dufiield, entryman; with certified copy 
of letters of guardianship, dated Oebsbex 31, 1911, of Anderson, 
guardian of Duffield, insane, but no: authority by ihe-ccourt for the 
guardian to make relinquishment. Notwithstanding lack of such 
action of the court, cancellation of the entry was noted on your office 
- records August 31, 1912. April 3, 1918, you called upon the local 

office for report upon claim of Alvin E. Haskins that he filed home- | 

stead application for the land, and August 9, 1918, the local office 

‘reported—_ : 


that on August 7, 1912, Anton Porn guardian of William Dufield: insane, | 


filed a relinquishment of said entry, and on the same day, Alvin E.. Haskins 


_ filed homestead application 018497 for the same land. That at said date ad- ' 


verse charges. by. the United States were then pending against said entry. 
Accordingly, the application of Haskins was suspended and the relinquishment 
transmitted to your office without action. The application remains ee 

pending the. acceptance of the. relinquishment by your office. | 


You refer to decision in Dyche w. Beleegle (24 L. D. , 494), holding: 
that a relinquishment- executed. by, the guardian of an insane entry- 
-man under directions of a probate court is unauthorized by law. and 
invalid, which, if followed, will necessitate rejection of the relinquish- 
ment aad proceedings against the entry on charges preferred by the 
special agent, but in view of the recent departmental adjudication in 
Bruington, administrator of the estate of Marion A. Young, dated 
October 1, 1912, unreported, it was held that where a court of com- 
petent jurisdiction has passed on right of the administrator to sell | 
the entryman’s interest’ in the property involved and has directed 
that the right of decedent be sold for benefit of creditors and. heirs, _ 
there is no reason why the Department should go behind the judg- — 
ment of the court or why the relinquishment should not be accepted. — 


Based on this decision you state that you believe the Department does 
not now entertain the view of the law expressed in Dyche v. Beleele, 


Supra, as the reasons which. justify acceptance of the relinquishment. 


'_- in the Bruington case apply equally as well in case of Duffield’s entry. 


You, therefore, request instructions whether or not the decision i in - 
case of ane wv. Beleele shall be followed: in this and similar cases. 
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“The act of J une 8, 1880 (a1 Stat., 166), piavides that: 


In all cases in which parties who regularly initiated claims to public rene 
as settlers thereon, according to the provisions of the preemption or homestead 
laws, have become insane or shall hereafter become insane before the expi- 
- ration of the time during which their residence, cultivation or improvement of © 
the land claimed by them is required by law to be continued in order to en- 
title them: to make the proper proof and perfect their claims, it shall be law- 
ful for the required proof and payment to be made for their benefit by any 
person who may be legally authorized to act for them during their disability, 
and thereupon their claims shall be confirmed. and patented, ‘provided it shall 
be shown by proof satisfactory to the Commissioner of the General Land 
Office that the parties complied in good faith with the legal requirements up 
to the time of their becoming insane, and the requirements in homestead 
entries of an affidavit of allegiance by the applicant in certain cases as a pre- 
requisite to the issuing of the patents shall be ypenned with So far as re- 


- gards such insane parties, 


This statute applies only to preemption and homestand entries. 
It does not apply ‘to desert-land entries which was the form of entry 
involved in Bruington’s case, cited by the Commissioner of the Gen- 
eral Land Office. At initiation of a desert-land entry the entryman : 
pays 25 cents per acre to the Government and thereby acquires in- 
choate title. Such right to acquire title is property. The form of 
entry, however, requires proof of annual. expenditures, and before it 
can be consummated requires proof of water right and actual or po- 
tential reclamation of the land. It might well be that an insane en- 
-tryman would not have means from which to make annual expendi- 
ture, or to acquire water right so as to effect reclamation. Respecting 
such a property, the decision of October 1, 1912, in Bruington case 
was a proper'one, The statute referred to had no reference to such 
a case, for reasons stated, and the interest of the entryman being a 
property right, ‘capable. of being perfected, might properly be sold 
under direction of the proper court having quEcIeOn of estates of 
insane persons. | 

Coming now to the act of Tite 8, 1880, supra, it refers only to | 
preemption and homestead entries. "The: eee Seay proper to be 
given thereto is that it provides a concurrent. remedy or relief for 


an insane entryman and not an exclusive one. ‘If there is no charge — 


against the entry and it be valid, the act of 1880, supra, provides that 
legal title may issue to him without further proce of compliance with 
the. law. Obviously this is more valuable to the entryman than a 
mere claim of inchoate right. ‘Therefore, in ordinary cases, the 
remedy given by the act of June 8, 1880, should be pursued as most 
| advantageous to the unfortunate entryman. 
If, however, there be question, as in this case, whether the Aig 

man was qualified to make an entry or whether it was not attended 
by a fraudulent agreement, in such cases, obviously a relinquishment - 


“ 
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should be allowed, fous something may thereby be saved to the estate 
of the insane.. Therefore, if it appear to the court having proper. . 
- Jurisdiction of the estates of insane persons that the doubtful right 
of an entryman should be sold rather than attempt proof to obtain 
_. g@ patent, in ordinary cases the judgment of the court in that. respect 
- will be followed and. a relinquishment permitted. 
The decision of Dyche v. Beleele, SUPT, 1S, therefore, so far modi- 
fied that, if there be a pending charge, reasonable doubt of the 
validity of the entry: or of the entryman’s compliance with the law 
to time he became insane, relinquishment will be allowed, in order 
that the estate may realize the most possible out of the doubtful 
claim. If no question exists in that respect, title by patent will be 
- granted to the entryman, rather than permit relinquishment, as full | 
_ title will be: more valuable than an inchoate claim. oe Swat 


_ RECLAMATION—OKANOGAN PROJ ECT—PAYMENT. 


ee Norice. 


-Daparrmenr OF THE Inrertor, 
Washington, J anuary 16,. 1914. 
Whereas, under the acts of Congress approved June 17, 1902 (82 | 
Stat., 388), and February 13, 1911 (36 Stat., 902), a stay a proceed- 
ings ‘looking to the cancellation of . entries: or water-right applica-_ 
tions for failure to make payments when due, was, on April 29, 1912 — 
_ [41 L. D., 616], offered to landholders under the Okanogan project, - 
Washington, and such stay of proceedings was in general accepted, 
and the conditions thereof complied with by such landholders; and 
_ Whereas, it is the desire of many such landholders to secure patents 


or water-right certificates under the act of Congress approved - 


August 9, 1912 (37 Stat., 265), which contains the provision that 
“no such patent. or certificate shall issue until all sums due the 
United States on account of such land or water right at the time of 
issuance of patent. or certificate shall have been paid”; 

Now, therefore, it is hereby ordered that for all lands under the 
said project, the entrymen or owners of which shall have validly 
accepted the stay of proceedings. offered by the said order of April 
29, 1912, in the manner and form therein prescribed, and shall be 
and remain in good standing thereunder by having made the pay- 
ments required thereby, the charges for building, operation and 
maintenance which may have accrued or which would. hereafter 
acerue against their lands under the provisions of public notices and. . 


* orders theretofore issued shall be, and they are hereby postponed 


| until further announcement by ee notice or otherwise. 
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Nothing hecetn’ shall be seca as a waiver or pole, of any 
payment of charges for water or water rentals preected Me the said 
order of wei 29, 1912, 
7 | aneees A. Jonus, 
| First Assistant ae of Interior. 


eel 


- NORTHERN PACIFIC RY, CO. Vv. , MORTON. 
| Decided January 17, 1914. 


Seven SU esos LAND—ENLARGED HoMESTEAD, 
_ The right acquired by settlement upon public lands under the ser. of May 14,. 
1880, is coextensive with the right of entry conferred by ‘the: homestead 
- laws; and a settler upon unsurveyed land subsequently designated under 
the enlarged homestead act is, upon the filing of the township plat of sur- 
vey, entitled to make entry of the land embraced in his settlement claim | 
to the full area of 820 acres permitted by the enlarged pomesteay act. 
CONFLICTING DECISION OVERRULED. a 
‘Cate v, Northern Pacific Ry. Co., 41 L. D., B16, overruled, in so far as in 
conflict. = of . 
Jongs, Férst Assistant Searctany: : 
Motion for rehearing has been filed on panels of the Northern Pa- 
cific Railway Company of departmental decision of March 22, 1913, 
affirming a decision of the Commissioner of the General Land Office, 


"dated February 5, 1912, eae its indemnity selection for the 


 N. 4 NW. 4, SE. $ SW. 4, SE. 4, Sec. 3, T. 4.N,, R. 50 E., M. M., 
7 Miles City, Montacs: land dlistrich : 

~~” The land is within the indemnity limits of the ne to the North- | 
ern Pacific Railroad, now Railway, Company. May 1, 1909, the town- 
ship was designated ‘under the enlarged homestead act of February 19, 
1909 (35 Stat., 689). March 8, 1910, the plat of survey was filed in 


the local office: and the railway company filed its list for these tracts. 


- March 16, 1910, Dale Morton filed application to make homestead © 
entry anded the act of ‘February 19, 1909, supra, for these tracts, to- 
- gether with the NW. 4 SW. 4, Sec. 9, ands on March 21, 1910, filed his — 
duly corroborated sfidadie alleging soptlemeant | in April, 1907; that he 
resided thereon each summer thereafter; that he has improved the 
land by constructing a fence around 200 acres, plowed and cultivated 
85 acres to crop in section 8. October 3, 1911, hearing was had be- 
tween the railway company and claimant, at which both parties ap- 
peared represented by counsel, and submitted testimony. 
It. appears from - the evidence disclosed that Morton’s original 


settlement was on what. on survey proved to be the SE. 4 SW. 4, Sec. 


8. In.1907 he dug a well thirty-three feet deep, nlantad some fruit 
- trees and made hay upon the tracts. Not finding water thereon, he | 
later put his buildings on what is now the NW. 4 SW. 4, Sec. 2. In | 


the motion for rehearing, it is insisted that the ealenient rights of 


claimant could not attach to more than 160 acres, and that he should | 


‘ DECISIONS RELATING TO THE PUBLIC LANDS. 6 «BL 


| be eequired to elect which: 160 acres he will retain, and that the 
balance should be subject to the selection of the railway company. 


As authority for said holding the company cites the case of Cate v. 


Northern Pacific Railway Company (41 L. D., 316). The right of 
4 claimant. to enter 320 acres upon his settlement ‘initiated j in 1907 and 

- prior to the passage of the enlarged homestead act of February 19, 
1909, need not be considered. It appears, however, that.at the time 
this: land was designated claimant was a bona fide settler thereon, — 
and that for nearly a year prior to survey he maintained such settle- _ 
ment claim to the entire tract. The rights of the railway company. 


to said land did not attach until the date of the filing of their selec- . igs 
tion, and prior to this time claimant had designated the entire 820 


acres as the land to which he claimed the right, and his settlement 
right attached and. was co-extensive with his right to make entry. ee 
_ Prior to the decision in the case of Cate v. Northern Pacific Rail- — 
way Company, supra, it was uniformly held by the Land Department 


.. that the right acquired by settlement upon public lands under the act 


of May 14, 1880 (21 Stat., 140), was coextensive with the right of 
entry conferred by the ficmestead laws; a conclusion carried into the 
instructions of April 16, 1912 (40 L. D. 578). The act of August 9, _ 
1912 (37 Stat., 267), was the recognition of a right already in ex- 
—istence under the plain terms of the act of May 14, 1880, supra, mak- 
ing certain requirements of the settler and providing for a forfeiture 


of the claim for failure to improve and cultivate the land. These : 


| requirements and the provision for forfeiture constitute the new 
legislation in the act and clearly modify a pre-existing right. 
No good reason appears for denying claimant’s right to make entry 


_ of 320 acres, under the facts disclosed in this record. Upon mature 


consideration of the question here presented, the Department is con- 


: vinced that the rule laid down in the Cate decision-is erroneous, and 


‘in so far-as it conflicts with the doctrine herein announced, the same 
is overruled. The motion for rehearing is accordingly denied. — 


_ FREDERICK v. SNAWISE. 
Decided January 28, 1974. 


Sruerz INDIAN LANDS—REINSTATEMENT—ACT or Marcu 4, 1911. 7 se 
A homestead entry of record at the date of the filing of an application for 
| reinstatement under the act of March 4, 1911, providing for the relief. of 
a5 homestead entrymen of Siletz Indian lands, is a bar to such reinstatement ; 


and a pending application to make homestead entry, based upon settlement, ° 


— suspended to await determination of a conflicting entry of record, is. in 
like manner a bar to reinstatement under that act - 


- ow 


Jonuzs, First Assistant Secretary: | a a 
April 10, 1901, Birt. Frederick made Bomectead entry 0590, Port- — 
land, Oregon, series, for the SW. 4, Sec: 27, T.858., BR. i W., formerly 

embraced in the Siletz Indian Reservation. 
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_ After hearing had upon: ee report and charges of a special 
agent of the General Land Office, the entry was canceled March 1, 
1910, upon the ground that entryman had failed to establish and 
maintain residence upon the land as required by law. March 16, 
1910, Clarence Higley made homestead entry 02486 for the same land 
but did not allege settlement thereon. April 5, 1910, Henry Snawise 
presented his homestead application 02529 for the land, allegiry 
settlement thereupon October 26, 1908, and continuous "residence | 
upon the land thereafter to date of homestead application.. April 
26, 1910, the General Land Office directed the register and receiver to 
withhold disposition of. the land and to advise as to the status 
thereof. -The reason for this action was thé introduction in the 
_ United States Senate of bill No. 7857 which proposed to-require the © 
Issuance of patent to Birt Frederick upon his said claim, This bill 
did not become a law. 

March 4, 1911- (86 Stat., 1356), Cas passed an act author- 
izing the reinietatenient of canceled homestead entries within the 
former Siletz reservation, one of the conditions expressed in the law 
being that reinstatement may be made only “where at the date of 
the filing of such.application for reinstatement no other entry is of 
record covering such land.” Under the act last mentioned Frederick, 
March 25, 1911, filed application for reinstatement of the entry. 
This asta ion was denied by the Commissioner of the General 
Land Office, which action was affirmed by this Department October 
17, 1912, on the ground that there was an intervening entry of 
od barrie reinstatement, and, further, that the evidence sub-. 
mitted by Frederick did not show such cultivation. of the land as. 
was contemplated and required by the applicable laws. Motion for 
rehearing of the latter decision was denied January 25, 1913, 

July 19, 1918 [42 L. D., 244], the Secretary of the Tnterior con- 
sidered and construed ‘the so-called reinstatement act of March 4, 
1911, and issued ‘instructions thereunder to the Commissioner of At 
General Land Office. Subsequently thereto Frederick again pre- 
sented his case to the Department under a motion for the exercise 
of supervisory authority, alleging that in the instructions of July 
19, 1913, supra, the Department completely reversed the rulings of 
the Department in this and like cases and that Frederick is entitled 
either to a review of the original action in his case or to a reinstate- 
ment and patenting of his entry under the act of March 4, 1911. 

Upon careful reconsideration of the record the Department ; is of 
the opinion that the cancellation of the entry was regular and was 
justified, under the laws then applicable, by the evidence submitted. 

The instructions of July 19, 1913, referred to, dealt with and con- - 
strued a later act, namely, the vomedial or reinstatement act of March 
4, 1911, which act. materially modified the requirements of the exist- 
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ing oe as to occupancy and ailavation required of entrymen upon 
these lands. Therefore, there is nothing i in the record or in said act 

of 1911 which warraits this opareneny, in vacating its a 
Orde of cancellation. = 8 | 
~ Considering the case in cnceion ‘with the reinstatement act of 


| March 4, 1911, and departmental instructions of July 19, 1918, the | | 


Department i is confronted by the fact that after the cazieallation of 
Frederick’s entry and before the order of suspension of April 26, 
1910, or any other withdrawal or order of suspension, Clarence Hig: | 
ley nae homestead entry 02486, Portland, and Henry Snawise pre- 
sented his homestead application: alleging settlement and residence 
thereupon. Therefore, at the time of the enactment of the statute 
of March 4, 1911, and at the time of the presentation of Fréderick’s 
application for reinstatement there was of record a homestead entry, 
regularly allowed, and a homestead application, regularly presented 
but suspended because of prior entry of Higley pending determina- — 
‘tion between the latter and Snawise of the alleged prior rights 
obtained by Snawise by settlement and residence upon the land. 
As already stated, = act of March 4, 1911, precluded reinstate- 


ment where there is an “entry of record ” covering the land. Con- 


sidering the conflicting claims of Higley and Snawise to the land, 
the Commissioner of the General Land Office allowed Higley to show 
cause why his entry should not be canceled because of conflict with 
the prior settlement claim.of Snawise, and, upon default, after due’ 


service of notice, November 7, 1913, canceled Higley’s entry deferring 


action on the pending: fewest applieation of Snawise until Anal 
action should be taken by the Department upon. the motion of Bred- 
erick for reinstatement. | 
Under the language of the act of March 4, 1911, this ae of Hig- . 
ley, regularly allowed so far as Frederick was concerted, and of 
record at the date of the filing of Frederick’s application for. rein- 
statement, constituted a statutory bar to the requested reinstatement. 
Its cancellation, which subsequently occurred, as related, was because 
_ of the prior rights and claims of Snawise, a matter in rlich Fred- 
erick was not involved. Aside from. this bar to reiristatement, how- 
_ever, in the opinion of the Department the homestead application of 


> Henry Snawise filed April 5, 1910, and suspended to await determi- 
_. nation of the conflicting rights of Higley and Snawise, also consti- 


- tuted, under the act of March 4, 1911, a bar to the desired reinstate- : 

ment. 7 

According to the record, Snawise was a settler and aiden upon | 

the land at and after the cancellation of Frederick’s entry and regu- 

_larly presented his application to enter same under the homestead 

- Jaws prior to Frederick’s application for reinstatement. The sus- — 
pension of his application could not affect his rights. He had. done 
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“all that was required of him to record his entry for thie head sad if : 
allowed, his entry will have relation as of the time of uae his appli- 
cation he being at that time a prior settler. upon the land. | 
This Department has in many cases held that a proper applica- 
tion, duly filed, for land subject to entry, is, so far as the rights of 
the applicant against other claimants is concerned, the equivalent of 
an entry. See departmental decision of September 18, 1918, in case 
of Wagner v. Sampson, and decisions therein cited. This is particu- 
larly applicable as between Snawise and the applicant for reinstate- _ 
ment, Frederick, and in the opinion of this Department the said 


homestead application constitutes a mandatory statutory prohibition — 


against the allowance of Frederick’s application for reinstatement. 


The motion is denied, and, in the absencé of other objection than —_ 


_ that disclosed in the record now before the Department, the home- 
stead oe of Henry Snawise may y DEERE to eury, 


aed 


_ COURTNEY v. HOSTETLER. ; 
Decided J anuary 28; “1914. | 


SILETzZ INDIAN LANDS—RuINSTATEMENT—ACT or Marcu 4, 1911. 


The instructions of J uly 19, 1918, concerning the reinstatement of homestead .__ 


entries of Siletz Indian Jands under the act of March 4, 1911, established 
a more liberal rule respecting occupation and saltivation, but did not con- 
template any further action, in the absence of specific instructions from the 

. Secretary, in cases closed under the rules, where reinstatement, under that | 
7 act was denied because of a valid intervening entry of record. | 


Jonzs, First Assistant Secretary: 
_. A petition has been filed by counsel for Benjar amin P. idee 
and. certain other parties requesting that an order be issued vacating, 
recalling, and setting aside all orders, findings, or decisions issued 
since the issuance of the instructions of July 19, 1913 [42 L. D. , 2441, 
referring to entries sought to be reinstated under the. act. of March 
4, 1911 (36 Stat., 1356), pertaining to lands within the former Siletz 
aden eseeeuGn & ok | 
By decision’ of Dosabar 10, 1912, the Department affirmed the 
decision of the Commissioner of the Genel Land Office of Decem- . 
ber 11, 1911, denying the petition of Benjamin P. Courtney for the © 
reinstatement of his homestead entry because of the intervening valid - 
homestead entry of Henry A. Hostetler, and motion for rehearing filed _ 
by Courtney was denied March 3,1918. Hostetler had, upon November 
21,1911, made commutation proof, and March 17, 1913, the Commis- — 
sioner found his proof to be satisfactory and directed issuance of 
final certificate. Execution of the order of March 17, 1913, however, 


was aus because of a pereien: filed on behalf of Courtney and _ | 
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certain other Siletz | entrymen, the consideration of which | 
resulted in the instructions of J uly 19, 1913. De si, 
Technically, the petition in the presE case does not require any 
euch. since no further order, finding, or decision has been made 
therein. At the oral argument before the Assistant Attorney Gen- 
eral of this Department, however, counsel for Courtney contended 


that the prior rulings of this Department, to the effect that Hostet- 


ler’s entry. was a bar to the reinstatement. of that of Courtney, were 
incorrect, and that the instructions of J uly 19, ‘1918, eee 
a readj idicarion as to that question. — 

_ The instructions of July 19, 1918, considered those departmental 
decisions, particularly that in the case of Conrad Boeschen (41 L. D., 
809), which denied applications for reinstatement upon the ground 
that the entryman had not entered into actual occupation of the 
lands or cultivated them. The instructions pointed out that the 
act of March 4, 1911, did not permit of reinstatement where there 
was another | entry oe record covering such land, which provisions, 
it was stated, meant a valid pending entry. The conclusion of the 
instructions of July 19, 1913, was as follows: | 


‘I, therefore, conclude ae those applications for réinstatement described in 
_ the petition, and other applications for reinstatement presented under the act 
of ‘March 4,:1911, supra, where otherwise not barred by intervening .contests 
or entries specified in the act, should not be denied because of the short or in- 


_termittent character of occupation or because of the limited. area which the — ; 


entryman may have cultivated. Departmental decision -in the -Boeschen case, 


supra, and other decisions, so far as inconsistent herewith, are revoked or modi- — 


fied, and all cases. involying applications for reinstatement under. the act of 
_ 1911, whether pending in this Department, before the General Land Office, or 
the local land office, will be adjudicated in accordance with the views herein | 
_ expressed. Where an intervening entry has been finally adjudicated to be 
- yalid and a bar to reinstatement of a former canceled entry, such adjudication 
will not be disturbed except upon. specific instructions from me. 


From the above quotation it is apparent that the instructions of 
July 19, 1918, meant simply to lay down a more liberal rule as to 
_ the requirement of occupation and cultivation. Where an interven- | 
ing entry had been held valid and a bar to reinstatement by de- 
cisions of the Department, which had become final under the rules 
of practice, the instructions of July 19,-1918, contemplate no further 
action, unless the Commissioner sHould: -be in receipt of specific 3 in- 
structions from the Secretary of the Interior. 7 | 

Hostetler’s entry has been twice held to be a valid ‘nigreenian 
entry and a bar to the reinstatement of that of Courtney.’ No error 


- 1s found in that finding and the present petition on behalf of Court- 


ney is accordingly denied, The Commissioner will proceed to issue 
final certificate and patent upon the entry of ia in the eee 

of other objection, not here apparent, 
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‘ROSCOE L, WYKOFF. 


_ Decided cannery 28, 1914. 


FINAL PRbck=> Suuseoume CoMPLIANCE—SUPPLEMENTAL Rage: 

Where final proof is rejected because of insufficient showing as to compli- 
ance with law, supplemental showing by e# parte affidavits may be accepted, 
without requiring new publication of notice, where the defect has since been 
cured and the government is satisfied of the entryman’s good faith. 

DEPARTMENTAL INSTRUCTIONS RECALLED AND VACATED. 

Departmental instructions of August 9, 1918, in Belle L. Pennock, 42 LD, | 

815, recalled and vacated. 


Jonus, First Assistant Secretary: 


Roscoe L. Wykoff appealed from decision of J anuary 29, 1913, by 


the Commissioner of the General Land Office rejecting the final proof 


submitted. by him on his homestead entry, made November 18, 1908, 


for the NE. 4, Sec. 27, T. 26 S.,.B. 10 W., N. M. M, Las Coie New 


Mexico, land district. The proof was submitted September 18, 1912, 
and final certificate issued. : 
It appeared that the entryman ie ontiously upon fie land 

from March 18, 1909, to the time of the submission of proof. He 


planted no crop in 1909. In 1910 and 1911 he planted about ~; of © 
-an acre. In 1912 he had 20 acres under cultivation. The Com- 


missioner held that the showing with reference to cultivation was not 


sufficient to meet the requirements of the act of June 6, 1912 (37 Stat., 


123). That act requires cultivation of not less than +5 of the area 
of the entry, beginning with the second year of the entry, and not 


Jess than 4 beginning with the third year of the entry, and until final 


proof. Under departmental instructions of July 15, 1912, issued 


‘under. said act, it was held that proof would be eeeule if cultiva- | 


tion of 7; of the land for one year, and 4 for the next year, and each 
succeeding year until. final proof was shown, without regard to the | 
part of the homestead period in which the cultivation of the 5 was 
performed. This rule had reference to entries made prior to the.said 


' act of June 6, 1912, as was ‘the one under present consideration. 


Upon consideration of the present case, the Department, under 
date of October 20, 1913, addressed a letter to the claimant affording. 


him opportunity to show the facts with reference to further residence _ 
_and cultivation since the submission of final proof. He has now, in 


response to that invitation, submitted a duly corroborated affidavit - 


showing that he has cultivated 20 acres of the land, that-is, 4 of the 
drea of the entry, during the present year, 1913. He further states 
that since the submission of his final proof he has continued to live 


~ upon the land, with the exception of a pak of absence from Decem-_ 


ber 28, 192, to mas 15, 1913, 
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Eo the case of Belle L. Pennock (42.1 L. D. 815), the Benue 
under date of August 9, 1913, instructed the Commissioner of the . 
General Land Office aS follows: 7 
Where final proof submitted under ihe act of June 6, 1912; upon a Home 
stead entry made prior to that act, is ‘rejected because of insufficient show- 
ing as to. cultivation, ex parte affidavits as to subsequent cultivation will not a 
accepted }. but in such case new final proof should be submitted. _ 

The invitation to the claimant, above referred to, Prat him - 
to make a supplemental showing, clearly contemplated action on the 
case, without requiring new: _ publication. of notice and in contra- 
vention of instructions above cited.. It is observed that many cases, 
are coming before the Department wherein the defect with refer- 
ence to cultivation or residence is slight, and which hag been cured 
since the offering of the proof under the published notice. It seems 
an undue hardship and expense | to delay action and require new 
publication and new proot:in such cases. No good reason is seen ~ 
- why. such requirement should be made. The Department. is there-. 
fore disposed to accept additional or supplemental affidavits to cure 
such proofs, without requiring new publication. In such cases the 

purpose of publication has beén substantially met by publication 
as required by law, and the submission of proof thereunder in the - 
formal way required, and where only some additional explanation 
or supplemental showing with reference to acts already performed 
or as to. further residence or cultivation after submission of the 
formal proof is needed, such showing may be made by supplemental 
affidavit without new. Sp UbCinen: However, this privilege will be - 
extended only in cases where the Government is fully satisfied of 
| entryman’s good faith, and the right is. reserved to require new 
_proof.in any such case where there is doubt. Accordingly, the: in- 
structions of August 9, 1913, supra, are hereby recalled and vacated. 

As the record now howe: sufficient residence and cultivation to 
‘meet the requirements of the act of June 6, 1912, and the instruc- 
tions thereunder, the Commissioner’s section is vacated and the 
ore sa be accepted 3 in the absence of other objection. 


oo ae 


EDWARD H. RIFE. 
“Decided January 28, (1914, 


Soupuins? Apprriowar—Assroracent—Powen OF ATTORNEY. 
Where a soldier entitled to an additional right under section 2306 of the 
Revised Statutes executed in blank a power of attorney to locate the right 
~ and to sell the land so located, with intent, in accordance with the practice | 
then in vogue, to effect a transfer thereof, a subsequent attempted assign- 
ment by him.of the same right to another is no bar to aHowance of an appl 


_- 


68 | DECISIONS. RELATING TO ‘THE PUBLIC LANDS. 


eation to lacuke ane ‘ene under the original power; but where the land 
department, without notice of a prior transfer, has satisfied the right by 
issuance of patent under a subsequent assignment: by t the soldier, the pri lor 
sale can not be recognized. | 


Jonzs, First Assistant Seoretary: te 7 | 
July 10, 1913 [42 L. D. , 219], the Daparaaeit on. fica for re- 


hearing recognized the alleged assignment of William Temple, a 


soldier, as an ‘equitable assignment, considerdd as‘a claim between the 


applicant and the soldier. The case arose upon the application of 
Edward H. Rife upon alleged assignments: of William Termple for 


a 


40 acres, Samuel E. Harper for 40 acres, and certain other. ee 
~ ments, to enter under section 2806, Revised Statutes, the N. 4 ; S. 4, 
See. 7, T. 13 N., R. 101 W., Evanston, Wyoming, land distiace The 


atin under the Harper elt was denied because of prior location 


-and patent. Rite claimed the Temple right through F. W. McRey- 
nolds. and McReynolds claimed through N.. P. Chipman, who pro- 
cured powers of attorney from Temple in 1875, authorizing him to , _ 
locate the additional right of the soldier for 40 acres, and to sell the 


land to be located. The description of the land upon which the | 


‘powers were to act is now contained in the powers, but it is shown 


satisfactorily by affidavits that the power was blank at the time of 
its execution as to the lands with reference to which action was to 


be taken ee and that the description © was subsequently 


. inserted. 


It was held in ane case os H. B. Phillips (40 1s D., | 448), and de- 


| ‘partmental decision of October 12, 1912, in this case, that such powers 


did not constitute evidence of assignment of the additional right. | 
The later decision of July 10, 1918, which modified the former de-— 


cision in this case, was based upon the supposition that the matter 


~ was_one solely between the applicant and the soldier, and it was held 


that the soldier under the circumstances should be estopped from » 
claiming further benefit from the additional right, especially in view 
of the additional ‘evidence to the effect that the powers were blank 


as to the land, and were intended as a transfer of the right. 


| Tt now appears, however, that there is an adverse claim, based upon — 
assignment from the soldier to Peter 8. Keller, August 5, 1907, and 
fron Keller to Walter L. Nettelhorst, August 20, 1907, and Nettel- | 
horst has filed application to enter 40 acres of land, based upon said 


assignments. That application was filed prior to an application of 


Rife, and was pending in the files of the ‘Department at the time the 


former action herein was taken, but was not considered, because the 


papers in the two cases were separated, and the. claim of N ettelhorst 


was not observed. | 
It now becomes necessary to Pecenedbe the case, in view of the 


adverse claim of N ettelhorst. The right has never. been satisfied, 
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a the dls is still before the Department fs sf adieation. There- — 
fore, it is proper to consider any evidence: which may show the nature _ 
of the transaction of 1875, when the powers referred to were given, 
in so far as the intention of the parties, thus shown, may not be in- 
consistent with the written instrument. Parol evidence | is admissible © 
‘in explanation: of a written contract to show the situation of the 
parties, the object in view, and the consideration. Beach: on the 
Modern Law of Contracts, Par. 741; Kelly v. Carter (17:5. W., 706). 
William L. Taylor was a witness to the execution of the powers_ 


- given by William Temple and his wife under date of August 2, 1875. 


The said Taylor, under date of June 13,1918, executed an affidavit to 
the effect that he had been well acquainted with the said Temple - 
for forty-three years, and well remembered the sale. by said soldier 
of his additional right in August, 1875; that Temple at that. time 
executed the customary papers then used ee transfer such a right and. — 
carry such a, sale into effect, including a power of attorney, in blank, 
authorizing the.sale of the land to be entered as his soldiers’ add 


tional homestead; that at that time such powers to sell were the means 


_ of transfer and ine evidence of sale and purchase of such additional 
rights, direct assignments thereof being forbidden by the Interior — 
Department; that affiant was fully acquainted with the terms and 
conditions of said sale by Temple of his additional right, and that 
said sale was absolute and unqualified and made in good faith for 
a valuable consideration; that the reason affiant knows all about said 
sale by-said Temple is nae simply because he witnessed said power to 
sell, but also because he, in his capacity as attorney, bought said addi- 
‘tional right from said, Temple for the firm. of Chipman, Hosmer & 
Company, of Washington, D. C. : : 


N. P.. Chipman also swears that the additional right of Temple 7 | 


was purchased by his firm in 1875, through the powers of attorney — 
above mentioned; that said transaction was a bona fide and absolute 

~ gale of the bddiionsl right; that no description of the land to be 
located was contained in the paper at the time of its execution, but 
was later filled in by affiant or by his direction; that the money paid. 
the soldier for the right has never been returned. He swears that 


this was the customary method of securing transfers of soldiers’ addi- . | 


tional rights at that time. Numerous other affidavits have been sub- 
mitted also purporting to show that this was the practice which 
obtained at that time in the purcliase of soldiers’ additional rights, 
because this Department did not then recognize the right of transfer. 
The evidence is now sufficient to show that Temple transferred his 
additional right to Chipman and that Rife has by mesne conveyances 
‘. become the holder of that right. Therefore, at the time Temple 
undertook to. transfer the additional right to. Keller, under which 
eee a the said soldier had no right to convey, and this. 
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— attempted. assignment offers no bar to the allowance of the applica- | 
tion of Rife. | | 
Counsel for Rife is ae still urging his claim under the Harper 
_ right, which was rejected because the Department had issued patent 
to aaothiee assionee of. Harper’s additional right for the full.area 
of the right. This latter feature of the case will also be considered. — 
Harper’s original entry was for 40 acres, made August 17, 1869. — 


-- On April 28, 1875, he executed powers of attorney authowining 


Charles D. Gilmore to locate his additional right of entry under the 
_ laws embodied in section 2306, Revised Statutes, and to sell the land - 
to be located, with release of all claim to the proceeds of such. sale. 
_ The powers specified $100 as the consideration therefor, allowed the 
right of substitution, and were made irrevocable. A description of 
_ the lands to be so located and sold now appears in the powers, but it 
- is shown by affidavits of recent date that this description was in-— 
serted after execution of the powers. 

The said Charles D. Gilmore was a acess of the firm of Chip- 
man, Hosmer & Company. N. P. Chipman, a member of this firm, 
went to the State of California in 1875, and located a number of 
soldiers’ additional claims which the firm had acquired the right to 
locate and sell, and upon dissolution of the firm Chipman succeeded 
to all of the rights under such claims. On May 10, 1875, Chipman — 
made entry in the name of Harper for the lands in California, ac- 
cording to the description which appears in the Harper powers. 
' This entry was canceled March 23, 1885, because the original entry 


had not been perfected. This action was in accord with depart- | 
mental rulings then in force. oO 


June 11, 1898, Harper assigned his cdaitonal right under section - 
9306, Revised Statutes: to EK. M. Robords, of. Springfield, Missouri, — 
and wiaile affidavit that he had not theretofore in any manner dis- | 
* posed of such right. Robords assigned the right to Oscar Stephens 

_ who located it on 120 acres of land in Montana on September 2, 1898, 
and. entry. was made therefor and paar was issued thereon April 


26, 1900. 


Except some inquiry by the Sierra Easier Company as to the 


~~, status of the California lands which had been embraced in the entry 


-of Harper, nothing more was done with reference to the old Cali- 
fornia location after the cancellation of the entry and closing. of the 
case, until on March 13, 1900, when a firm of Washington attorneys, 
acting in behalf of the Sierra Lumber Company, transmitted to the 

General Land Office an application for reinstatement of the Cali- | 
fornia. entry, but as the records failed to disclose any interest of the 
company in the land, the attorneys were, on October 29, 1900, advised — 
that the case could not be further gonsidered without such showing. 
Under date of November 9, 1900, said attorneys transmitted to the 
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~ Commissioner an affidavit by the president of the company showing | 
that the claim of the company was based upon the powers of attorney 
given by Harper to Gilmore on April 28, 1875, above mentioned, and 

’ .mesne conveyances of the land to the company. ‘The application for. 
reinstatement was rejected by the Commissioner’ s letter of April 18, 
- 1901, in the following language: ; — 


” 


It thus appears that the alleged transferee allowed fifteen years to elapse 
since the cancellation of said entry No. 762, before taking any steps to bring 
to the notice of this office its claim of interest as a transferee of said Harper 
and that in the meantime the soldier has assigned his right of. entry to an- 
other and that the assignment and evidence accompanying the same have been 
examined and the entry allowed and passed to patent. - 

Inasmuch as the right of additional entry of Samuel Ei. Harper has already 
' been exhausted by the issue of patent for 120 acres of public land as addi- 
tional to his original entry No. 6812 at Boonville, Missouri, the same having. 
been allowed without any notice of the alleged. interest of said company, as: 
the assignee of said Harper, having been brought to the attention of this’ office, ; 
the application of the Sierra Lumber Company must be denied. “s _ 

Tt is still insistently urged by counsel that the’ spastic had 
sufficient notice to put it upon inquiry, which; if pursued, would 
have disclosed the alleged transfer of Harper’s right by virtue of 
said- powers executed by him in favor of Gilmore. This contention 
cannot be conceded. So far as disclosed by careful examination of 

the records, the first information given to the Department of the 
claim of assignment of the right of Harper, involved in the Cali- 
fornia location, was the communication of November 9, 1900, above 
referred to. Prior to that time the Department had en caed the 
right by issuance of patent upon the Montana entry. above described, 
upon an assignment appearing in all respects proper and legal. Fur-_ 
thermore, the said powers do not, of themselves, sufficiently evidence: 
a transfer of the additional right, and the subsequent evidence fur- 
nished to show that said transaction was in fact a transfer cannot 
now be considered for the purpose of charging the Government with 
notice of something not disclosed by the papers themselves. On 
their face these. papers are special. They purport to authorize the © 
attorney in fact to locate the right upon a particular tract of land 
therein described. United States ea rei. Walcott v. Ballinger (35 
Appeal Cases, D. of C., 892); HH. B. Phillips, supra. It may be 
added that sich powers not only utterly fail as notice of transfer of — 
the additional right,. but the very precise terms in which they are 
drawn make them aflirmative notice that no claim of: transfer of the 
right, as such, is made thereunder. The language used by the De- 
partment in the case of Henry Walker i 25 L. D., 119), ae - 
forcibly here: 


The Dennett eannbe in on case where it appears that additional ditiy <> 
has eer been allowed for. Jands to which the soldier was entitled, thereafter o 
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recognize any claim. by a purchaser from the soldier of his additional, right, © 


-who purchased prior to the allowance of the entry, but of which purchase the _ 


Land Department had no notice when the entry was made. . In all such cases 

it must be held that. the entry once allowed, in the name of the soldier, his 

widow, or guardian for his: minor children, in the absence of notice of a prior 

_ gale or purchase, exhausts the right. This is but simple justice, ang it is the 
only way the government can be protected. : | ee 


See also Lorenzo D. Chandler (25 L. D., 205). | 
Accordingly, the claim under the Hagoer right is denied. 
The following principles of law seem applicable, with- reference — 
to the claim of Rife, to show the distinction between his rights un- 
der the Harper claim and under the Temple claim, respectively, and 
‘to sum up in a few words the entire case, to wit: Notice of prior as- 
signment is essential to hold a debtor liable for payment made to the 
__ assignor or his subsequent assignee, and, if, without such notice, pay- 
ment be made to the assignor or his subsequent assignee, the debtor 
is discharged from: the debt; but, if before payment, the debtor be 
notified of the prior assignment and the debt arrested or attached in — 
his hands, payment to the assignor. or his: subsequent. assignee ae 
ing adversely, will not discharge the debt. | 
Applying these principles to the facts in this case, Rife’s. claim 
_ under the Harper right must fail, while his claim under the pomple | 
right must be recognized. 
The conclusion reached in the decision of July 10, 1913, in this 


case 1s ‘reaffirmed. 


| HERBERT W. COFFIN. 
7 Decided January 29, 1914, 


. REPAYMENT—FEES AND ComMisstons ON SOLDIERS’ ADDITIONAL Ewrems, 

- The fees and commissions prescribed by law for homestead entries: are prop- 
erly chargeable upon soldiers’ additional entries under sections 2306 and 
2307 of the Revised Statutes; and entrymen under those sections are not 
entitled to repayment of the fees and commissions paid by them on the 

ground that such fees and commissions are not required by law. 


Jonss, First. Assistant Secretary: 

Herbert W. Coffin has appealed ici the decision of the Gamidis: | 
sioner of the General Land Office, dated May 5, 1911, denying his 
application for the repayment of the fees and oe upon his 
_ soldiers’ additional homestead entry for the NE. 4+ SE. 4, See. 26, 

‘T. 58 N., R. 7 W., Duluth, Minnesota, land auc 

The question presented by this. appeal is: Are the fees and com- 
missions prescribed by law for homestead entries applicable to en- 
_ tries made under sections 2306 and 2307, Revised Statutes? Because 
of the importance of the inquiry and the imsistence of counsel, in 
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oral route sad” in fies briefs, | the matter has received careful 
reconsideration notwithstanding the fact that such fees and com- 
missions have been uniformly held. to be collectible 3 in connection me 
- soldiers’ additional entries. : 7 


Section 2806, Revised Statutes, eee ee tesn section. 9 of the. - 


act of June 8, 1879: (17 Stat., 333), which reads as follows: 


That any person entitled, under the provisions of the foregoing section, to 
enter a homestead who may have heretofore entered, under the homestead law, 
“a quantity of land, less than one hundred and sixty acres, shall be permitted 

to enter, under the provisions of this act, so much land contiguous to the tract . 

embraced in the first entry as, when added to. the quantity previously entered, — 

Shall not exceed one hundred and sixty acres. - 

The original homestead law of May 20, 1862 (12 Stat., 392), pro- | 
vided for the entry of one quarter section or a less’ quantity of un-.. 
appropriated public lands, or 80 acres or less of-double minimum 
lands, and the right was exhausted by the making of an 1 entry, 

whatever the area embracéd therein. | , 

The first section of the act of June 8, 1872, supra, now section - 
9304, Revised Statutes, extended to ealdiens had sailors of the Civil 

War the right to suter upon and receive patents for not more than 

160 acres or one quarter section of pubhe land, pe a of the — 

price of such land. 7 7 

It will be seen, therefore, that the purpose ‘of the act of pare 8, : 
1872, both in the first and second sections thereof, was to create a 


- special privilege and benefit. under the homestead law on behalf of 


soldiers and sailors who had. served for ninety days in the Union 
Army or Navy. As carried into the Revised Statutes, section 2 


? omitted the requirement that the land should be “ contiguous’ to— 


the tract embraced in the first entry,” that condition having been 
removed by the act. of March 3, 1873 (17 Stat., 605). | 

The history of what is now eaction 2306, sheretore:. clearly las = 
oe lishes its right to be incorporated. among: the nompeesd laws as com- - 
piled in the Revised Statutes. rey, 


Eintries made under sections 2306 and 9307 have a alice | . - 


held by the Department to be homestead entries, and the forms pro- 
‘vided by the regulations for homestead entries have been employed | 
with respect to entries made under those sections. It is true that, in 
certain decisions relied upon by the appellant and hereinafter re- 
ferred: to, soldiers’ additional entries have been held not to be such 
7 homestead entries as were a ala under the special laws con- 
sidered in those decisions. ; | 
Not only are soldiers’ additional entries maals under the provisions 
of a statute originally enacted as part of a.homestead law and codi- 
fied as such in the Revised Statutes, not only has section 2306, Re-. 
vised Statutes, been, as 8 before stated, nena by the Zee 
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to bea homestead law, but Congress has recognized it as such, in 
subsequent legislation. For example, in the act of April 93, 1904 
(83 Stat., 254), providing for the opening to entry of lands in the Rose- 
bud Reservation, and the numerous other acts of like character with 
_ reference to the opening of Indian lands, Congress provided that 
_. they should be subject to homestead entry by actual settlers’ only. 
_. At the time of the passageof said acts, the only homestead. entries 

‘that could have been made for these Indian lands, except, by actual — 
settlers, were entries under sections 2306 and 9307. It can not be 


- doubted that the legislative branch of the Government had in mind — 


the fact that the opening of the reservations to unrestricted entry ~ 
~ under the homestead law would result in a large number of soldiers’ ~ 
| additional entries and that the eeverars acts were purposely SO worded. 


- . as to prevent such a result. 


Section 1 of the act of June 16, 1880 a Stat., 287 - provided | 
for the repayment. of “fees and commissions and excess payments,” — 


collected from entrymen under section 2306 of the Revised Statutes, 


whose entries were subsequently canceled because fraudulent and . 


' void. While this act did not in terms authorize the collection of 4 


_ fees and commissions on soldiers’ additional entries, it clearly recog- 
nized the fact that fees and commissions and excess payments were 
exacted on the making of such entries, and, in providing for repay- 

ment only in another contingency, Congress must have determined 

that repayment of such fees anid commissions should not otherwise | 
| be made. | 


In the acts of May 14, 1898 (30 Stat., 409), and March 3, 1908. mc 
(82 Stat., 1028), the homestead laws were extended to Alaska. ae Ee 


act of. 1898 provided: 


That the homestead land laws of the United States and the rights incident - | 


_ thereto, ineluding the right to enter Surveyed or unsurveyed lands under 
provisions of law relating to the acquisition of title through soldiers’ addi- 
tional homestead rights, are hereby extended to the District: of Alaska. 

‘In the act of 1908 is a provision— a 
that not more than one hundred and sixty acres shall be enteréd in any single 
body by such scrip, lieu selection or soldiers’ additional homestead rights. 

‘It is argued, on behalf of the appellant, first, that, if the right 
under section 2306 is a homestead right, it was only necessary to 
_ -provide that “the homestead land laws of the United States and the 
rights incident thereto ” should be extended to Alaska, and, second, 
that the classification of soldiers’ additional rights. with scrip and 
lieu selections, in the act of 1903, shows that soldjers’ additional . 
rights are not homestead rights. The first contention of. counsel is 
undoubtedly correct. The language of the act of 1898, however, can 
bear no other possible construction than that Congress therein ex- 
-pressly held that the right to acquire title to land under section 2306 
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% was’ a right ‘incident to the homestead ead laws of the United 


' States.. It is reasonable to suppose that Congress was advised of | 
the fact that title might be acquired under the homestead law by | 


two methods, to wit, by residence, cultivation, and improvement, 
and by virtue of ni rights created. under sections 2306 and 230%, 
without residence, cultivation, or improvement. The language used 
in the statute, therefore, was. by way of assurance, to remove any 
doubt that’ it was the purpose of the law to extend all general home- — 
stead laws to Alaska. The argument made by counsel, with refer: - 


ence to the language quoted from the act of 1908, is cutirely met 


' by the fact that the law stamps the right under consideration as a 
soldiers’ additional homestead right. i 
In support of their contention that fees and commissions collected 
upon soldiers’ additional entries should be repaid under the act of — 
March 26, 1908: (35° Stat., 48), for the reason that such fees and 


-. commissions are not. required by law, counsel call attention to many 
' . departmental decisions, whérein it was broadly stated that soldiers’ 


additional entries are not, in fact, homestead entries. Among these 
cases, are Cornelius J. McNamara. (838-L. D., 520),. William M. 
‘ Wooldridge (33 L. D., 525), Thomas A. Cummins (39 L. D., 93), 
and Jacob Jenne (40. a ‘D:, 408). The language used in chase: cases 
‘must be construed in connection with the issue presented for depart- 
mental consideration. While unfortunately capable of a wider in- 


terpretation than the facts of the cases warranted, the decisions ‘ 


alluded to must be limited, in their application, to the propositions 


| that soldiers’ additional entries can not. be made for lands subject 
to appropriation by actual settlers only, and that, when it shall 
- clearly appear that such was the purpose of Cones: the term 


“homestead entry” will be interpreted to mean an. entry accom- 
~ panied. by: residence, cultivation, and improvement. 

‘The question presented in this case was undoubtedly born of the 
unnecessarily broad language employed by the Department in the 


line of cases above referred to, but for which, it is believed, it. would — 
have never occurred to any one to doubt that a soldiers’. additional, + 


homestead entry was a homestead entry. 
-. The decision appealed from is affirmed. 


‘BERTRAM C, NOBLE. 
7 Decided Janwary 29, 191h.. us 


Homnstean ENTRY —Resipence—DearHt OF ‘Eraya.an—CULTIVATION BY HEIRS. 


In view of the Jong- -continued and uniform practice of the land department _ 


allowing | a homestead entryman Six months from date of entry within — 
which to establish. residence, and the fact that such DEActiCe had: many 
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times received legislative recognition, and had become a rule.of property, 


the departmental decision-in Fisher v, Heirs of Rule, 42 L. D., 62, 64, . 
depar’ ting from such long-established practice, and also departing from. the 


_ well-established and uniform ruling that upon the death of a homestead 


. entryman his heirs are-not required to reside upon the land, but may com-: 


plete title by cultivation for a sufficient time to make up the five-year 
period, is overruled. 


Jonns, First Assistant Seeretary: 
Bertram C. Noble has appealed from decision of J anuary 25, “1918, 


| by the Commissioner of the General Land Office, holding for ee | 
lation homestead entty made by him July 24, 1912, for the N.4 SW. 4, 


SW. NW. 4, NW. 4 SE. 4, Sec. 10, T. 50. N., R. 65 W., 6th P. M., 
| Sindance. Wooniag. land = distriét November 25, 1908, Sarah = 
Mitchell nde homestead entry for the W. 4 NE. 4, NE. i NE.. 


Sec. 15, SW. 4 SE. 4, Sec. 10, in the downalip shove relermed S 


She died less than two weeks from date of entry, and, so far as shown, 


she never established residence on the land. It appears that Noble . 
is the son and only heir of the said Mitchell, and that he cultivated: . 
the land after the death of the entrywoman, and, about September 1; 
1912, established residence thereon and began fe construction of a 


ioaee which he has since completed, and has continued to reside on 


the land with his family. His entry was made under section 3 of. 


the act of February 19, 1909 (85 Stat., 639), known as.the enlarged 
homestead act, and was made as additional to the entry theretofore 
made by his mother. “He relies upon the decision of the Department 


in the case of the Heirs of Susan A. Davis (40 L. D., 57 3), —s : 


Was held: 


“4 Upon the death of a homestead entrywoman prior to completion of her entry | 
her heirs are entitled to make additional entry of contiguous land under ‘section | 
3 of the enlarged homestead act of February 19, 1909, provided eae reside upon - 


and cultivate the original entry. . 
The Commissioner hela that as it was aot ee that Ni oble was a 


settler on the land embraced in the original entry, he did not come 


within the purview of said decision, and was not entitled to make. the 


“* additional entry based‘upon the original entry. Noble has since filed | 


‘a showing to the effect that he has placed valuable improvements 
upon the original entry and that he established residence, as above 


stated, about September 1, 1912, which has since been maintained. : 


This showing would quality nee to maintain the additional entry 


under the decision above cited, but there is a further qcreHon a 


ing consideration. 3 
It was held in the case of Fisher v. aa of Rule (42 L. D. , 62, 64) : 


“The homestead law contemplates that its benefits shall be confined to actual 


settlers’ and their statutory. successors; and. wheré an entryman dies without — 


having established residence, the entry thereupon terminates and his heirs suc- 
ceed to no rights under the entry. ; 


u 
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If this be the correct rule, then Noble ¢ cannot be: iaee to per-— 
re said original entry nor to maintain the additional entry, without — 
residence thereon. He would be compelled to reside wpon the addi- — 
_ tional entry, or elsé amend same to include land embraced in the 
original entry and perfect title not as heir of the former entry- 
woman, but in his own right. However, the Department is con- _ 
vinced that the rule announced in the Fisher case was unwarranted. — 
It overruled the well- established practice of this Department which | 


| - had prevailed for decades. . 





- Section 2291, Revised Statutes, provided that i in case of the death. 
ofa i ecead entryman his widow, or, if there be no widow, his 
heirs may complete title by:showing the necessary residence or culti- 

vation. It has been uniformly held that upon death of the entry-. 
- inan the heirs are not required to reside upon the land, but may com- 

plete title by cultivation for the time sufficient to mine up: the five 
years period. Stewart v. Jacobs (1 L. D., 686); Swanson v. Wisely’s 
“Heirs (9 L. D., 31) ; Brown v. Naylor (14 L. D., 141) ; General. Cir- 
cular, January "98, 1904, page 15. 

it ie also bean ab well: -established and jie rule that a home- 
stead. entryman is allowed six months from date of entry within 
which. to establish residence. McLeoud v. Weade (2 L. D., 145) ; 
Campbell v. Moore (38 L. D., 462); Brown v. Naylor (14 L. D., 141) ; 
Paxton v. Owen (18 L. D., 540);. Allen Clark (85 L.. D., 317);. 
~~ Vening v. Colwell (35 Ti D., 356) ; General ou J nue 2 
1904, page 14. | 
_ It is to be observed also that these decisions cover not ee a long 

period of time, but were rendered both before and after the decision 

of the Supreme Court in Moss v. Dowman (176 U. 8., 418), which 
was referred to and relied upon in the decision of J uly 19, 1918, de- 
nying motion for rehearing in Fisher v. Heirs of Rule. So that, 
without regard to whether the ruling of the court in Moss v. Dow- | 
“man was or was not correctly applied in the Fisher case, it is mani- 
fest that for many years it had been differently construed and 
applied by this Department and such departmental construction has 
in effect become a rule of property. | 

And, furthermore, there have been a number of legislative pro- 
visions enacted by Congress since the date of the Moss-Dowman 
decision. pointedly recognizing this departmental rule, and extending 
the time still further for the establishment of residence in certain 
areas and at certain seasons. In these enactments the six months’ 

period was referred to as “thé period in which they are required by 
law to establish residence.” Joint resolution February 2, 1907 (34 

— Stat., 1421) ; Act January 28, 1910: a“ Stat, ey Act February 18, _ 

1911 ve Stat. soe al a ae oS 
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The law of. ae 6, 1912 (37 Stat., 198), epesaeelly grants : Six 


“s months to homestead entrymen in all cases for the establishment of 


_ residence, and this provision was enacted at the suggestion of this 

Department because it desired some clear legislative authority for 
what it deemed a wise and needful rule. So that we now have clear 
statutory authority for the rule which had for years rested upon 
regulations and practice of the Department in accordance with its 
‘view of the intent and purpose of the homestead laws. | 

Although still inclined to the opinion that the establishment of the 
rule was the result of, to say the least, a very doubtful construction 
of the homestead law, yet, in view of the long existence of this rule, 
recognized by Congress, and which remained undisturbed until the 
Department of its own volition revoked it, I am convinced that the - 
propriety of the. rule should not have been considered upon its 
_ merits as an original proposition, but should have been recognized 
as an established practice of general recognition, and as having force 
‘in the nature of a rule of property. This ‘is especially true -con- 
sidering that the act of June 6, 1912, supra, provided such.a: rule, 
and any change by the Department ie its prior rule could only have 
retroactive, application and affect entries theretofore allowed. After _ 
full consideration of all of these matters, I am of opinion that the 
revocation of the rule was. ill-advised, especially as applied retro- 
actively to-the disadvantage of persons acting thereunder. — ; 
The decision in the Fisher case, supra, is hereby overruled, and 
-any decisions not in harmony with the views papeNe expressed will | 
no longer be followed. 
For the reasons herein stated, i entry andes, sane eean will 

| be allowed to stand, and the decision Ss peter) is accordingly : 

reversed. | so 

SOUTHERN OREGON RY. CO. 

Decided January 29, 1914. 


RIGHT OF WAY—RAILROADS——PROFILE Maps. - | 
The requirement in the regulations of May 21, 1909, under the act of March © 
3, 1875, that the map required by that act, showing the profile of the road, 
shall be accompanied by a certificate that the survey represented thereon 
has been adopted by the company as the definite location of its road, has 
- . no application where the route of the road is wholly, over unsurveyed lands; 
the filing of profiles showing rights of way over unsurveyed lands, for general 
information, being governed by paragraph 14 of said eae which 
does not require such certificate. 
RiegHT oF WAY OVER UNSURVEYED LANDS—PROFILE Mave: 
Profiles of rights of way over unsuryeyed lands should conform as iat as. 
' practicable with the ee governing aE ee of routes over Pa ed | 
lands. . 
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Tons, First Assistant Secretary: 

The Southern Oregon Railway Gompacg has ap cee led Pron the 
_ decision of the Commissioner of the General Land Office, dated May 
= 22,0901, refusing to accept for filing a profile of its line of road over | 

the Siakivou National Forest. 

As grounds for his action, the Commissioner held: 

. The regulations require that a certificate attached to a map filed under the 
above act (March 3, 1875) shall state that the survey represented thereon has 
been adopted by the company filing it as a definite location of its road, and it 
is on the approval of such a map that the company acquires right of .way in 
advance of construction. As the map in question does not comply with the 
requirements of the regulations in this respect, it is now rejected. 
‘The regulations referred to by the Commissioner relate to the 
profile required by section 4 of the act of March 3, 1875, to be filed 
when the route of the road is over surveyed land. The land affected 
by the profile under consideration is unsurveyed and the regulations 
. quoted do not, therefore, apply. : 

Pardgraph 14 of the regulations of May 21, 1909 (87 L. D., 787, . 
791), permit the filing of maps of lines of fae or plats of. station _ 
grounds lying wholly on unsurveyed lands, for general information. — 
The profile under consideration was tendered for filing under said — 
paragraph 14, and should have been accepted. 

The filing’ of profiles showing rights of way of aitvonds actually 
constructed or to be constructed over unsurveyed lands, while not 
— required by law, is obviously a wise and proper act from the stand-— 
point of good administration. The value of such a profile will de- 
pend upon its accuracy and the applicant for the right of way should - 
therefore endeavor to conform the profile as nearly as may be with 
the requirements with reference to profiles oF routes over surveyed. 
public lands. | 1 7 

The decision appealed from is reversed and the profile will be filed ~ 
for such information as it may convey. 7 


EAST TINTIC CONSOLIDATED MINING CO. 


3 Decided ea 29, 1914, 
Lope MINING Cramt—Discovery. | | 
-. A discovery of ore in commercial quantities is not necessary. ie a valid. iode 
location; but it is. sufficient if a vein be found bearing mineral in such 
quantity and of such quality as would justify a person of ordinary prudence | 
in making further. expenditures of money and labor with a reasonable 
_ prospect of success in developing a valuable mine, 7 
. EXPENDITURES AS BASIS FOR PATENT—DRILL HOoLes. 
Ixxpenditures for drill holes for the. purpose of prospecting. and securing data 
upon which further development of a group of lode mining claims held in 
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common may be based are available toward meeting the statutory provision - 


requiring an expenditure of $500 as a basis for patent as to all of the 
claims of the group situated in close proximity to such common improve- — 
ment. , 

PRiok DEPARTMENTAL DECISION VackrEn. : a 

Departmental decision herein of i aa 5, 1912, 41 L. D., 255, vacated. 

J ONES, First Assistant Secretary: 

' This is a petition, filed by the East Tintic Consolidated 1 Mining 
Company, praying the exercise of the supervisory authority of ‘the 
Secretary in the matter of its mineral entry (now canceled) , 08220, 
for the Great Eastern No. 1 and thirteen other lode mining ciate 
surveys 5740 and 5888, situate in the Utah cuporganized) mining 
district, Salt-Lake City land district, Utah. 

This entry was allowed, June 17, 1910, and embraced the Great 
Eastern Nos. 1, 2, 3, 4, 5, 6 and 7, the Sunbeam Nos. 1, 2, and 8, 
Great Irish Change, Siew Bird, Sectember and September E Pract On. 
claims. Upon considering the record: the Commissioner, by decision — 


of March 20, 1911, held that two Keystone drill holes, situated upon _ -_ 


the Great Eastern, No. 6, an undivided one-seventh of whose total — 
cost, given as $3,527, was sought to be accredited, in satisfaction of | 
the statutory expenditure of $500, to that and the September, Sep- 
tember Fraction, Great Irish Change and -Great Eastern Nos. 1, 2, 
and 7 claims, were not available as common improvements for ier | 
benefit, and directed that the claimant be notified that it would be - 


required to show other and sufficient expenditures upon or for the _— 


benefit of the September, September Fraction, and Great Eastern 
Nos. 1, 2, and 7 claims, the other two of said seven claims having 
available individual improvements sufficient in value to satisfy the 
requirements of the law. The Commissioner also found that the 
showing as to discovery upon each of the claims embraced in the 
entry was insufficient to satisfy the requirements of paragraph 41 
of the mining regulations and ruled the claimant to make a further | 
and satisfactory showing in this regard. ee 
- From the action of the.Commissioner holding the drill holes to 

be unacceptable as a common improvement for the benefit. of the 
claims to which their value was sought to be accredited, the claimant 
appealed. It also filed. an affidavit, by the mineral surveyor who- 
surveyed the claims, with a view to showing a discovery upon each. 
of the claims, as required by said paragraph 41 of the mining regu- 

lations. Upon considering the case, the Department, by decision of 
- September 11, 1911 (40 L. D., 271), found and held that the record 
failed to show a sufficient discovery upon any of the claims embraced 
in the entry and, for that reason and without regard to the objections 
raised as to the availability of the drill holes as common ‘improve- 

ee directed that the yy in its entirety be canceled. . 
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A motion fon poheanina was filed anee he slniaae and therewith : 
was submitted a somewhat elaborate showing, consisting of alfidavit 


_ by J. Fewson Smith, a mining engineer, and Benjamin F. Tibby, a 
mineral surveyor, who surveyed the claims, said affidavits having 
been executed, respectively, November 4 and November 10, 1911. 
‘Upon further consideration of the case, the Department, by decision 
of September 5, 1912 (41 L. D., 255), found and held that the later 
- showing, monsidered 4 10 connection with the previous decision, failed 
to establish the existence upon any of the claims of such a discovery 
as could be accepted as fulfilling the requirements of the law. The 
previous decision of the Department was, accordingly, adhered to 
-and the motion denied. The entry was canceled September 30, 1912. 


Upon further consideration after elaborate reargument of all the — 


questions involved, in connection with the petition for the exercise of 
supervisory authority of the Secretary, of the showing filed by the 
claimant’in support of its motion for rehearing, the Department is 

convinced that such showing sufficiently and satisfactorily establishes 
_ the existence upon each of the claims embraced in the entry of a dis- 
covery of a lode or vein of mineral- -bearing rock in place, and that 
the same should have been and may now be held to afford a proper — 


basis for a mining location. ‘It is true that such veins at the point 
of discovery do not contain. mineral in commercial quantities, but 


_ the Department did not, in its decision of September 11, 1911, supra, - 
_ hold or intend to hold that ore in commercial quantities must be aie 
covered before a valid location could be made. | 


In Castle v: Womble (19 L. D., 455), decided saa bwenty ae 
ago, the following. general rule was laid down: ; 


A mineral discovery, sufficient to warrant the location of a mining aim, 

may be regarded as proven, where. mineral is found, and the ‘evidence shows 
that a person of ordinary. prudence would be justified in the further expendi- 
- ture of his labor and means, with a reasonable prospect of success in Sore: 
ing a valuable mine. 


In the later case oe Hoddereoa: et e ®. Tilton: (35 L. Ds 662), - 
decided J anuary 29, 1907, there is an exhaustive review of the his- 
tory of the mining law and! the decisions thereunder, departmental, ' 

State, and Federal, and the following pee held to be ey 
_ deducible therefrom: — | 
| Ty: That to determine whether lands. contains a given s anepal sdepoatt 3 
are of the class subject to location and patent under the law applicable to 
vein or lode claims, resort is to be had to the language of the statute, rather 
~ than to definitions of the terms “vein, oes lode, “ and ° ze Tez * given by gevloette 
from a scientific viewpoint. : 

(2) That the statute is to be construed in “the light of the prevailing and 
commonly known use of the terms “ vein,” and “ lode,” as defined by miners— 
the result of practical experience ‘in. mining, SO as to avoid any. imitation in 
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the application . of the. law. which a scientific definition of the terms might 
impose, and as well in the light of the general purpose and policy which Con- 
‘gress had in view, namely, the ‘protection. of bona fide locators of the mineral - 
lands of the United States, and the development of. the mineral resources of 
_ the country. The definitions. by the courts are not the definitions of geologists ; 
and the terms are. to be considered as used in the signification which they 
convey to. the practical miner, and not in the sense generally used Pe the 
‘scientific man. 


In Jefferson- Teen Co Mines: Conouny (at L. D., 320), 
decided September 5, 1912, after quoting the above given passages 
from Castle ». Womble and Henderson e¢ ai. v. Fulton, together 
_ with excerpts of similar tenor from Judge Hawley’s decision .in 
Book v. Justice Mining Company (58 Fed., 106), and the Ninth Cir- 

~ euit Court of Appeals in Shoshone ‘Mining aaa v. Rutter (87 
| Fed., 801), it was said: : 


After a careful. consideration of the statute and the’ decisions thereunder, it 
is apparent. that the following elements are ae to constitute | a valid 
- discovery upon a lode mining claim: © ef 
1. There must be vein or lode of quartz or sie rock in place ; 
2. The quartz or other a in place must carry gold or some other valuable 
‘mineral deposit ; 
8. The two preceding elements, when taken together, must be such as to 
warrant a prudent man in the expenditure of his time and money in the effort 
to develop a valuable mine. | | 
It is clear that many factors enter into the third element: The size of the 
_ vein, as far as disclosed, the quality and quantity of mineral it carries; its 
proximity to working -mines and.location in an established mining district, the 
- geological conditions, the fact that similar veins in the particular locality have 
- been explored with success, and other like facts, would all be considered by a — 
prudent man in determining whether the vein or lode he has discovered war- 


_ rants a further expenditure or not. 


Tested by this rule and pecotine as ae the Hopi made by 
the claimant, there can be no question as to the sufficiency of the 
discovery upon each of the claims. The decision of the Department 
of September 5, 1912, on rehearing, is accordingly vacated. : 
This presents: for consideration the Commissioner’s objection as 
to the availability and acceptability of the drill holes situated on 
‘the Great. Eastern No. 6 location as a common improvement for the - 
benefit of that and the six other locations to which the value thereof : 
is sought to be accredited. 
It is contended by the claimant that the expenditures for tess 
drill holes, which are twenty feet apart and driven in solid rock 
to a depth of 180 and 235 feet at a cost of $1,580 and $1,997 (total 
$8,527), respectively, are good and sufficient patent expenditures and 
available for the common benefit of said seven claims, the good faith 
of the claimant and the advisability and reasonableness of the de- 
velopment plan, of which the drill holes are alleged to be a part, 


‘ 
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| having been shown. “The queens as to the availability < of drill 

_ holes as patent expenditures, with respect to placer locations, has been 
considered by the Department in the unreported decisions of Apri! 
11, 1905, in Vance v. Dennis, and April 11, 1907, in Vance . Calaveras. 
: Gold Dredging Company, and, in both decicions: held to be properly 
accreditable to such claims. In the case of C. K. McCornick eé al. 
(40 L. D., 498), it was held, after a somewhat elaborate review of 
the decisions of the courts and the Department, that the expenditures 
made upon a drill hole, if placed upon a lode mining claim in good 
faith with a view to prospecting: such claim-or in order to secure 
data upon which further development work might be performed, 
are available toward meeting the statutory provision requiring an 
expenditure of $500 as a basis for patent to such claim. 


. In this case, numerous affidavits were presented by the claimant — 
with a view to showing the purpose of the drill holes sunk on the 


land and their-efficiency as a means of prospecting and developing. 
the ground. Among said affidavits is one by J. C. Jensen, a mining 
superintendent and manager of mines, who had charge of the devel: 
opment: of the claims here involved. Among other things, he avers: 


The work was done in good faith, to the best of our ability and knowledge, | 
| according to the circumstances, in fairness to our stockholders and the mining 
industry. These drill holes were made for the purpose of and do tend to the 
- prospecting and developmént of the seven claims to which they have been 
applied. -The information gained from them and other work that has been done 


and may be done in the future, will assist us and is absolutely necessary in the 


determination. and location of our permanent workings in the future, whether 
shafts or tunnels. ..-.. The expenditure of the $3,520 in driving the two drill | 
holes as placed, has given more information and tended. to the greater develop- | 
ment of .the claims to which they are sought to be applied than would the 
expenditure of $500; required by the statute, on each of the seven’ claims indi- 
vidually, whether in shaft, drill, or drift work. ... One of the chief reasons 
for driving these ‘drill holes was to supplement our knowledge of the geology 
of these claims, and to enable us to more intelligently and more judiciously 


locate our permanent. workings for these seven claims—a matter of first soaper: 


tance in suecessful mining. 


In his return of improvements, the United States Mineral Sur- | 
veyor reports as follows concerning these drill holes: | 


These improvements, in the nature of vertical drill holes made with a Key- 
stone drill, have been sunk for the purpose of pr ospecting the earth for valuable 
minerals. The economic ore bearing members of the district in which these 
claims lie are of limestone which at certain points, principally in the vicinity ; 
of the-producing mines but also a short distance to the east of these claims, 
- outcrop at the surface. ~The limestone is, within the area embraced by these 
claims, covered by a surface flow of rhyolite of undetermined depth and at no 
place so far as known does the limestone appear at the surface. The ore bodies: 
are irregular in their mode of occurrence, being found as replacement deposits : 
in. the limestone and even where the limestone is exposed there is very often 

no > surface indication as to the poston of the. ore bodies, The prospecting of 
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‘heed claims ~ ‘aril holes’ is a cgnsteraties and recognized ‘method of. pros- 
pecting » as is shown. by ‘the policy followed in the great low grade. copper 


deposits of the United States as well as'in-the lead and zinc districts of Mis- 2 


_gouri and elsewhere. The penetr ation of the rhyolite capping in order to deter- © 


mine the position and depth of the limestone below the surface and the possi- | | 


bility of tapping ore bodies represents a sane and economical method of mining 
development within this area. The seven claims which are in the immediate 3 
_ vicinity of these drill holes are " prospected and Hs Improved by reason of this 
development. a | 
It appears that these holes, ache were twenty feet. park were 
sunk at points not exceeding 500 feet from any of the claims to which 
their value is sought to be applied. The Department i is of opinion, 


co upon the showing made, that the reasons stated in the decision in 


C. K. McCornick e# al., supra, permitting drill holes to be accredited 
toa mining claim as individual improvements, applies equally to a 
ease such as this where credit is sought for improvements of that 
character as common to claims situated in close proximity to such 
. improvements as are those here in question. The Commissioner’ s 
decision of March 20, 1911, declining to accept said drill holes as 
‘common: improvements for in benefit of the seven claims to which — 
their value is sought to be applied is, accordingly, reversed and the 
- yalue thereof held: to be. properly accreditable to said claims in satis-. 
faction of the statutory eee as to expenditures for their 


. benefit. . | | | 
A motion to, reinstate the canes accoinpanies the oe In view 


of the foregoing, the entry will be reinstated, in the absence of valid _ 


and subsisting adverse claims to the area embraced therein initiated 
_ since the caneellation of the entry and, if the proceedings be found 
' to be j In other a regular, to patent. | o 


CARRIE RADCLIFFE RENZE. 
Decided L January 29, ie 


INDIAN eo age Res PATeN T—ACT OF Aver 23, 1904. 
In instances where the. Secretary of the Interior may, in the iabevene: of an 


- Indian allottee, permit bim. “to take another allotment,” under authority. a5 


of the act of April 28, 1904, he may cancel ‘the trust patent issued upon the 
- first allotment, without specific authority of Congr ess, notwithstanding 
such allotment may not have been erroneously made and notwithstanding 
there’ may have. been no mistake in. the deseription of the land inserted . 
in the patent. 
RULINQUISHMENT OF ALLOTMENT—SnconD ALLOTMENT. 
| Where the land embraced in an allotment. to an. Indian minor under section | 
4 of the act of February 8, 1887, upon selection ~ made for the benefit of 
the minor, and for which trust patent has issued, is so rough, rocky, and > 
‘hilly as to be practically worthless for any purpose, the Secr erary of the 
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oa Tnierton: under. sdthoris ‘of the act- of ea 23, 1904, may, foot the 


allottee becoming of age, accept a relinguishment of the allotment, ‘cancel | , as 


. the trust. patent, and sane: the allottee to. take’ another allotment for 
_ other land. . - ae - 4 | 


JONES, First Assistant Becta: 


| The Department: has received your. if Comamietionee of Giacal #24 


Land Office] letter of January 7, 1914, transmitting a relinquish- 
_ ment by Mrs. Carrie Radcliffe Renze, formerly Carrie Radcliffe, of 
her allotment No. 135, together with her ppseeo: for a new allot 
ment to cover another tract. , 
October 21, 1891, Sarah Radcliffe applied to have. allotted to hee : 
minor daughter, Cure Radcliffe, a member of the Wintu Tribe- 


; - or Band of Indians, the SW. + of Sin. 22, 'T. 35 N., R. 4 W., Redding 


series, under the provisions of the Fourth section of the act of Feb- | 
ruary 8, 1887 (24 Stat., 388), as amended by the act of February | 


* 5198, i891 (26 Stat., 794). Trust patent was issued to the daughter biG 


_ upon said tract August 7, 1898. 


The reasons assigned by Mrs. -Renze és oer a. new aloument: gs 
are that the land embraced in her present allotment is so very rough, i 


rocky and hilly that she can make no use of it; that it is not even . | 


‘suitable for grazing purposes; that she was only two years of age | 
_ when the land was selected for her by her mother and that since 
-.. growing UP» having examined the same, she considers it is absolutely _ * 
- worthless. . : ae 
Your office pecommant: that the trust patent covering thé tract 
above described; issued in the name of Carrie Radcliffe, be canceled; 
that her application for the NW. 4 of Sec. 10, T. 34 N, R. 4 W,, 
_ Sacramento series, be approved, and that your office be authorized: 
" to issue new trust patent in the name of Carrie Radcliffe Renze for” 
said land under the prov ons of the act, of April. 23, 1904 ue 
_ Stat., 297). 7 
In section Q of the act of October 19,. 1888 5 (25 Stat., 612), ‘the 
Secretary of the Interior is authorized, in his discretion, whenever | 


“he shall consider it to be for the best interests of an Indian to per- 


- mit him to relinquish his patent for cancellation and take other land 
in lieu of that covered by the relinquished patent. . 

It is also provided in the act, of March 3, 1909 (35 Stat., 78 81, 784), | 
that if any Indian has received an allotment embracing lands cage: | 
able for allotment purposes, such allotment may be canceled and — 


other lands allotted to him upon the same terms. and — - 


and With the same restrictions as the original allotment. | 
But these-acts refer to the surrender of allotments made on reser- 


ie - yation lands and do not cover allotments. made to Indians on the. 


: pee domain pour the fourth section of the act of 1887. 
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The act of Je anuary 26, 1895 (28 Stat., 641), aahonee: the Secre- 
tary of the Interior, among other dines, to.cancel conditional or - 
trust patent issued to an Indian by mistake or where it erroneously 
_described the lands intended to be conveyed, . whenever i in his opin- 
ion the same ought to be canceled for error in the 1 issue thereof or for 
the best interests of the Indian.” | 
The act of April 23, 1904 (33 Stat., 297), aaende sag cienoies 
said act of January: 26, 1895. It is comprehensive legislation and 
provides in the body of the act that the Secretary of the Interior may 


rectify and correct mistakes in cases where “a double allotment of © 


land” had been made to an Indian or where there has been. an erro- 
neous description of the land inserted in the patent, and may cancel 
any. patent which may have been so erroneously and wrongfully 
‘issued to an Indian allottee “ whenever in his opinion the same ought _ 

to be canceled for error in the i issue thereof.’ ‘ That act contains the 
following proviso: 


: That no conditional patent that shall have heretofore’ or that. may hereafter 7 7 
_° be executed in favor of any Indian allottee, excepting in cases hereinbefore — 
. authorized, and excepting in cases where the conditional patent és relinquished 


by the patentee or his heirs to take another allotment, shall be BuDiets ta 
cancellation without authority of Congress. 


Jt will be observed from the foregoing the boas of this act speci- 
_ fies two classes of cases only where the Secretary of the Interior may 
correct: a mistake in the issuance of and cancel a patent upon an> 


- . Indian allotment, (1) where the allotment was wrongfully or erro- 


neously made, nd (2) where a mistake has been made in the descrip- ; 

tion of the land inserted in the patent. The language of the proviso 
above quoted would seem to establish a still further class of. cases in 
which the Secretary of the Interior is authorized to act—namely, 
where the patent is relinquished by the patentee or his heirs to take 
another allotment. While the office of a proviso is ordinarily to 
limit something which has gone before and which appears in the. 


body: of the statute, the letter « of the proviso here in question seems to _ 
authorize the conclusion that it refers not only to the two kinds of 


- cages mentioned in the body of the statute but. that it establishes an- 
other and additional kind of case wherein the jurisdiction of the See-_ 
retary of the Interior may be invoked. Many matters of affirmative — 
legislation regarding Indians have from time to time been embodied | 
in provisos. There would seem as much reason for allowing such _ 
cancellation where the allotment was taken on the public domain as. 
where taken in a reservation if for the best interests of the Indian. 
Thus construed the last above-cited act warrants the conclusion that 


in instances where the Secretary may in the interest of the Indian 


allottee permit him to relinquish “to take another allotment,” he 
may cancel the patent without specific authority of Congress not- 
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wachaennding such allotment may not have been erroneously made 


and notwithstanding there may have been no mistake in the descrip-— 
_ tion of the land inserted in the patent. 


As it appears that the relinquishment in question was made for the: | 


| purpose of taking another allotment, and it being for the best inter- 


ests of this Indian to accept the relinquishment, the recommendations 


an of your office herein are affirmed. The relinguishment of Mrs. Carrie 
Radcliffe Renze of her original allotment should be attached to the 
trust patent issued to her. thereon and appropriate record made | 


thereof i in your office. 


: ———_-—] 


SALE OF KIOWA, ‘COMANCHE, APACHE, AND WICHITA. LANDS. 


TeeceroNs. 


DEPARTMENT OF THE Inwrertor; 
Washington, January y 31, 191 a 


The Comissronur or THE GeneraL Lanp OFFIce. 


Sim: The Department has considered your letter of J anuary 20, 


_ 1914, in which it is recommended that paragraph 3 of departmental 
regulations of November 8, 1913 [42 L. D., 604], under the act of 


June 30, 1913 (88 Stat., 77, 92), be revoked. You express the. opinion — 
that, under said paragr ool it would be possible for either a. 


: preference- right claimant or a purchaser at the sale to make default 
and thereafter buy the land at $1.25 per acre. 


Paragraph 3 refers only to lands offered for sale. and i said eon 
as you report that all of the lands scheduled for sale under ‘said 
departmental regulations were sold, the paragraph has no cee ory, 
whatever. 

Under the authority rey in the Department by said act of June 


_ ° 80, 1918, the following additional regulation is adopted to meet the 
2 contingency to which you have directed my attention: _ 


In case of default by a preference-right claimant in the payment | 
of the appraised price or by a purchaser of the purchase price of any | 


- tract of the Kiowa, Comanche, Apache, or Wichita lands scheduled 


for sale under the regulations of November 3, 1918, such tract shall 
thereafter be subject to purchase at private ‘ols for a sum equal to 
the highest bid therefor at the public sale. : 
a cael | , os 
3 A. A. Jonzs, 
First Assistant Secretary. 


i. 83 UM DECISIONS RELATING TO THE PUBLIC LANDS. 


ALLOTMENTS TO INDIANS AND. ESKIMOS IN ALASKA—ACT OF 
; MAY 1%, 1906. 7: 


Conan 


DEPARTMENT .OF THE Ln TERIOR, 
GenreraAt Lanp OFrice, 
Washengton, D. C., January 31, 1914. 


RucIsrers, Rucervans, AND Untrep STATES oe GENERAL, 
Publie Land Service, Alaska. 


(This circular supersedes that of April 29, 1909, 87 L. D., 615.) 
_ Sirs: The act of May 17, 1906 (34 Stat., 197 ie provides: 


That the Secretary of the Interior is hereby died and empowered, inhis 
discretion and under such rules as he may prescribe, to allot not to exceed one 


hundred and sixty acres of nonmineral Jand in the District of Alaska to any In- 


dian or Eskimo of full or mixed blood who resides in and is a native of said 


district, and who. is the head of a family or is twenty-one years of age; and the. 


land so allotted shall be deemed the homestead of the allottee and his heirs in 


perpetuity and shall be inalienable and nontaxable until otherwise provided by 
Congress. Any person qualified for an allotment as aforesaid shall have the - 
preference right to secure by allotment the nonmineral land occupied by him, not | 
exceeding one hundred and sixty acres. 

1. This proceeding will be initiated by a he applisation to ite 
register and receiver, signed by the applicant and describing the 
approximate location: and extent of the tract applied for. If the » 
signature is by. mark, the same must be witnessed by two persons. | 

2. The applicant must also file his or her affidavit of his qualifica- 
tion under the. statute, and if claiming under the preference-right. 
clause, the date of the beginning of his pecapancy: must be given and 
| its continuous nature stated. : 

8. This must be corroborated by a: an affidavit of two see. ete 
may be Indians or Eskimos. A nonmineral affidavit must. also be 
filed by the applicant, sworn to only on. eee knowledge and not: 
on oa ee and. belief. 

. The affidavits may be sworn to before any officer authorized to 
eta. oaths and having a seal. If the application is made by a 
woman, she must state in her affidavit whether she is single or. married, 
and if married must show what constitutes her the head of a family, 
as it is only in exceptional cases that a married woman is entitled to 
an allotment under this act. : 

5. The register and. receiver will ate applications for allot- 
ments made under this act, in accordance with the circular of June: 
10, 1908 (387 L. D., 46), and. retain them in their files. All such appli- 
cations should be noted on the schedules forwarded at the end of the 
. month, as required by said circular, noting in the “ Remarks’ ” col- 

umn 1 the date of transmittal. te a 
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6. You wil assist the nplicants in» any ens manner, a) as 

the act makes no provision for any fees one oe will make no 
- charge in any of these cases. | 
_ % In order to administer the - provisions of said act and. of previous a 3 
regulations thereunder with due regard to efficiency and precision of | 

land boundaries, and with a view to the more complete observance of 
the rights guaranteed to Alaskan natives by the same, it is now 


further required that allotments taken by natives ‘shall be subject to ~ | 


the same requirements as to methods of survey, cardinal courses, and 
permanent marking of boundaries as tracts 3 surveyed under other — 
United States laws in Alaska, a 

8. The filing of an allotment claim, with the papers erence 4 in 
— sections 2 and 8 above, confers a right of settlement and occupation, 
subject to correction of boundary found necessary by reason of 
incomplete or erroneous original description allowed under section 1. 
This refers to claims already initiated, as well as those filed under 
this circular. But allotments can not be secured on tracts found to. 
be reserved by the United States as shore tracts, under act of March 
8, 1908 (32 Stat., 1028). As the act seems to.intend that allotments 
He be taken. for unsurveyed lands, as accurate a description,as 
_ possible by metes and bounds and natural objects of the land applied | 

for will be required in the application. | 

9. The act of May 17, 1906, authorized and empowered the Secre- 
tary of the Interior “to “allot not to exceed 160 acres, under such 


rules as he may prescribe.” An indispensable feature. of every 


allotment is the definite boundary and record thereof. In the United 


States, allotments to Indians have been surveyed at the cost of the * 


Government ; and those authorized for Alaska apoe subject to the 
same condition: | wea | | 
10. The register. and receiver shall ee to.the surveyor gener al 


ag copy of the original application and affidavit of the allottee, certified. 
as such, which shall be deemed also an‘application for survey of the 


claim, and shall receive his consideration and action; and if found by 


him to justify such action he will notify the supervisor of auvey 


for his district of the necessity for a survey thereof. 


ote: Such surveys may be made by: authorized surveyors. under. 
salary, designated by the surveyor general or supervisor. Theerrors. . 


- of a preliminary survey or description will be corrected in the final 
- one, and before executing the latter the surveyor shall satisfy himself 
as to the good faith and qualifications of the allottee at that time, — 


-- to hold the same, and shall report thereon in his returns; and i? 


the native be found no Jonger entitled under said law, the surveyor | 

- general will notify the register and receiver, who will then require the — 

— allottee to show cause within 60 days why” the allotment should not 
be canceled a the ene _ } | 
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12, The returns of Aigtnens SUIVeYS - ail be cranemitted to. ihe. 
General Land Office for consideration before final approval, together 
with a copy of the original application for allotment. 

13. The applications, when found correct in form, without valid 
adverse claims, and completed. by proper survey, will be listed on a 
schedule which. will be submitted to the department for approval; 
and thereafter, as no provision is made for issuing patents, the same 
_ will-be kept on file in this office; and a certificate of the approval of 
- the allotment will be issued by this office and transmitted to the 

register and receiver for immediate delivery to the allotte. | 

14, Hereafter the register and receiver will require each person .. 
applying to enter or in any manner acquire title to any lands in your © 

district, under any law of the United States, and each person who 
applies for the right to cut timber, to file a corroborated affidavit to 
“the fact that none of the lands covered by his application are 


-. embraced in any pending application for an allotment under this act, 


or in any pending allotment, and that no part of such lands is in the 
- bona-fide’ legal possession of or is eee by any Indian or native 
except. the applicant. : . 
_. Appropriate forms for the use ae the applicants under sia act 
have been prepared and are herewith transmitted. 

Very Penn oe 

: oe | Cuay TALLMAN, 

Commissioner. — 
deaiaaael: J anuary 31, 1914. | 

Anprieus A. JONES, 
First Assistant Secretary. 


HARRY LIPPMAN. 
Instructions, eon 31, 1914. 


ABANDONED MILITARY RESERVATION—PUBLIC SaLz—ALIEN. | 
Persons who. have declared their intention to become citizens of the United 
- States may purchase public lands offered at public sale in all cases where 
the right of purchase is not limited by statute to native-born or naturalized 
citizens. 


Jo ons, First Assistant SeehetTE | 

I herewith return, without my approval, the letter prepared ; in your . 
| [Commissioner of General Land Office] bureau, directed to the reg- 
_ ister and receiver at: Los Angeles, California, waiving the require- — 
_ ment of a showing of naturalization in the matter of the application 
ef Harry Lippman, 019856, for lot 8, Sec. 19,T. 10 N, R45, 
S. B. M. It appears that Lippman, - alien who has declared his | 
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intention to. becowie a cians was ihe highest bidder for said tract — 


at the public sale thereof, on August 15, 1918, oS the prowens - 


_ of the act. of July 5, 1884 (23 Stat., 103). 
No: reason is. suggested for the: action proposed. that would not | 
apply, with equal force, to the purchaser at any public sale. The 
_ requirement that a purchaser, under the act of July 5, 1884, supra, 
be a native born or naturalized citizen is in harmony with the regu- 
lations of December 18, 1912 (41 L. D. pa eoverune the sale of | 
isolated tracts. _ 
In the case of Andrew Rafshol (38 L. D. , 84),. the Department, | 


_ after calling attention to the fact that one who has declared. his in- 


tention to become a citizen may purchase public land under the 
mining, timber and stone, and homestead laws, held that’ public policy 
did not require a greater restriction. with reference to the sale of. 
isolated tracts. Pursuant to the directions of the Rafshol decision, 
the regulations governing the sales of isolated tracts were amended _ 
(88 L. D., 255, 256) and the amendment was carried into the regu- © 
lations of Je 6 and 7, 1910 (39 L. D., 10, 18), and of January 19, | 
1912 (40 L. D., 363, 369); but the regulations of: December 18, 1919 
(41. D: | 443), ‘permitted the purchase of an aoa tract. only by . 
citizens of the United States. — 

The Department i is of the opinion that ne rule Ree in the ° 
 Rafshol case was a proper,one and that it should be applied to all 
purchases at publie sale where the right to purchase is not limited by 
the statute to native born or naturalized citizens. You are, there- 
fore, directed to prepare. and submit, for departmental approval, 
| regulations 1 in harmony with this nae and to so adjudicate all pend- 
ing cases. 

_ ABSALOM A. LUSK, | 
Teese January . 17, 1914. 

KINKAID FloMESTEAD—SECOND OR ADDITIONAL Enrry—Act OF Avaust 2A, 1912.” 

Where one who had made entry under the Kinkaid Act and received patent 
_. thereon wag permitted, prior to August 24, 1912, to make another entry. 

~ under that act for an amount of land which added to the area embraced 

_ in his first entry aggregated 640 acres, such second or additional entry, 


-althongh not authorized by saad ay the time ee was validated by the | 
4 act of August 24, 1912. | 


— Jonns, First asain Secretary: 
-.. Absalom A. Lusk has appealed from dicinon of March ‘ 12, 1918, 
| by the Commissioner of the General Land Office, holding for adacel: 
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lation his homestead entry made August 28,1911, for the W. 4 SE. 4,. 
SW. 4, W.4 NE. 4, E. 4 NW. 4, Sec. 32, T. 18 N., R. 33 W., 6th P.M, 
North Platte, Nebraska: land district, ageregating: 400 acres, 

. Said entry was made under the ace of April 28, 1904 (33. Stat., 
7 547), commonly known as the Kinkaid Act. Lusk had made fier a 
entry under that act for the E. 4 1 NE. 4, and the SE. 4, Sec. 26, T. 12 — 
N., R. 31 W., containing 240 acres, which was patented April 5, 1911, 

Tt appears that after making the additional: entry first above 
Reached the entryman wrote a letter to the Commissioner of the 
General Land Office, asking whether his first entry was ‘a bar to the 
making of the addidonal entry, and he was advised by Commis- - 
- sioner’s letter of November 25, 1911, that the ‘said prior entry did 
not disqualify him from making entry under section. 3 of the Kin- | 
 kaid Act. — 

In the decision poealed ot. the Gian held that the 
advice thus given the entryman was erroneous, and that, inasmuch 
as Lusk, had made one.entry under the Kinkaid Act, the additional 
entry under section 8 of the same act was erroneously allowed. The 
Commissioner’s view is correct as to the law which he considered, 
‘but under date of eau 24, 1912 af Stat., ae the ‘following 
| legislation was enacted: : 


That the qualifications of a former homestead entryman ue has Haretotens 
been permitted to make an additional or another entry under the. act entitled 


_. “An act to amend the homestead laws as to certain unappropriated and un- 


‘reserved public lands in Nebraska, ” approved April twenty-eighth, nineteen 
hundred. and four, shall be determined by the qualifications, except as to citi- 
zenship, possessed on the date of his first entry in all cases where the rights 
of third persons shall not have inter vened and the additional or second entry 
has not been canceled. . | 


This legislation was not adverted ‘to by the Commissioner i in his | 
decision, and it is. therefore assumed that it was not considered. © 
- Said ae passed: at the suggestion of this Department with the _ 
object. of validating homestead entries which had been allowed by 
the land officials through erroneous construction of the Kinkaid Act. 
-with reference to the qualifications of entrymen. This case appears’. 
- to be within the letter of the curative act, but even if, through refined — 
reasoning, it were difficult to construe the law so as to validate this | 


_ entry, it would still appear that inasmuch as said act is remedial in. — 


character and should, therefore, be liberally construed, such liberal 
interpretation would as the application of this law in the present 
ease, so as to. validate the entry. The decision appealed from is 
aes as reversed. . 7 
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OSCAR A. OLSON. 
Decided February 7, 1914. 


; RupayMuNT—CoMMUTATION ‘PROOF Rieseormp—Rarinquisnment.- 
‘Where commutation proof is rejected for insufficient showing of reaiderice- 
and cultivation, and the entry held intact subject to future’ compliance 
with law, and the entryman thereupon relinquishes the entry. and applies 
for repayment, YTepayment may be allowed under the act of March 26, 
1908, in the. absence of fraud or attempted fraud | in connection with the 
rejected proof. xy 3 
Jonus, /irst Assistant ee ee : | 
Oscar A. Olson has. appealed from be of Ja anuary 6, 1913, i 
the Commissioner of the General Land Office, rejecting ite applica- 
tion for repayment of pee Deer pao in commutation of his — 
homestead entry for the SW. 4 SE. 4, SE. 4 SW. '4,.Sec. 6, and NE. © 
4. NW. 4, lot 1, Sec. Go. 161 N, R. 101 W., Williston, North Dakota, | 


7 Jand district. ‘: 
-. The entry was swiade eal 23, 1908, rel commutation Brook was. 


i submitted November 11, 1909, and ahi certificate issued thereon. | 
Adverse report was made on the entry by a special agent and a’ ~ 
hearing was directed, upon the charges that entryman did-not reside — 


upon, the land ponuaouals for the time required to make commuta- ~ 


tion proof and that he had not made permanent PDE vemen: on: 
the land nor cultivated the same. = : 
- Hearing was accordingly had and the local officers held that it had - 


been ‘dhown that the claimant had not resided upon the land 14 


months continuously prior to proof and had not cultivated the land 
as required by law, and they recommended that. the commutation — 
_ proof be rejected and the final certificate canceled, but owing to the 
_ fact that no fraud had been charged or proven, they recommended . 
that the original entry be left intact, subject to future, compliance 
with law. The entryman thereupon filed relinquishment of his 
entry, together with application for repayment. .He states, in sup- 
port of his appeal, that, although he had been given opportunity to _ 
return to the land and make new proof, he found it postal’ to do- 
so, owing to sickness and bad luck. , | 
The Commissioner held that. inasinuch’ as entry had not been can- 
celed for conflict, or erroneously allowed, the application for repay- — 
ment did not come within the provisions of section 2 of the act of 


| June 16, 1880. (21 Stat., 287 ys and he accordingly rejected the appli- 


cation. a 
‘The act of March 26, 1908 (38 Stat. , 48), provides: for sep aa 
where the applicant jas not been pulley of any fraud or attempted 
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| bevial In the case of capa E. ‘Scully (38 L. D., ee was 


‘held. (syllabus) : 


Where the proof submitted on a ‘timber and stone claim is challenged by the 


: land department and the claimant notified that unless he applies for a hearing 
his claim will be rejected, and to avoid the expense of a hearing he relinquishes _ 
the claim and applies for return of the ‘purchase money, repayment may be . 


: allowed under section 1 of the act of March 26, 1908, in the absence of fraud 


or bad faith, the action of the Jand department amounting to a ‘rejection of 


the proof within the meaning of that section. 


It is observed that the special agent i in reporting on this case stated | 


that, from investigation, he had.found that while the improvements, 
cultivation and residence were insufficient for the proof submitted, 


yet no bad faith or intention to defraud appeared and that in his © - 
opinion the claimant should be allowed further time in which to 


_Inake compliance with the law, subject to new proof. 


The testimony taken at the beating: shows that claimant was absent | 
- to some extent from his land, but it is believed that the evidence | 
justified the finding of the ieee officers, and the report of the special | 


agent, to the effect that there was no fraud or attempted fraud in 


| __ connection with the proof. Upon this record it-is a close question 
whether claimant had not earned title to the land, and it is believed _ 
that there was in the proof insufficient departure for the facts upon 


which to predicate a charge of fraud. In fact, no fraud was charged. 


_ In the case of Otto Westfall (89 L. D., 152), it was held (syllabus) : 
Where the cash certificate issued upon commutation proof is canceled and. 
“the proof rejected, on the ground that the entryman had not sufficiently com- . 


plied with law to entitle him to commute, and the entry is permitted to remain 
intact subject to future compliance with law, the entryman is not entitled to 


- repayment of the commutation purchase money paid upon his entry and the - 
only relief to which he is lawfully entitled is that, upon subsequently showing ~ 


proper compliance with Jaw, he may have the money paid in connection with 
his first application to commute credited upon a second such application. — 


That decision was based upon the ¢ case of veut Polzin (8 L. D., 


84.), which held: 


~ Repayment, with the right. to thereafter submit the ordinary homestead proof, 


cannot be accorded to a homesteader who has made commutation proof, which 
is found insufficient; put he may submit new commutation proof within the 


life of the original entry. 


In the latter case, the proof was rejected by the Gannaeionat ater 


it. had been accepted by the local officers. The rejection was based 


upon the fact that the proof was not made on the day advertised for 
the making of proof. Under that view, the proof and final cash 
certificate, in that case, were erroneously accepted and allowed, and. 
repayment should have been allowed under the act of June 16, 1880 — 
(21 Stat., 287). So that even under the law then in force the de- 
~ cision in ‘Polzin’ s case was error. The later decision in the case of _ 
Westfall erred in applying and aes the decision in the Polzin — 
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case ‘and also i in not applying the later act of March 26, 1908, supra, 
which authorizes repayment where proof has been rej fected and where 
no fraud or attempted fraud appears in connection with the making 
of such rejected. proof. The instructions issued under said act by 
_ the Commissioner and approved by the Department April. 29, 1908 


| (86 L. D., 388, 390), advised the local officers, in part, as follows: 


In cases. where the commutation homestead. proof upon which you nage | 
issued certificate and receipt has been rejected . by this office, the certificate 
_ canceled, and the original entry allowed to stand subject to future compliance — 
with the law, you will not, when second commutation proof is accepted, require 
:) second payment of purchase money, unless the prior payment has been repaid. 


The decisions 1 in the cases of Polzin. and. Westfall are hereby over- 


ruled. | 
Repsyaaeht of the purchase money in this case will a allowed. 
The decision appealed from 1s accordingly reversed. 


_ GREGORIE FRAZEE. 
- Decided February 7 ; 19th, 


) 


INDIAN HomrstiaD—RESTRICTED ‘TRUST PATENT. 


The act of July 4, 1884, extended the period of limitation on alienation under — 


a trust patent issued upon an Indian homestead from five years, as fixed 
by the act of March 8, 1875, to twenty-five years; and an entryman under 
the act of 1875 who had. not fully complied with all the requirements essen- 
tial to. perfecting his title under that act prior to the passage of the act of 
1884, may complete his entry and receive patent | under the provisions of 
the later act. : | 
JONES, First Assistant Seer etary: = 
You [Commissioner of Indian Affairs] -have requested an. opinion 
in the case of Gregorie Frazee, involving his homestead entry for the — 
SW. + NE. 4, SE. 4 NW. 4, NE. 4 SW. ¢ and lot 8, » Bec. 18, T.-26 ‘N, 
R. 44 E., W.M., in “Washington. | : 
Your paguest is based upon.a letter of May 5, 1913, — the Super- 
intendent of the Coeur d’Alene Indian School transmitting abstract 
of title showing that by warranty. deeds, dated December 14, 1911, 
the land described was conveyed to one J. B. Vallee, who, in turn, 
_ by deed of same date conveyed the land to one Henry W. Collins. 
The Superintendent claims that these deeds are in violation of Sec. 
5 of the act of June 25, 1910 (36 Stat., 855). 7 
_ The application of F razee for the land described was filed March 
6, 1883, under the act of March 3, 1875 (18 Stat., 402, 420), which 
< scans the benefits of the homestead law of May 20, 1862 (12 Stat., - 
392), to every Indian born in the United States ae is the head. of 
a family or who has arrived at the age of twenty-one years and who - 


~ 
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has abandoned or may thereafter abenaen his tribal relations, with 


the Proviso : 


"That the title to. lands: acquired by any. Indian by virtue hereof shall nee be 


subject to alienation or incimbrance, either by voluntary conveyance or the ao 


judgment, decree, or order of any court, and shall be and remain matonalle 
for a period of five years from the date of the patent issued therefor. 

Final proof was made by Frazee May 31, 1890. The final receipt 
was indorsed “Act of July 4, 1884. ‘Indian homestead. No fees or 
commissions,” indicating that although entry was originally made 


under the act of March 38, 1875, proof was submitted under the act 


of July 4, 1884 (23 Stat., 6, 96), passed in the meantime and which 


_ provided: that Indians (henson. (heres tier located on ‘public lands 


might avail themselves of the provisions of the homestead laws as 
fully and to the same extent as might be done by citizens of the 
United States and no fees or commissions were to be chargeable on 


~ account of entries or proofs thereunder. It was further provided : 


All patents. therefor shall be. of the’ legal effect, and declare that the United | 
States does and will hold the land thus entered for the period of twenty-five » 


years, in. trust for the sole use and benefit of the Indian by whom such entry 


~ ghall have been made, or, in case of his decease, of his widow and heirs accord- . 
ing to the laws of the State or Territory where such land is located, and that 
at the. expiration of said period, the United States will convey.the same by 


patent to said Indian or his widow and heirs aforesaid,~in fee, discharged of , 
said trust and free of all charge or incumbrance whatsoever. | 

On December 11, 1891, patent was issued to Frazee, not in accord- 
ance- with the foregoing provision of the act of 1884, but under the 


act of Ja anuary 18, 1881 (21 Stat., 315), relating to the ‘Winnebago 
: Indians 1 in Wisconsin, The patent contained the following provision: 


This paient is issued upon the express condition that the title her eby con- 
veyed Shall not be subject to alienation or incumbrance, either by voluntary = 
conveyance, or by judgment, decree or order of any court, or subject to. taxa- 
tion of any character, but shall remain inalienable and not subject .to taxation. 
for the. period of twenty years from. the date hereot as provided by act of 
Congress approved January 18, 1881. 


This clause i in the patent issued to, irises, a Cour d’Alene Indian, 
embodying as it does a provision of the special act of January 18, 
1881, which applied only to the Winnebago Indians in Wisconsin, | 


was void. (United States uv. Saunders, 96. Fed. Rep.,. 268.) 


Tt was: ssheld i in 1888 by the Attorney-General (19 Op. Atty. Gen... 


161)— 


that the act of. 1884 was intended to be supplemental to rr somewhat in aoa: 


fication of. the act of 1875, and that its provisions apply to all entries made 


- under the act of 1875 for which patents had not issued at. ihe. time the. act OD) 5 a8 
1884 went into effect. o3 


The case of Frazee V. nase County. (69 Pac: Rep., 7 779), in- - 
volved an action by Gregorie Frazee and wife against the County of 
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Spokane to remove a nea cosines his. homestead created by a levy 
_ of taxes and issuance of certificates. of siti d thereon. The 
court held: ao # 4 


The complaint aneces: inate ne respondents entered: the land. in 1883, which | 
was prior to the passage of the law of 1884. The act of March 8, 1875. (18 
“Stat, 420), extended the privileges. of the homestead laws to Indians who had’ 
~ abandoned, their tribal relations, and placed a five-year limitation upon aliena- 
tion thereunder. It is insisted: that respondents’ title is subject to the pro- 
visions of that law, and that the limitation upon alienation has, in any event, 
expired since the patent was issued in 1891. The statute of 1884 was a con- 
tinuation. of the homestead .privilege with _ an enlargement of the time of 
restriction upon alienation from five: to twenty-five years. Respondents had 


no title when the law of 1884 was passed. ‘They were simply occupants of the | | 


land. We see no reason why they might not avail themselves of the provisions 
of the law of 1884, if they chose to do so; and the complaint alleges that that 
is what they did, which the demurrer must be held to admit. It is alleged 
’ that their proof was made in 1890, and their residence upon the land after the - 

act of 1884, therefore, . covered the necessary time for their title to ripen under 
the homestead law. : 


The court. accordingly ee the opinion that the oaiaae of 
Frazee and wife “ shows them to hold these lands under the law of © 
1884 and that they are ee to the lS Gah eer restriction | 
against alienation. => : 

The plaintiffs in the case of or v. Piper (98 Pac. Rep., 760), 

on appeal of Piper, are the same parties who were plaintiffs in 

Frazee v. Spokane County and the same land was involved. The 
~ action in the later case was brought to recover possession of the land 
embraced in Frazee’s homestead. The court said: | 

- Upon the merits, the controlling questions presented by the appellant’s fur- 
ther: assignments of error are: (1) Under what act should the patent have © 
been issued, and what conditions should it. have contained ? -....s By the 


pleadings both appellants and ‘respondents contend that the patent actually » 
issued was improperly issued, as it contained conditions provided for in the. 


_ act.of 1881 pertaining to the “Winnebago Indians of Wisconsin. This court, - 
in Frazee v. Spokane County, supra, held that the patent should have. been. 
issued under the act of July 4, 1884, and we now adhere to that holding, which — 


sustains respondents’ present contention. The appellant, however, now insists | 
that the final proof was made under the act of 1875, that the patent should | 
7 have only contained a restriction of. five years on the right of alienation, and 
that, said period having expired prior to the execution of the written contract 
of sale under which he claims, such contract. should be specifically enforced in- 
this action. When Gregorie Frazee filed upon the land in 1888, the act of 
1875 was in effect; but, before he made or was entitled to make final proof, — 


the act of July A, 1884, ‘became a law, and the question now before us is whether | | 


his patent. should. have been issued under the terms of the former act of 1875 
or the later act of 1884. We think the trial court, following Frazee v.. Spokane 
| County, correctly | held: that the latter act applied: Had Gregorie Frazee’s 
right to the homestead been perfected under the act of 1875, and had he been 
- entitled to make final proof under that act. before the act of 1884 was ‘passed, 
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a different condition would. be recounted, and the five years’ paricion on his 
‘right of. alienation for which the act of 1875 provided’ would not have been 
| extended by the act of 1884. His right of homestead, however, was not, per- 
fected, nor was he entitled to make final proof for several years after the act 
of 1884 took effect. This being true, we conclude that his patent when issued 
should have contained the restriction on alienation for 25 years, as provided 
in the later act of 1884, that: he ace. tool the land Soler to such restric- 
tion. 

The case of United States v. Hooter 195 Fed. Rep., 790, involved _ 
the homestead entry of Henry Taylor, a Sioux Indian, made October 
7, 1878, under the act of March 8, 1875. He submitted final proof 
Decaniber: 11, 1884, and patent issued to him June 6, 1890, under the - 
‘provisions of the act of J anuary 18, 1881, which related exclusively 
to the Winnebago Indians in Wisconsin. ‘Another patent was issued 
to Taylor June 10, 1909, in lieu of that issued in 1890, under the act 
of July 4, 1884, fixing the period of nonalienation at twenty-five _ 
years as Herein provided. Suit was brought in. said case for the 
purpose of removing clouds on Taylor’s title to the land arising from 
an agreement or contract for the sale thereof entered into in 1908 by 
Taylor and his wife and also from the issuance of a deed by the 
county treasurer. The defendant contended that Taylor, having per- 
fected his five years’ residence upon his homestead, was entitled to 
his patent in June, 1884; that the act of 1884 was not passed until. 
in July following and, etic. that his patent, although proof — 
was not made until December, 1884, should have been issued under. 
the provisions of the act of 187 5 with a five-year limitation on aliena- 
tion, because his right to make final proof had accrued before the 
passage of the act of 1884, and that the act of 1884 should not be 
construed as amending the act of 1875. The court. held, referring to 
the acts of 1875 and 1884: A 


These two statutes must be construed together, and . 4he iene therein 
employed must be given its ordinary meaning, in the light of the then existing 
conditions prompting the legislation. It is my judgment that the law of July | 
4, 1884, amended section 15 of the law of March 8, 1875, extending the period. 
of limitation of alienation from five years. to- twenty-five years. 

Under the facia as they are disclosed in. thig record, it is my , Judement that 
Taylor had not fully complied with all the requirements essential to the per- 
fecting of this title. He had not made his final. proof in accordance with the 
laws, rules and regulations made pursuant to statute and had not received 
his receipt :and final certificate. At the time of the passage of the act of July 
4, 1884, he was a resident upon this public land of the United States, having 
filed under the provisions of the act of 1875, was within the class of Indians 
referred to in the act of 1884, and by the plain provisions of that act was pro- 
tected in the use and occupancy of the land, without the power of alienating . 
it for twenty-five years, pursuant to the plan that was being developed by the 
Government of the United States for the protection of these dependent people, | 

. * ¥ _ x * ¥ 
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. While not sicbeseaiiy gonioning: upon this court, it is evident: upon the . face 
. of this record that the officers of the United States whose duty it was to admin- 
ister these laws of the, United States by the issuance of the patent ‘of. June 10, 
1909, admitted the error in the. provisions of the patent issued to Taylor June | 

6, 1890, and by the issuance of the last patent construed the act of 1884-as an 
amendment to the act of 1875 affecting the rights and inter est of this Indian, © 


‘Henry Taylor, and that, under. the facts and circumstances presented to them _. | 


and presented here now,.it was and is the duty of the United States to hold . 
the title to. ‘the premises in question for this. Indian, Taylor, and: his heirs. 


under the provisions of the law of 1884 for PAW eahy-aNe veers from. the: date of 


_ the issuance. of said patent. 


An appeal was taken in Taylor’ S case and some eit ae on 
the part of your office as to the correctness of the court decisions in 
the Gregorie Frazee case by reason of the fact that the decree of 
_ the court in Taylor’s case (United States v. Hemmer, 195 Fed. Rep., 
790), was reversed on appeal i in Hemmer v. United States (204 Fed. 
Rep., 898). It was held in the latter case that the act of 1884 did 


Not repeal, amend or modify any of the provisions of the act of 1875. 


In discussing the matter, the court stated among other things: 


‘Did the act of July 4, 1884, which was not passed until after Taylor. had 
completely earned the title to his homestead, subject to the restriction of only 
five years upon its alienation imposed by the act of 187 5, SO amend that act aS 

to extend that restriction to twenty-five years? 

‘The United States offered this land to Taylor by the act of 1875, ined fous 
all restrictions upon alienation after five years from. the date of his patent, on — 
‘the sole condition that he would reside upon and cultivate it and endure the 
toils and privations. of frontier life for. five years. That offer he accepted. in. 
the only way in which it could be. accepted, by five ‘years: of actual residence, 
occupation and cultivation of the land. He proved his compliance . with the 
offer to the satisfaction. of the Government, paid the prescribed ‘fees for’ his 
final entry, and obtained his final receipt therefor under the act of. 1875 and | 
the purchasers from him have bought his land and paid. for it in reliance upon 
this act of Congress and these facts. These purchasers, the grantees under =. 
‘Taylor, stand in his shoes. They have every legal right and every, equitable . 
right and title which he held, 


‘Referring to the case of Frazee v. Spokane County and Frazee Co 
Piper, supra, the court said: : 


“He (Frazee) had first entered and occupied it in 1883 and had resided: upon 
and cultivated it from: that ‘time until May- ol, 1890, when he made ‘his final — 
proof under the act of 1884, and he subsequently took his title under that act. 
The court held that inasmuch as he had resided upon and cultivated his land 
_ for five yeais after the passage of the act of 1884 before he made hig final 
_ proof, and as he had taken his. title under that act, his land was subject: to 
the restriction for twenty-five years specified therein, but that “ had Gregorie. 
Frazee’s right to the homestead been perfected under the act of 1875, and had — 
be been entitled to make final proof under that act before the act of. 1884 was 
passed ” (as Taylor was), ‘‘a different condition would be presented and the 
five years’ restriction on his right of alienation for which the act of 1875 pro- | 
vided, would not have been extended by the act of 1884, ” 7 
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In United States v. Saunders (96 Fed, 268, 270), cited by 1 the court Ribesk 
nontribal Indian entered in. 1878, occupied and cultivated his homestead for 
the full five years under the act of 1875, and made his final proof before the 
act of 1884 was passed, and the court held that the act of 1884 imposed no 
further restriction upon his power of alienation. There is nothing in. these 
cases favorable to an affirmative answer to the question at issue, and the deci- 
sion in United States v. Saunders is a clear adjudication that it should. be 
answered in the negative, for when Taylor had completely earned his land and 
_ had secured his final receipt for it under the act of 1875, his equitable title to it 
_ was perfected and could not be subsequently modified by any action of the 

officers. of the pene Deperanent ee | 

* , * =a % * 

. tt may Be ‘conceded that . .. if the Nomentedacne under the ee of 1875 had 
availed themselves of the act of 1884, the restrictions upon. their homesteads 
would. have been extended to twenty-five years. But Taylor never availed him- 
self of the provisions of the act of 1884. He made his final proof, paid for his 
land, and took his final receipt under the act of 1875. : eo, . | 


It will be observed that there is no declaration in Hemmer’ Vs 
United States that the conclusion of the court in the two cases of 
Gregorie Frazee were wrong. On the contrary, regardless of the 
court’s ruling that the act of 1884 did not amend or repeal the act of 
1875, the statements made by the court in Hemmer v. United States 
Lave the reasonable implication that if the facts of Taylor’s case, as 
found by it, had been the same as those in Frazee’s case, a conclusion — 
similar to that in the latter case would have been reached. It is — 


deduced from: such statements that the decisions of the court turn ° 


primarily upon the difference in the finding of facts by it and the 
lower court; that the court below was wrong in finding that Taylor 
had not fully complied with all the requirements essential to the per- 
fecting of his title under the act of 1875 prior to the passage of the 
act of 1884. But no such deductions are warranted from the state- 
ments of the court with respect to the decisions | in HEBZ0e: s case. | 
‘Your office states: . | 7 
Should the Department hold that the entry in question is to be construed as 
ome under the act of 1884, which calls for a twenty-five year restricted trust 
‘patent, appropriate recommendations will be submitted with a view to setting 


_ aside the conveyance to Henry W. Collins and the issuance of a proper patent 
to said Indian under the act of 1884, the trust per iod not expiring until 1916. 


You are advised that the Department finds nothing in the case of 
Hemmer v. United States, 204 Fed. Rep., 898, that should be re- 
garded as necessarily impugning the correctness of the conclusion . 
reached by the courts in Frazee 7. Spokane County, 6 69 Pac. — wy fl 9s 
and Frazee v. Piper, 98 Pac. ae . 160. , | 
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"TM OW-TAW. 16. | 
Decided February 7, 191, 
re ALLOTMENT—TRUST Paren't—SURRERDER. AND REISSUANOR, 


| ‘There is no provision of law authorizing the Secretary of the Interior to 
 aecept. the surrender for cancellation of an Indian trust patent issued 


- under the, act of March 8, 1885, and to issue in lieu thereof two trust: : 


- patents, one to the allottee for part of the land and the other x0, his wife | 
tor the remainder. } ) , 


| Je onus, First Assistant Seoretary: : 

June 26, 1913, Im-ow-tan-ic, Walla Walla siete: No. 152, relin- 
- quished his allotment for lots 9, 10, 15 and 16, Sec. 18, T. 3 N., R. 

35 E., W. M., Umatilla Recsiion: Oregon, with request that a nore 
tion eves be allotted to his former wife, Sheilya or Talleshaspum. 

November 3, 1913, your [Commissioner of Indian Affairs] office 
| recommended that allottee’s trust patent be canceled and ee 

patents of like form and legal effect be issued as follows: | 
No. 152, Im-ow-tan-ic, lots 9 and 10, Sec. 18, T. 8 N., BR. 85 E., Oregon, | 
containing. 83. 66 acres. 


No. 152-a, Sheilya (Talleshaspum), lots: 15 and 16, See, 18, a 3N.,, R, 35 B, 
_ Oregon, containing 83.48 acres, i 


November 28, 1913, the ree oe the cme rec- 


| a ommendation and referred the matter to the General Land Office for 


| appropriate action. i 
December 10, 1913, the Ceniaieean: of the Ganeesl Land Office 


returned the case to ie Department, stating that no provision for © 


issuing trust patent to the wife is contained in the act under which > 
Im-ow-tan-ic was allotted, and asking for further instructions. The 
attention of the Department was at the same time called to a similar 
case where the Department directed issuance of trust patent to the 
wife. Such action in that case, however, was in addition to ap- 
- proval of a formal deed of conveyance from the husband to the wife. 
-- No deed has Heer executed ey Im-ow-tan-ic j in favor of his former 
wife. | 
The case was sgereet oA — to your office for further considera- 
tion. It has now been returned to the Department with your letter 
of January 21, 1914, in which, after citing cases regarded as prece- 
dents, some of nich: are distinguishable from this one, the former 
recommendation of your office is adhered to. - | 
The allotment of Im-ow-tan-ic’ was made under the provisions of 
the act of March 3, 1885 (23 Stat., 840). The persons entitled to 
allotment under hid act are heads ‘of families, single persons over 
3 the age of eighteen eo orphan children under ost years, of | 
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age, and children under eighteen years of age not otherwise pro- 
vided for. The name of Sheilya, former wife of Im-ow-tan-ic, ap- 
pears on a schedule of allotments to Indians of the Walla Walla 
tribe on the Umatilla Reservation, but she was not allotted for the 
reason that said act of March 8, 1885, only provides for allotments, in 
case of married persons, to heads: of families. There are several 


acts which authorize the Secretary of the Interior to, cancel trust. 7 


patents issued to Indians, but his power under said acts is limited © 
_ to certain classes specifically named therein. The case of an Indian 
who surrenders his trust patent for cancellation for the purpose of | 


having a portion of the land covered thereby allotted to his wife, 


does not come within any of the classes enumerated in said acts, _ 

- Likewise the power to issue trust patents is limited to those Indians 
ne by law are entitled to receive allotments and have been given 
specific tracts of land. There is no. general authority for. allotting 
lands to. individual Indians or for the issuance of patents to them. 
The act under which Tn-ow- tan-ic was allotted and received his trust 

patent provides: ; 7 

The President ial cause patents to issue to all persons to whom sictuenks 
of lands shall be made under the provisions of this act, which shall. be of the | 
legal effect, and declare that the United States does and will hold the land thus 


allotted for the period of twenty-five years, in trust for the sole use and benefit 
of the Indian to whom such allotment shall have been made, or in case of his 


decease, of his heirs according to the laws of the State of Oregon, and that at 


the expiration of said period the United States will convey the same by patent 
to said Indian, or his heirs as aforesaid, in fee, aiacharace of said trust and 
free of all charge or incumbrance. whatsoever. oi 


‘Under the terms of the trust patent issued to eee -ic, the 
land embraced in his allotment was to be held in trust for his sole 
use and benefit. There is no law.which specifically authorizes him to 
relinquish. any portion of his lands in order that it may be allotted to. 
his wife. The only provision authorizing an Indian to relinquish 
his allotment for the purpose of having all or any part thereof 
allotted to other persons and trust. patents issued to them, is found 
in Sec. 3 of the act of June 25, 1910 (36 Stat., 855), but the benefits — 
of that section extend only. to the allottee’ s children who have re- 
- ceived no lands in allotment. — 
The practice heretofore of i issuing trust ‘atone to the wife in such 
cases as the present one will no longer be followed and departmental 
approval on November 28, 1913, of the application: of Tm-ow-tan-1¢ : 
herein will be recalled and: ene. a 
It may be stated in this connection that existing | laws authorize an 
- Indian under certain conditions, prior to the expiration of the trust 
aacoi declared i in his Pe to sell or convey all or part of his land. 
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The usual provision in said laws i is that dic Secretary of tie Interior 
shall cause to be issued to the purchaser a patent in fee for the land. 

In some of these laws, however, notably what is known as the “ Non- 
competent Act” of March 1, 1907 (84 Stat., 1018), the Secretary is 
authorized to approve a deed of conveyance executed by the allottee. 
As it is provided by these acts that sales thereunder are to be made 
on such terms and conditions and under such rules and regulations 
as the Secretary may prescribe, the practice has become in cases 
where the purchaser’is an Indian and it is desired to protect him 
against improvident acts or the influence of unscrupulous persons to’ 
have inserted in the deed of conveyance a clause against alienation 
or incumbrance of the land during the remainder of the trust period 
| declared i in the patent issued to the original allottee. | 
It is suggested that the object of Im-ow-tan-ie might be accom- 

plished in the foregoing way; that is, for him to execute a deed in 


' . favor of his wife which shall set forth a nominal consideration and — 
also contain a nonalienation clause or some provision’ expressed in 


appropriate language to show a continuation in said deed of the trust 
declared i in the trust pees issued to se . 3 


_ NELLIE CAMPBELL, 
: _ Decided Febriiary 10, 1914. | 


| WITHDRAWAL or Prag oF SURVEY FOR CorREcTion—AUTHORITY TO PERMIT EWrry. : 

Local officers are without power to permit entry of public lands where no- 
approved plat of survey thereof is on file in their office; and where after — 
filing of a plat of survey it is withdrawn for the correction of error therein, 
the Jands are not subject to disposal under the public land laws ‘until the 
survey is corrected and the approved plat refiled. 


Jonus, First Assistant Seoretary : 


Nellie Campbell appealed from decision of the Commissioner of 
the General Land Office April 3, 1913, rejecting his application for 
homestead entry for the SW..4.SE. 4, Sec. 24, N. 4 NE. 4 and SE. 4. 
NE. 4, Sec. 25, T. 2 N., R. 46 E., W. M., La Grande, Oregon. 

- December 23, 1912, Campbell fled eoplenion which the local office 
rejected because the land had been withdrawn from entry by the | 
. Commissioner on account of alleged overlap in. survey. The Com- © 
. missioner affirmed that action. 

‘The record shows that sections 24 and 25 with other ‘tracts of land 
were. withdrawn by the Commissioner October 4, 1902, because of 
erroneous plats. The land had not at date of Commissioner’s de- | 
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- cision been relieved from such suspension and is, therefore, not sub- 
ject to entry. The Commissioner having found error in the plats, — 
withdrew them for correction. There was, therefore, no record: of 
survey existing in the local office on which an entry could be allowed. © 
It was held by the Department in Anderson ». State of Minnesota 
(37 L: D., 390), that public lands are not surveyed until an ap- 
“proved plat of survey is officially filed in the local office. It is true © 
there has been a survey and supposed plat filed, but finding error 
therein, the Commissioner withdrew it for eee nbn of such errors. 
- It was held in Barnard’s Heirs v. Ashley’s Heirs (18 Howard, 
43, 46) that entries can only be’ made “ when the township survey 
- was sanctioned and became a record in the district land-office.” - 
The survey of public lands and plat thereof is the basis of all titles 
granted by the land department, and where no approved plat of 
survey remains in the local office, there is no pe to dispose of 
public land.» | -— es 
The decision i 1s affirmed. 
DORATHY DITMAR. 
Decided February 12, 1914, — 


: Bierman RECO nes REJECTED.” 
. Wherever an application, entry or proof fails or is defeated for any cause 
. short of voluntary abandonment or -relinquishment by the applicant or 
entryman, it. is ‘“ rejected ” within the meaning of the repayment act of 
. March 26, 1908; and. where an application or entry. is relinquished in 
- the face. of charges by the. government, such relinquishment will not 
necessarily be regarded as voluntary; but in such case the applicant for | 
repayment will be required to make a positive showing of the facts relied 
_ upon by him, including evidence that the pe erence was not voluntarily 
made, 


JONES, First Detain Secretary: | | | | 
_ Dorathy Ditmar has appealed from the decision of the Chains: 
sioner of the General Land Office dated April 2, 1913, denying her 


application for repayment in connection with. her homestead entry | 


made on March 7, 1906, for NE. 4, Sec. 33, T. 119 N., R.-78 W., Pierre, 
South Dakota; land district, upon. which she submitted commutation 
-proof.and final certificate issued on July 11, 1908. - | 
_It appears from the record that on February - 14, 1910, the Ceti: 
missioner of the General Land Office directed proceedings against — 
this entry upon the charge that the claimant ‘had not established and 
maintained residence upon nor cultivated and improved the land. 
The claimant, a widow with two children, rather than face the ex- 
- pense and uncertainty of a contest, , relinquished the entry on Novem- 
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i 1, 1910, and applied for the : return of the purchase money paid 


- + in carer therewith. . 


In the decision from which this ere is prosaed, the Sonne: - 
sioner of the General Land Office, referring to the act of March 26, 
.1908 (35 Stat., 48), held, in substance, that neither the entry mder 
consideration nor the proor offered thereon, had been elected within 
the meaning of said act. 

The Department is unable to concur in the position nea by — 
7 the General Land Office with reference to the meaning of the word — 
“rejected ” as employed in the act of March 26, 1908. It is common 
knowledge that a very large proportion of entrymen are practically : 
without means and little able to wage controversies with thé United 
‘States. Assuming, as it must be assumed, until the contrary is es-. 
tablished, that the entryman has acted in good faith, it is not be 
lieved that he forfeits his claim to a return of purchase money by — 
| relinquishing the entry rather than face an expensive controversy 

with the Government. The action of the local officers in accepting 

commutation proof and issuing certificate thereon is not binding 
_ upon the Commissioner of the General Land Office, who, when the 
matter is submitted to him, may either reject the proof outright or 
direct a hearing to determine its truth. Undoubtedly, if the Com- — 
missioner rejected the proof or if he accepted the same and it was 
in turn rejected by the Department, it would be rejected within the — 
meaning of said act. 
For purposes of eres of this repayment law, it is held 


that wherever an application, entry or proof fails or is defeated for - 


any cause short of the voluntary abandonment or relinquishment of _ 
the applicant or entryman, it is rejected within the meaning of the 
-statute; and where the application or entry is relinquished, as under 
the circumstances disclosed by this-record, such relinquishment will 
not be regarded, necessarily, as voluntary. The Commissioner of 
the General Land Office should, in all cases involving repayment, — 
require a positive showing of the facts relied upon by the applicant, 


and where, as in. this. case, the entry has been. relinquished, such —— 


showing must include evidence that the relinquishment was not vol- 
-untarily made. The claimant’s affidavit that she relinquished her — 
entry solely to avoid the expense and uncertainty of a contest with | 


the Government is, prima facie, sufficient upon that issue. 


In accordance with the foregoing, the decision appealed from is 
reversed; and the case is remanded to the General Land Office for 
reconsideration. Investigation to determine the claimant’s good faith 
may be made, if any facts of record warrant such action. 
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Instructions, February 16, 1915, 
TIMBER {Tees paad MASUR OF ‘Dawacus. a 
In cases of innocent trespass, where timber is eae from lands of the United 
States, the stumpage value, and not the value after severance, is the proper 
measure of damages. | 


 ConrRaRy INSTRUCTIONS RECALLED AND VACATED. 


Instructions of April 1, eee in John Ww. Henderson, 40 L. D., 518, ‘recalled 7 
and vacated. 


Jonus, First Assistant. Resa | 
_ By decision of April 1, 1912, this Department, in the case of John 
W. Henderson (40-L. D., 518), laid down the eaolowg rule In cases — 


of innocent timber foci: 


In all cases of innocent trespass, where timber has been ‘cut from ‘Jands of 
the United States, whether the timber so cut has been converted by the tres- 
passer or the innocent vendee of such trespasser, or whether it has been al- 
— lowed to remain on the land where cut, the measure of damages should.be the 

value of the timber after it has been severed. from the soil and not its stumpage 
or standing value. : : 


‘The above rule reversed fis pisedte obtaining in this Daparenbnt : 
ever since the promulgation of the. instructions of March 1, 1883 
(1 iL. D., 695), which provided :. 


Where the trespasser is an unintentional or mistaken one, or an innocent pur- 
chaser from such a trespasser, the value of the timber at the time when first 
taken by the trespasser, or if it has been converted into other material, its 
then value, less what the labor and. expense of the trespasser and his vender 


have added to its value, isethe proper rule of damages. | | 
x : Do * * —_ 1K * 


In cases where tiene with an innocent purchaser of timber cut unin- 
| tentionally through inadvertence or mistake is contemplated, you are instructed 
_ to report as nearly as possible the damage to the government as $ measured by 
the value of the timber before cutting. 


I have recently had occasion to eonsider tie case of J ohn W. Hen- 
derson, supra, 1n connection with certain eee suits pneguent to 0 be 
-nstituted. : 

The question presented i is: What is the correct: measure of ee : 
‘ages to be recovered of an innocent trespasser upon the lands of the 
United States? In Wooden-ware Co. v. United States (106 U.S. 
432), the second rule for the settlement of damages against a de- 
fendant in an. action. for timber cut . and carnied: away meee its 


lands is: 
Where he (the defendant) is an inintentional: or mistaken trespasser, or an 


innocent vendee from such trespasser, the value at the time of conversion, less 
the amount which I he and his vendor have added to its value. | 
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The doubt arises sas to the exact period indicated by the phrase 
a time of conversion.” _ 
— In Pine River Logging Co. WV. United. States: (186 U. S., 279), the 
court states at page 293 that. in n Wooden-ware Co. v . United States, 
SUDTAs | 

It. was held that where the trespass is the result of inadvertence or ritstake: | 
and the wrong was not intentional, the value of the property when first taken 


_ must. govern ;. or, if the conversion sued for was after:value had ‘een added to | 
it by. the work of the defendant, he should be eredited with this addition, 


In United States v, St. Anthony R. R. Co. (192 U. S., 524), after : 
finding that the trespass was an innocent one, the court said at page - 
541: 3 


: The further nivestion is as to the time when the value | of me timber is. to be 
ascertained. . 


~The parties agreed that- the amount of the timber growing on the lands is — 


correctly stated: in the answer, and the value thereof at the place whereethe 
timber was cut was $1.50 per thousand feet. and the value upon ‘delivery to 
the defendant was $12.35 per thousand feet. ; . 


At page 542 the following rule i is apparently te down: 


| We think that then the measure of damages. should be the value of the timber 
a after it was cut at the place where it was cut. 


It should be noted, however, that the judgment + was “at vita rate 
of $1.50 per thousand feet,” which, as appears in the report of the | 
case below (114 Fed. Rep., 722), was the stumpage value. _ - 
_ The question of the correct measure of the damages in the case — 
of an innocent trespasser was exhaustively considered by Judge — 
_. Lowell (‘Trustees of Dartmouth College v. International Paper Co., — 
132 Fed. Rep., 92). who held that even in an action of trover the 
-Ineasure of recovery is the stumpage value of the trees at.the time — 

they were cut. After citing Wooden-ware Co.. v. United States, 
Pine River Logging Go. v. United ee and United States v: St. 


_ Anthony R. R. Co., he said at page 106: 


‘While the language thus used. by. the Suprettc. Court, upon the hols ap- 
proves as measure of damages the value of the logs” immediately after their 
separation from the freehold, it is plain that the difference between this value - 


and stumpage has never been expressly considered by that court. On technical — 


_ grounds: it is possible to. argue with some force that the plaintiff should be 
given the value immediately. after severance, but the stumpage | value better 
accords with the principles upon which the allowance for improvements is 
made. Neither measure is. strictly accurate, as has been pointed out already, — 
put, if the defendant is to be allowed for any improvements, then to deprive — 
him of the yalue of. the improvement first in time and most necessary, viz, 
that arising from severance from the realty, is to make the technical difference . 
between real property in the shape of a standing tree and personal property 
in the shape of a felled tree the cause of a great difference in substantial 
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tights. The weight of authority. outside the Supreme Court, on the whole, 
supports: the allowance of stumpage only, and wane some doubt I have ected | 
to allow only that in this case. 


The same measure was adopted: in United States v. Was Winkle (ats 
Fed. Rep., 903) and Gentry v. United States (101 Fed. Rep., 51). 
In United States . Homestake Mining Co. (117 Fed. Rep., 481), the . 
Circuit Court of Appeals of the Eighth Circuit held that the limit — 
of liability for damages of one who takes ore or timber from the 
land of another through inadvertence or mistake, or in the honest 
belief that he is acting within his legal rights, is the value of the 
ore in the mine or the value of the timber in the trees. ‘The same 
holding was made in Resurrection Gold, Mining Co. v. Fortune Gold 
Mining Co. (129 Fed. Rep., 668). It is thus apparent that in the 
- Federal courts the great weight of authority is to the effect that the 
stumpage value, and not the value after severance, is the proper 
measure. of damages in the case of an innocent trespasser. This is 
further strengthened by the observations of the Supreme Court in 
Wooden-ware Co. v. United States, at page 483, concerning English | 
' decisions in similar trespasses of soul: Justice Miller there said: 


In the English courts the decisions have in the main grown out of coal taken 
from ihe mine, and in such cases the principle seems to'be established in those 
courts, that when suit is brought for the value of the coal so taken, and it has 
been the result of an honest mistake as to. the true ownership of the mine, and 
the taking was not a wilful trespass, the rule of damages is the value of the 
coal «as it was in the mine before it was disturbed, and not. its value when dug 
out and delivered at the mouth of the mine— | 


and upon paar 434 he ne the , following language of F Lord Hath- 


: erley: 


But when once we arrive a the fact that an inadvertence has been the. cause | 
of the Inisfortine, then the simple course is to make every just allowance for - 
outlay on. the part of the person who has.so acquired the property, and to give 
back to the owner, so far as is possible under the ciré¢umstances of the ease, the 
full value of that which cannot be restored to him on specie.” | 


Peacock et al. v. Feaster decided by the Supreme Court of Florida, 
January 30, 1906 (40 Southern Reporter, 74), is cited as authority 
for demanding the value of the timber after it has been felled. A 
reference to the report discloses that the decision, so far as the meas- _ 
ure of. damages i is concerned, is based wholly upon an earlier decision © 
of that court in Wright & Co. v. Skinner: (34 Fla., 453). That was 
an action in ¢rover and the court. held that in such an action brought 
against an innocent trespasser the value of the property at the time | 

and place of tts conversion must govern ; that when the property con- 
verted consisted of logs, the conversion did not become complete until 
they were actually removed from the owner’s land and that an inno- 
cent trespasser’ was not entitled to any deduction for any additional 
value placed by him upon the property anterior to the time that the 
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- conversion became complete. To the same effect are Winchester v. 
Craig (33 Mich., 205); White v. Yawkey (108 Ala., 270); Ivy Coal 
and Coke Co. v. ‘Alabama Coal and Coke Co. (135 Ain. 579); Beede 
v. Lamprey (64 N. H., 510); also Franklin Coal Co. v. McMillan 
(49 Md., 549), and. Blacn om Coal is v. MeCulloch et a (59 7 
—Mad., 403). | 
In all except ite last two, the actions were ‘he common law action 
_ of trover, which could be maintained only as to personal property. | 
In other words, the argument is, that the timber does not become. per- 
sonal property until severed from the realty and that, therefore, the | 
correct measure of damages is the value of the timber as 8 ‘personal 


2 property at the time of its conversion. 


The Supreme Court of Pennsylvania, however, repudiated this 
doctrine even in a technical action of trover. Forsyth v. Wells (41 
Pennsylvania State, 291). The nature of the action is sufficiently 
indicated by the syllabus: oe 


1. Trover. lies for coal mined upon, and carried away, from “paother 5 land a 
by mistake. | . 
2. The measure of damages is the fair. value of the coal in place, and ‘such 
injury to the land as the mining may have caused. , : 


The court said: | , : 
‘The plaintiff insists that, because the action is ‘allowed for { the coal as per- | 
sonal property, that is, after it had been mined or severed from the realty, there- 
fore, by necessary logical sequence, she is entitled ‘to the value of the coal as it — 
lay in the pit after it had! been mined, and so it was decided below. It is ap- 7 
parent that this view would transfer to the plaintiff all the defendant's labor in 
mining the coal, and. thus give her. more than compensation for the inj Ury. done. 
Yet we admit: the accuracy of this conclusion, if we may properly. base our 
reasoning on the form, rather than on the principle or purpose of the remedy. 
But this we may not do, and especially we may not sacrifice the principle to. the 
_ very form by which we are endeavoring to enforce it. 
The American and English Encyclopedia of Law, 2nd Edition, 
Volume 28, page 724, so summarizes the varying rules: , 
Where, however, the defendant acted in good faith, the owner ‘of the land has 
been allowed. to recover only the value of the standing ‘trees, or the stumpage . 
value, or the value. of the logs deducting the cost. of felling the timber, thereby 
giving to him the benefit of his. labor, or the value of the trees immediately after 
they had been severed from the land so as to become chattels and the Subject 
of conversion, — , : 
As to the last eeaueciias it Gis “White wv. Yawkey, Wright V. 
Skinner, and Beede v. Lamprey, SUPTO, - , | 
From the above summary, it is apparent that the seat weight of - 
authority supports the rule of allowing but. the stumpage value in 
the case of an innocent trespass. The cases allowing the additional — 
value caused by the. labor of the innocent trespasser in severing the 
timber from the soil are almost wholly. actions which were the techni- 
cal « common. law actions of trover which a in the view of those 
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courts, a recovery.of the value of the timber after it had become per- 
sonal property and was-converted to the defendant’s use. — 

As in most of the states the distinction between the different forms 

of actions has been abolished and as the great weight of authority 


supports the prior uniform practice of the Department in demanding 


merely the stumpage value in the case of an innocent trespass, I am 
of the opinion that the stumpage value alone should be demanded i in 


~ innocent trespasses. 3 
The case of John W. Henderson. (40 L. D. 518) is seoanagiy re- 
called and vacated and hereafter you will adjust cases of innocent — 

_. trespass in accordance with the measure of damages herein adopted. 


———— eh 


aries SOURCES IRRIGATION AND POWER co. 
Decided: Febr vary 16, 191 | 


RIGHTS oF Way—Conpurrs—Purvoszs. | 
The purpose for which a right of way is sought ang for which conduits are 
to be constructed and utilized will control in the determination as to which 

of existing laws is applicable to the granting of Be right. : 

ACT OF MarcH 3, 1891—Pier LINES. | a 3 

_ Rights of way for pipe lines may be allowed under the provisions of 1 the act 

of March 3, 1891, as amended by the act of May 11, 1898, grauting rights 
of way for reservoirs, canals, and laterals, where the rights. SOHEnE. are to 
be utilized for the main purpose of irrigation. - , 

CoNnFLICTING DEPARTMENTAL DECISION OVERRULED. 

Departmental decision in Malone Land and Water Co., AL L. D., 138,. in SO. 
- far as it denies rights of way for pipe lines for irrigation purposes under 
the act: of March 3, 1891, is overruled. a fa & 


J ONES, First Assistant Scoretary : | 

— Upon consideration of the application of the Fraser Siac: Invi. 
gation and Power Company for right of way under the act of March 
3, 1891 (26 Stat., 1095), as amended by. the act. of May 11, 1898 (80 . 


ae Stat., 404), for the Fraser Sources Ditch, Fraser Sources Tunnel, 


South Boulder Ditch and Pipe Line, Mammoth Gulch Reservoir and — 
Pipe Lines, Pactolus Reservoir, supply ditch and pipe lines, in Ts. 
1 and 2 &., Rs. 70 to 76 W., Denver, Colorado, land district, the Com- | 
missioner of the General Land Office in decision dated August 23, 
1918, held that the application could not be allowed in so far as the 
same seeks a right of way for pipe lines, but: that separate applica- 
tions for rights of way for the pipe lines must be prepared and pre- 
sented under the provisions of the act of February 15, 1901 (31 Stat., 
790). This action was based upon departmental decision of June 7, : 
1912, as modified October 25, 1912, in the case of the Malone Land “a 
and. Water Company (41 L. D. , 138), wherein it was held that the . 
grants contained in aa acts of 1801 and 1898 are limited to “ ditches, 
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canals, or reservoirs,” ’ and shoild not be extended. to include a con- 

duit wherein water flows under pressure, as in a pipe line, unless it. 
is a mere incidental connecting link, such as a culvert. or Anverted 
siphon, to carry an irrigating ditch past a stream. 

. The act. of February 15, 1901; supra, referred to in Ag. Cane 
sloner’s decision, ores: the issuance of a license or revocable 
permit to use rights of way through public lands for electrical plants 
and lines for telephone and telegraph purposes, for canals, ditches, _ 
pipes and pipe lines, flumes, tunnels, or other conduits, and for water | 
plants, - dams, and reservoirs used to promote irrigation or mining. 
or quarrying, or the manufacturing or cutting of timber or lumber, 
or the supplying of water for domestic, public, or other r beneficial 
uses. | 
The act of 1891, supra, however, grants a yight of way or easement 


to any canal or ditch company “ formed for the purpose of irriga- 


tion” to the extent of the ground occupied by the water of the reser- 
voir and of the canals and laterals and 50 feet on each: side of the 
marginal limits. thereof. | 

The act of 1898, supra, ended the scope of iis act so as to per- | 
mit the use of right of way secured thereunder for purposes of a — 
public nature, for water transportation, for domestic purposes, for 
the development of power, as subsidiary to the main purpose of irri- 
- gation. The sole purpose of the act of 1891, therefore, was to grant 
the use of public lands in connection with irrigation plants, and — 
under the later act of 1898 the purpose still remains the primary or 
dominant one, the other. uses named and permitted in the later act 
being subordinate or subsidiary to that of irrigation. 
_. Woreester’s Dictionary defines canal as “an artificial passage fo 
water; a watercourse made by art.” Webster’s Dictionary defines it 
as “ aa artificial channel filled with water and designed for naviga-. 
tion or for irrigating land.” The Century Dictionary defines canal — 
as “an artificial Watery for irrigation or navigation,” eee the 
~ Latin canalis, meaning “a channel, trench, pipe, canal.” — 
The publication.“ Words and Phrases J udicially Defined, 2 ce | 
Wetmore v. Fiske (5 Rhode Island, 354), states that the words 
_ “ditch” and “trench” have no: technical or exact meaning; “they 
both mean a hollow space in the ground, natural or artificial, where | 
water is collected or passes off.” 
From the foregoing authorities it appears ‘that the words “ cane ss 
or “ditch” are used to designate any artificial waterway for irriga- 
tion. In actual practice in the arid or semiarid regions, the methods | 
used for conveying water from the intake or source of supply to the _ 
lands to be irrigated vary according: to the topography of the country, 
character of the soil, climate, permanency of the works, etc. Ordi- 
narily, such conduits are adopted and. constructed as will attain the | 
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desired results at the ‘past expense. consistent with. cost of mainte- 

nance, economy of water, or other elements of importance to the 
water company or irrigator. For instance, an open and unlined 
canal or ditch through a loose or sandy soil may involve so great a 
loss of water as to require or justify the lining of the canal with 
cement, or conducting the water through iron or cement pipes upon 
the surface or beneath the surface of the ground. In excessively hot 
_ regions the loss by evaporation where water is conveyed in open.con- — 
-duits may as a measure of economy induce the employment of iron — 
or cement pipes buried in the earth for conveyance of the water to 
the place of use. In crossing streams or depressions it may be 
‘necessary to convey water across such depressions in flumes, or to 
carry the same beneath the surface of streams through inverted | 
siphons. Consequently, an irrigating system or canal may in its 
~ course through the country to the point where water is delivered 

necessitate and include the use of several different forms of conduits, — 
yet be generally spoken of as the canal or ditch, as the case may be. 

The purpose for which the conduit is constructed and the water con- 
veyed will largely control the descriptive term used and is very 
material in cases arising before this Department in connection with 
applications for rights of way under the several laws poretning the 
granting of such easements or licenses. _ 

- The act of 1891, supra, making the grant only ice the water is 
to be used for the main purpose of irrigation, should be construed 
_as authorizing the utilization of the rights of way granted in such a” 
way as will accomplish the intent and purpose of the grant. That 
purpose is irrigation and the fact that the words “reservoir, canal, - 
“and lateral” are used in the act does not warrant the assumption 
that it refers to and only authorizes the use of the rights of way 
granted for open canals or laterals) On the contrary, it is the evi- | 
dent purpose of Congress to grant the necessary rights of way 
_ through public lands for any and all structures essential or neces-— 
. sary to the accomplishment of the purpose of irrigation. As already 
pointed out, there are cases where this purpose can be best and most 
economically accomplished by the use of pipe lines, and no good: 
reason appears, either in the law itself or in the administration | 
thereof, or in the common practice of irrigators, to restrict the use — 
of such rights of way to open canals or conduits. If the right of 
way is sought for the generation of hydroelectric power or for other 
- main purposes than irrigation, the acts of 1891 and 1898 do not apply, 
and the application, if granted. at all, must be under some other 
applicable law of Congress. 

, In. the case at bar, the company’s application, the apaeen ext.” 
cuted May 22, 1913, and the appeal now before the Department, dis- 
claim any present intention to develop or utilize electrical power 
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from. this right of way for ordinary commercial uses, and state that — 

the rights. of way: aoue are to be used for the main he of 

irrigation. 

- The Director of the Geological Say in report dated June 26, 
1912, states: 

 -It is my opinion that the principal value at present and for years to come of 
the collecting. canals and tunnels chrouen the divide, as proposed by this com- 

pany, will be for irrigation. 

The Director, however, adheres to a former recommendation that 
right of way for the so-called South Boulder Pipe Line, the South 
Boulder Ditch, and the pressure pipe line be not erates under the 
act of March 3, 1891. 

As already set out, the Department is of opinion that the method — 
of transmission is not material or controlling, but the right to grant 


or to utilize the grant is dependent upon the use to be made thereof. — 


_ Accordingly; in so far as the right sought is for the purpose of irrl- _ 
gation, whether the water be conveyed through open canals or pipes, — 
the decision of the Commissioner is reversed, mand departmental deci- 
sion in the Malone Land and Water Company case, supra, overruled. 
The record is herewith returned to the General Land Office for fur- 
ther consideration and appropriate action. i 
The foregoing action is intended to dispose only of the question 


"presented to the Department in the appeal and has no relation to | 4 


- the various questions now pending before the Department involving 
the general subject of diverting water from the basin of Grand River 
_ to the east of the Continental Divide, nor is it intended to authorize 
the granting of any rights of way to this company under the present 
application, where such rights of way are not to be used for the main ee 
ere of ae | . 7 | 


ISAAC T, WHEELER. 
Decided February 16, 1914. 


SuRVEY—-AREA OF LEGAL SUBDIVISION—-SURVEYOR GENERAL’s RETURN, 

' Tha official return of the surveyor general as to the area of a legal subdivision 
is, So long as the survey stands, conclusive of the area acquired through 
entry of that subdivision; but the land department may, upon allegation 

Of defect in the official survey, direct a resurvey to determine the true 
area of the legal subdivision in question, with a view to ascertaining 
whether the entryman is disqualified, by reason of the area embraced in ~ 
his entry, from making an additional entry. ; 


J Guus, Pirst Assistant Secretary | | —. 
| Tanne T. Wheeler has appealed from. peso of May 1, 1913, by | 
| the Commissioner of the General Land Office, aftirming the action : 


25017 °__vor 43—14—8 
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| of the local Te re] jecting his application to make homeo 3 
entry for the NW. 4 SW. 4, Sec. 9, T. 19 N., R. 5 E., M. M., Great 
Falls, Montana, land district, for ‘the roasor: that. he had already 
acquired title to 160 acres mader the homestead law. 

The applicant urges in support of his present application that 
he is entitled to‘make additional entry for the land applied for, con- — 
taining 40 acres, under section 6 of the act of March 2, 1889 (25 

Stat., 854). He made a former entry for the N. 4 SW. 4 ,s. 4 

NW. i, Sec. 8, T. 19 N., R.5 E,, for which he received eaten. The 
official survey of the lands embraced . in that entry shows that it 

contained 160 acres. It appears that the applicant had his former 
homestead entry surveyed by a private surveyor under date of May 

15, 1907, and according to that RoTyey. the peney contained only 

119. 3 acres. | 

The officers below held that. the return ae the ficial Gorscmeat 
survey was conclusive as to the area to which the open acqeree | 
title under his former entry. — | 

Under section 2396, Revised Statutes, eae ection or “dubdivicion 

| thereof, the contents whereof have been returned by the Surveyor 

General, “shall be held and considered as containing the exact 

quantity expressed. in such return.” The appellant has cited de- 
_partmental decisions in the cases of Mason v. Cromwell (26 L. D., 
369), and Marshall ». Murrison (28 L. D., 187), in support of hi: 
contention that the provisions of Section. 2396, Revised Statutes, . 
apply to public lands, not to private lands, ‘and that the return of 
the Government surveyor is considered conclusive only for the pur- 
poses of the disposition of the lands so surveyed as public lands, 


and that the rule no longer apples when the lands have pases into 


private ownership. 

The cases cited involve the question as to es area of lands owned: 
not as to the area which had been acquired from the Government. 
- It was held that the return of the Surveyor General was not con- 
clusive in passing upon the question of area of lands owned at the 
time of application to make entry. We have a different question 
in this case, and that is to determine the area acquired. under the . 
former entry. For the purposes of the former entry, the return 
was conclusive to determine the area embraced therein. The present 
application is based upon the former entry, and the rights of the © 


applicant are to be determined by the area acquired under that — 


entry. For that purpose the Government survey is conclusive, and 
a private survey can not be accepted in lieu thereof. Noyes v. Beebe — 
(16 L. D., 318) ; State of Florida et al. v. Watson (17 L. D., 88) 4 — 
Of course, in saying that the return of the Government survey is 
| conclusive as to the area shown, for the purpose of disposing of a 
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tract embraced i in such Patan: or of another tract, ugliest it becomes — 
necessary to know the area acquired. by patent under prior entry, it 
is not meant that such survey is forever conclusive and inviolable, 
but it is only meant that the Government survey is controlling while 
it stands as an official survey. ‘Such surveys are often set aside by 
the Government and resurvey made, which resurvey then becomes | 
_ the controlling survey.. But manifestly the Government cannot 
undertake in every case to resurvey tracts simply because of dis- 
| crepancies between its survey and that of a private survey. While 
| surveying may be theoretically an exact science, yet. it would prob- 


~ ably in actual practice be impossible for any two surveyors to reach 


exactly the same conclusion as to the area ofa particular tract. In — 
view of this, it is very necessary that there be a controlling authority 
-which must govern. If the Government were obliged to open up, 
for readjudication, the question as to the area of a former entry, 
whenever objection to the Government survey is raised on applica- - 
tion for an additional entry, it would involve untold controversies — 
and result in unsettled and chaotic conditions. Under such condi- 
tions, every one who has heretofore made entry would be encouraged 
to have the land resurveyed in the hope of basing a claim upon the 
allegation that the Government survey returned too large an area. 
This would be especially vicious in the case of soldiers’ additional 
entries, where any small fraction is deemed of sufficient value to 7 
become the subject of barter and sale in the public markets. 
But these considerations do not preclude. resurvey by the Govern- 
ment in a proper case. In the present instance, the Government 
survey shows that the former entry contained 160 acres, while by 


the private survey of 1907, the area is given as 119.37 acres. And 


-also, by another private survey, dated 1909, the area is given as 119.2 
acres. it is thus seen that if the private surveys are approximately 
correct the Government survey is grossly incorrect, and in ‘view of 
the gross error thus alleged, and the further fact that the surround- 
ing area may be likewise affected, if the Government survey is so - 
- defective as alleged in this instance, the Department deems it appro- 
priate to direct an examination by a United States surveyor and. 


full report respecting the character of the Government survey of the. 


township involved with. especial Eanes to the former entry re- 
ferred to. ee 

- The ‘case is ee remanded for that purpose. After a 
report, the Commissioner will resubmit the case to the ee eae | 
with his recommendation for further consideration. | 
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‘MARY LOW BROWN. 
Decided February 16, 1914. 


. Homnsnesn ENTay—CrriensHir—DECLARATION oF INTENTION. 

One who was a minor at the date of the declaration of intention of his 

_ father to become. a citizen of the United States acquired by virtue of . 

- guch declaration the status of one who has declared his intention, and is — 
qualified in that respect to make a eee. entry. | 


| J ONES, First Assistant Secretar Ye | | us 
_ Appeal is filed by Mary Low Brown from decision of March 13,2 
1913, of the Commissioner of the General Land Office, modifying fhe | 
action of the local officers in rejecting her homestead application . 
filed November 19, 1912, for entry of lot 4 and SE.4 SW.4, Sec. 30, 
and lot 1 and NE NW.4, Sec. 31, T. 7S., R. 40 E., B. M., Blackfoot, | 
- Idaho, land district, for the stated ik of proper ‘evidence of. her 
citizenship, she being alien born, and requiring her, within thirty 
_ days from receipt of notice, to. furnish ee as to cttizenship of 
her deceased husband. | 
~ -Tn her application, aie alleged she was era tupalined by ‘he ee | 
ralization of my father, William W. Low, who was naturalized while - 
I was yet a minor, and I resided in the United States while I was a 
minor.” Her affidavit filed subsequently shows she was born in 
Scotland February 26, 1854; that she emigrated to this country in 
1868; that. her father on. February 8, 1869, before the District Court. 
of the United States in Utah declared his intention to become a citi-_ 
gen of the United States, and on F ebruary 91, 1876, was admitted as 
such before the United States Court in that territory, as shown by | 
_ certified copy of such decree; that she had resided in the State of 
Idaho for 20 -years past, and during that period had considered her- . 
self a citizen of the United States by reason of her father’s prelimi- 
nary and final papers, and by virtue thereof has in fact exercised _ 
citizenship rights by taking the elector’s oath and voting for many | 
years past at numerous general elections; and that she has. at all 


times since coming to America raced same as re home and 


country. : 
 dt-is held in the nae appealed oa that as oop was 

- past 21 years of age when her father became a citizen of the United © 
States, she derived no benefit from his citizenship; and in transmit- 
ting the appeal, the Commissioner states, referring to the case of 
_ Boyd-v: Thayer (143 U. S., 135), relied upon by applicant in support 
of her contention that her father’ s naturalization and her acts under 
it effected her own, that the facts allered. do not bring this case 
within the ruling of the court in that case for the reason “she became — 
a resident of the State of Idaho... after the admission of said 
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State into the Union; ... and. left the. Territory of Utah . 
before Utah was admitted as a State.” ~ 

This applicant being past twenty-one years of age ov her 
father attained his final citizenship, she did not acquire the status 
of a citizen also when he acquired that status. Upon the principle 
stated and followed in the decision of the Supreme Court in the 
case cited, however, she acquired by his declaration of intention to 
become a citizen: made while she was yet a minor, the status also of 
such declarant which she might complete by securing final citizen-- 
ship based thereon. The court state: | 


Clearly minors acquire an inchoate status by the declaration of intention on 
the part of their parents. If they attain their majority before the parent 


- eompletes his naturalization, then they have an election to repudiate the 


status which they find impressed upon them, and determine that they will | 
accept allegiance to some foreign potentate or power rather than hold. fast 
to the citizenship which the act of the parent has initiated for them. 

The court stated further that ordinarily the election referred to is 
determined by application for full citizenship on the child’s own 
behalf, but that acceptance of an actual equivalent in lieu of a 
technical compliance is not necessarily precluded, and that one who, 
like Boyd in that case, had indisputably evidenced his repudiation 
of allegiance to any foreign potentate or power by long exercise in 


: good faith of the elective franchise, believing himself in law a citi- — 


zen of the United States by virtue of his father’s stated citizenship — 
while such: one was yet a minor, and by long Holding office under - 
oath as a citizen of the United States— | us Ths 


was within the intent and meaning, effect. and operation of the’ acts of Con- _ 


gress in relation to the citizens of the Territory (of Nebraska), and was made 
a citizen of the United. States and of the State of Mebraeke | under the organs 
| and enabling acts and the act of admission— os | 

it appearing that by said acts referred to ‘hess residents were citi- 
zens of the Territory of Nebraska not only who were already citizens 
of the United States but who had declared their intention to become 
citizens of the United States and who, as held, became citizens 
thereof. when that Territory became a State, as well as their children 
who had, like Boyd, thus in fact repudiated foreign allegiance and 
in fact saserted allegiance to the United States prior to that State’s — 
admission. 

This applicant is entitled, under the decision in that case, by virtue 
of her father’s declaration, male while she was a minor, of intention 
to become a citizen of the United States, to the status also of such - 
declarant, and qualified accordingly for making homestead entry. 


_.. The circumstances of her case do not bring her within the operation 


of the admission ¢ acts either of the State of Utah where she ara 
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lived or of the State of Idaho where she now resides, as nai was not 
a resident of either State at the time of its admission; and whether 
or not she has in any other manner acquired the status of a fully 
naturalized citizen of the United States it is BEneeely to determine. | 
on this appeal. | | 

The application is entitled, tigeatore to go to record as. an en 
notwithstanding the withdrawal made J anuary 15, 1918, of all unap- | 
propriated public lands within this township fron entry, settlement 
or appropriation except selection by the State of Idaho. 

The fea | appealed oe is reversed. 


INSTRUCTIONS. 


Februai Yy 19, toh. 


Forest Lirv Sisnonidn== Winenh iw kro Cen one anion IN Parr, | 

- The fact that part of the land embraced in a forest lieu selection is within a 
power site or other withdrawal does not necessitate caneellation of the 
selection in its entirety, but it may be divided and permitted to stand as to 
the land subject thereto, upon designation by the selector of- proper bases 
for such portion. 


Jonss, first Assistant Socata: ; 

The Department has considered your i Commissioner of the Gan: 
eral Land Office] request. for instructions with reference to lieu selec- 
. tion 04633, Vancouver, Washington, series, pending before the De- 

partment upon appeal from your action holding the selection for 
cancellation because part of the selected land is included ; in Power 
Site Reserve 272. | 

It appears that the siotieys for the selector request. that the land 
not involved in the power-site withdrawal be allowed to proceed to 
patent, in the absence of other objection, and you suggest that the 
selection may be divided, provided the selector “designates the base 
that is to be used in taking such division and gives substantial rea- 

sons for the action desired.” 

No reason of. law or panani sation is piesa which would. require 
that a leu selection, valid in other respects, should wholly fail because © 
9, part of the land is embraced in a power site or other withdrawal, _ 
and the Department is of the opinion that the selector should be al- 
lowed to divide the selection and assign proper bases therefor. The 
reason assigned for the contemplated action in this case, and appar- | 
ent of record, would appear to fulfill the requirement of a ea oa 
| reason for the action desired. : 
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Februar Yy 19, “1914. 


Contest Against Forest Lizv. SELECTION—-PREFERENCE RIGHT. _ 
- The right. of contest and resultant preference. right of entry accorded by the 
act of May 14, 1880, do not extend to forest lieu selections: under the act of 
June 4, 1897. 
_ GOVERNMENT PROCEEDINGS—PARTICIPATION BY INDIVIDUALS. | 
It is within. the sound discretion. of the Commissioner of the General Land | 
: _ Office to permit individuals to par i a in government pr oceedings agninet 
_— - forest lieu selections. 


ie ONES, First ty ssterand S scene | | _ 

The Department has considered the ey. filed by Horace 
‘Stevens, as attorney for numerous applicants for contest against cer- 
tain forest lieu selections, asking the exercise of the supervisory 
_ power of the Department in the matter of a construction, as to such 
applicants’ rights, of the act of ia 14, 1880 (21 Stat., 140), Pre: 
viding that: 


In all cases. chines any person has ecatesiaa: oad the land office dogs and 


procured the cancellation of. any preemption, homestead, or timber culture entry, 
he shall be notified by the register of the land office of the district in which | 
such land is situated of such cancellation, and shall be allowed cea, aye 
_ from date of such notice to enter said lands. 
This petition is filed in view of the holding of the Sieneceient in 
a number of decisions hereinafter referred to, to the effect that no 
_ statutory right of contest exists and. no preference right accrues as 
the result of a successful contest against a forest lieu selection, made — 
under the act of June 4, 1897 (80 Stat., 836), and in view particularly. 
of the large number of contests represented by said Stevens 1 in which - 
this holding has been applied or is applicable. — | 
~ Itis urged, earnestly and at great length, that the right of contest 
and resultant preference right of entry given by said act of May 14, 
1880, relate as well to forest lieu selections as to preemption, home- — 
stead, and timber culture entries specified in that act. | 
| The Circuit Court of Appeals, Eighth Circuit, held, however, 
_ “after a deliberate consideration of all the terms of the act of 1880, 
in the light of the legislation for disposition of public lands in feres 
when it was enacted,” that the preferred right of entry given by 
said act to a successful contestant accrues to the contestant of “a pre- - 
emption, homestead, or timber culture entry only,” and pertains to | 
no other class of entries. Hartman v. Warren eé al. (76 Fed., 157). 
That decision was rendered September 14, 1896, and was followed _ 
December 7, 1908, by the Circuit Court for Oregon i in the case of — 


Howell ». ‘Sappington (165 Fed., 944). On February 1, 1890, the 


_ Supreme Court of California also held to the same effect Gray 9 v. - 
| Dixon — on 88). | 
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The Department likewise has held there is no statutory right of 


contest as against a forest lieu selection, and that no preference right _ | 


of entry can be acquired upon the cancellation of such selection .as 
the result of a contest against same. Harrington et al, v, Clarke (40 
L. D., 197 ); Bergman e# al. v. Clarke (Ibid., 231); De Long ». 
Clarke (41 L. D., 278); ; aan ds v. Clarke, unpublished, decided 
September 5, 1919, a 7 
The contention in this petition was pariciaely urged by Stevens 
as attorney in the last case cited, which was presented by him, and 
orally argued, and considered ‘by the Department as a test case 
among a large number then pending Penne the Deperement wherein — 
he appeared + as attorney. © 
Upon reconsideration of the question, the Department adheres to 
the construction of said act as held in the departmental decision re- 
ferred to, If.not strictly binding upon the Department, the decisions 
_ of the federal and state courts in accord with the Department’s hold-- 
ing are so strongly persuasive of the correctness of such holding that. 
the Department is disposed to consider this question as no ne 
if it ever was in reality, an open or doubtful question. a 
‘Under this view of the law, it is unnecessary to consider the other 
questions raised as to the procedure with reference to a.contest filed 
against a forest lieu selection, which is a matter within the province 
and discretion, in the first instance, of the Commissioner, under 
- departmental regulations, particularly where adverse proceedings on 
the part of the Government may be involved; and the Department 
‘sees no good reason for changing the rule stated in the decision in the 
ease of Christy v. Clarke, supra, that such contest-applicants may 
participate in such proceedings then pending or thereafter brought. 
- in such manner and to such extent as the Commissioner may eer 
mine is consistent with the public interest. = = 
| This oe is denied. | 
‘FRANCIS CLARNO. 
2 Decided February 19, 192-4. 


MINING Grits IN ALASKA. 7 | | 
The provisions in the acts: of May 14, 1898, and March 3, 1908, extending the - 
| homestead laws to the Territory of Alaska, that no entry shall be allowed 
extending more than 160 rods along the shore of any navigable water, 
and that along such shore a space of at least 80 rods shall be reserved 
from entry between claims, have no application to mining elaims | asserted 
under the general mining laws as extended to Alaska. : 
CONFLICTING REGULATIONS MoprIFTerp, | a | 
- . Directions given that departmental regulations of July 7, 1918, 42 L D, 213, 
be modified to conform to the views herein expressed, | | 


: J ongs, First Assistant Secretary: | | | 
Francis Clarno has appealed from the asccen of 46 Conmiz. 
sioner of the General Land, Office, dated October 11, 1913, wherein — 
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his mineral entry 01487 made J anuary ot, 1918, for the South Arm 
placer mining claims Nos. 1 to 8, inclusive, survey No. 946, and his 
entry 01488 for the South Arm placer ‘claims Nos. 9 to 12 inclusive, 
survey No. 947, Juneau land district, Alaska, were held for can- 
cellation. ; 

- After citing certain of the statutes hereinafter mentioned and the 

departmental regulations thereunder and having found that the 
_ two groups of claims formed one continuous body of locations ex- 
tending along the shores of navigable waters for a distance of ap- 
proximately one and one-half miles, the Commissioner’s decision con- 
~ cluded as follows: | 
. In view of said acts and regulations thereunder, it will be necessary for 
claimant to elect which portion of his claim he will retain. Since the claim — 
is divided into two entries, no ‘yeason. is apparent why claimant cannot re- 
ceive 160 rods along the shore of each entry, if he so desires, by leaving a 
Space of at. least 80 rods between them. 

You will allow claimant thirty days from. notice within. which ‘to. comply 
with the above requirements: in default of which and of ave the entries 
will be canceled without further notice from this office. : > 

In the brief filed on behalf of the claimant in connection with 
his appeal, it is. earnestly contended that the acts relied upon, which ~ 
_are construed to limit the extent of his locations, pertain only to 


homesteads and kindred nonmineral claims in Alaska and are not 


applicable to mining claims asserted under the general. mining laws 
as extended to Alaska by the specific acts passed by Congress. 
Owing to the importance of the question involved and the hardships 
that will result from a rigorous enforcement of the regulations, the - 
; Department has been. induced to re-examine the matter with a view 

to ascertaining whether a correct conclusion | has been announced 
heretofore. : 

~The mining laws were nat extended to Misses by is sth section 
of the act of May 17, 1884 (23. Stat., pale The language used is as 
follows: : | 

The laws of the United States relating to mining claims, and the rights 
incident thereto shall, from and after the passage of ‘this act, be in full force 
and effect in said district, under the administration thereof herein provided. 


for, subject to such regulations as may be made by the Secretary of the Inte- 
rior, approved by the President. 


On May 14, 1898 (30 Stat., 409), was passed an act, entitled: “An 
. Act extending the homestead laws and providing for right of way © 
for railroads in the District of Alaska, and for other Bue 
Section 1 of said act is as follows: | 
That the homestead land laws of the United States aad the rights incident 
- thereto, including the right to enter surveyedi or unsurveyed lands under pr O- . 


visions of law relating to the acquisition . of title through soldiers’ additional 
nomestead rights, are hereby extended to the district of Alaska, subject to at 
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| regulations as may be made = the Secretary of the Interior ; : and no indemnity, 
deficiency, or lieu lands pertaining to any land grant whatsoever or iginating 
outside of said district of Alaska shall be located within or taken from lands 
in said district: Provided, That no entry shall be allowed extending more than 
eighty rods along the shore of any navigable water, and along such shore a - 
space of at least eighty rods shall be reserved from entry between all such 
claims, and that nothing herein contained shall be so construed as to authorize © 
entries to be made, or title to be acquired, to the shore of any navigable waters 
within said district: And it is further pr ovided, That no homestead shall exceed 
eighty acres in extent. 


Section 2 relates to railroad rights of way and ean: a 
That nothing herein contained shall be so construed as to give to such rail- 


road company, its lessees, grantees, or assigns the ownership or use of minerals, _ 


including coal, within the limits of its rights of way, or of the lands hereby 
‘granted: Provided further, That all mining operations prosecuted or. under- 
taken within. the limits of such right of way or of the lands hereby granted 
shall, under rules and regulations to be ‘prescribed by the Secretary of the In- . 
terior, be so conducted as not to injure or interfere with the property or r opera- 
tions of the road over its said lands or right of WAY. 
By section 10 of that act provision was made for the appropria- 

_ tion of tracts not exceeding 80 acres occupied for purposes of trade, 
manufacture, or other productive industry. Among others the fol- 
lowing limitations were made in that section: | 

such tract of land not to include mineral or.coal lands, and ingress and egTess ° 
shall be reserved to the public on the waters of all streams, whetber navigable 
_ or otherwise: Provided, That no entry shall be allowed under this act on lands 
abutting on navigable water of more than eighty rods: Provided further, That 
there shall be reserved by the United States.a space of eighty rods in width 


between tracts sold or entered under the provisions of this act on lands abutting | 


on any navigable stream, inlet, gulf, bay, or seashore, and that the Secretary of | 
the Interior may grant the use of such reserved lands abutting on the water 
front to any citizen or association of citizens, or to any corporation incorpo- 
rated.under the laws of the United States or under the laws of any State or - 
Territory, for landings, and wharves, with the provision that the public shall 
have access to and proper. use of such wharves, and landings, at: reasonable 
rates of toll to be prescribed by said Secretary, and a roadway sixty feet in. 
width, parallel to the shore line as near as may. be practicable, shall be re-_ 
served for the use of the public as a highway. 

Section 13 of said act provided for reciprocal rights with respect | 
_ to native born citizens of the Dominion of Canada. : 

By section 26 of the act of June 6, 1900 (81 Stat., 321, 380), the 
mineral land laws were again extended to Alaska in the following 
terms‘ _ | | | 
‘The laws of tha: United States relating to ‘mining claims, fies locations, 
and rights incident thereto are hereby extended to the district of Alaska. 

That same section provides that the reservation of a roadway 60 
feet wide under the 10th section of the above act. of May 14, 1898, 

“shall not apply to mineral lands or townsites.” 
The act of March 3, 1903 (32 Stat., 1028), entitled, “An he to 
amend section one of the act of Congress approved May 14, 1898, en- 
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titled, oe Act extending the Rometaad laws aa providing foe a 
right of way for railroads 1 in the district, of “Alaska, me reads 1 in part — 


as follows: | | | 
and no. indemnity, deficiency, or lieu-land aaieetionts pertaining to any land 
grant outside of the district of Alaska shall be made, and no land scrip or | 
land warrant of any kind whatsoever shall be located within or exercised — 
upon any lands in said district except as now provided by law: And provided — 
further, That no more than one hundred and sixty acres shall be entered. in. 
any single body by such scrip, lieu selection, or soldier’s additional homestead 
right: And provided further, That no location. of. scrip, Selection, or right along © 
any navigable or other waters shall be made within the distance of. eighty rods 
of any lands, along such waters, theretofore located by means of any such 
_gerip or otherwise: And provided further, That no commutation privileges shall 
be allowed in excess of one hundred and sixty acres included in any home- 
stead entry under the provisions hereof: Provided, That no entry shall be 
allowed extending more than one hundred and sixty rods along the shore of 
any navigable water, and along such shore a space of at least eighty rods shall” 
be reserved from éntry between all such claims; and that nothing herein con- 
tained shall be so construed as to authorize entries to be made or title to be 
acquired to. the shore of any navigable-waters within said district; and no 
patent shall issue. hereunder until all the. requirements of sections twenty-two 
hundred and ninety-one, twenty-two hundred and ninety-two, and twenty- 
three hundred. and five of the Revised. Statutes of the United States have been 
fully complied with. as to residelce, improvements, Pigeon and pane except 
as to commuted lands as herein provided. : 


In departmental regulations of January 13, 1904 (32 i D., “494, = 


407 ), issued pursuant to said acts oF 1903. and 1898, is contained the - 3 


following paragraph: 


_. No entry of any kind in the district of Alaska can however be allowed for 

land extending more than one hundred and sixty rods along the shore of any 
navigable water, which is twice the extent originally permitted by the act of 
- 1898, and along such shore a space of at. least eighty rods is reserved between 
all claims, being the same as originally provided in the act of 1898. | 


Tn departmental. instructions of J uly 7, 1918 (42 Te D., 213), after 
a reference to the departmental instructions of 1904 and the two acts 
involved, gave the following directions:. 


In administering said acts in accordance with. such Sepaibttons and the in- 
structions herein contained, no survey will be approved and no application, 
selection, filing, or location will be allowed under any law for such reserved 
areas other than for landings | or wharves. as resees in section ten of the 
aforesaid act of May 14, 1898. ; 

The reservation between claims along navigable waters. is absolute, ‘except 
as to landings and wharves, and precludes all forms of appropriation under. 
any law, but the inhibition in the reservation between claims along “ other 
waters ” applies only to Scrip, land warrants, and. soldiers’ additional claims.. 


Upon examination of the two homestead acts, it is observed that — 


there is no express direction to the effect that the limitations as to — 


area of claims, the 160-rod. shore frontage and 80-rod reserve blocks, | 
. shall apply to. mineral lands or mining claims. In an endeavor to 
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construe the several acts applicable to Alaska and give proper opera-- 


tion to the terms, conditions and limitations-prescribed in the laws — . 


affecting lands of different character and different classes of claims, _ 
the Department is persuaded that its regulations of July 7, 1918, go | 
beyond the requirements laid down by Congress. The, opinion is 
now entertained that the two homestead acts mentioned do not in 
any manner control, modify or limit the general application. and” 
operation in the Territory of Alaska of the mining laws as the same 
have been extended and made applicable thereto. The conclusion | 
is reached that mining locations and applications and entries there- 
for, and surveys thereof, in that Territory are not properly to be 
éonsidered within the purview or scope of the conditions and ae , 


tions found in said acts of 1898 and 1903. -_ 
_ In this connection, the Department is not unmindful that j in the 


vase of a S. Philbrick ee L. D. , 513), the following language 
was used : : 

It is ‘urged in argument by claimants counsel that the effect of such a seaiiig 
as stated above will be to deny the right to make mineral locations within the © 
reserved areas; that is, if an agricultural claim of this character may not be 
located within | eighty rods of a mineral claim along the shore, neither can a 
mineral claim be located within eighty rods: of. such agricultural claim. It is 
not believed’ that the result suggested will follow as a MECORBATY consequence, 
but the question. is not now here for deter mination. 

In that case it was held that a soldiers’ additional claim sould not 
be located within eighty rods of a prior coal claim. : 

_ As the Department is at present advised, its regulations of Janu- 
ary 18, 1904, were never construed, prior to July last, as applicable 
to mining’ claims, either by this office or the Commissioner's office. 
On the contrary, the practice in the office of the Commissioner has 

been to allow mineral entries without reference to said instructions 

and to approve the same for patent. While the Department has not 
In any reported case had occasion to comment upon such a practice, — 
yet no decision is found in which 'it is even intimated that such regu- 
lations and the limitations prescribed by the homestead act, were ap- 
plicable to mining claims. It is noted that at no time since the pas- 
. sage of the homestead acts referred to have the mining regulations 

contained any reference thereto nor, prior to July 7, 1913, have the 
-: conditions and limitations’ of such acts been construed to apply to | 

mineral land entries. : | | 

In view of the foregoing, the Dain is of opinion that said © 
regulations of July 7, 1913, should be reformed and amended so as 
to conform with the views herein set forth, and to that end proper | 
instructions will be issued. - 

The Commissioner’s decision herein is paagnaealy reversed and in 
the absence of. coe oe ections, the entries involved will be pee to. 


patent. 
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INSTRUCTIONS. 
February 19, 191}. | 


Auzonscmn7s—INDIAN Woman. MAERRIED TO WHITE MAN, i 
‘An Indian woman married to a white man, a citizen of. the: United States, 
and the children born of such marriage, if recognized as members of. an 
- Indian tribe or entitled to be so recognized,.are entitled to allotments on™ 
the public domain under section 4 of the act of February 8, 1887, as 
amended by the act of February 28, 1891, if otherwise within the terms. 
and conditions of that section. 


Jones, First Assistant Secretary: | cs im | 
The - Department has received your [Commissioner OF” Sere 


_ Affairs] request for an opinion as to the right of an Indian woman, 


married to a white man, a citizen of the United States, and of the 
children of such a marriage to allotments on the public domain 
under the fourth section of the act of February 8, 1887 .(24 Stat., 
888), as amended by the act. of February 28, 1891 ae Stat., , 794), 

Said section provides, in part, as follows: | 


| - That where. an Indian. not residing: upon. a reservation, . or for woke tribe 
- no reservation has been provided by treaty, act of Congress, or Executive order, 

shall make settlement upon any surveyed or unsurveyed lands of the United 
‘States not otherwise appropriated, he or she shall be entitled, upon application 
to the local land office for the district in which the lands are located, to have 
the same allotted ‘to him or her, and to his or her children, in quantities and 
manner as provided in this act for Indians residing upon reservations. 

The amended section differs from the original only in the first | 
part thereof, which provides “That where any Indian entitled to 
allotment under existing laws shall make settlement,” etc. ~ 
Other legislation bearing on the fourth section is found in section: 
17 of the act of June 25, 1910 (36 Stat., 855), but it does not mate- 
rially affect the question involved, iran : 
In circular of September 17, 1887, rules and copulabiaie were pre- 

scribed under the. fourth section of ‘the act of. February. 8, 1887, for 
| making allotments to ao on the public domain, among which 
' -was the following: = oe ait st FR , 
| ‘Indian women, auned to cuit men, : or to einer persons not entitled to the 
benefits of this act, will be regarded as heads of families. “The husbands of 
such Indian women: are not. entitled to allotments, but their children are.. 

Here is a recognition, amounting to a construction of the law, that — 

an Indian woman married to a white man, a citizen of the United 
States, and the children born of such a marriage, are entitled to 
allotments under the fourth section, regardless of the fact that the 
‘woman is so married and although such recognition may not be in 
harmony with the general rule that among free people the children . 
of married parents follow the: status or " condition of the: father i in 
the matter of a : ag | 
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In the case of Black noniah awl Ve Waldron (13 L. D. , 683) as aiich 
involved an application for allotment on tribal or reservation lands 

under a special act,.and not on the public. domain, it was held: 

The common law rule that: the offspring of free persons follows the condi-. 
tion of the father prevails in determining the status. of children. born of a 
white man, a citizen of the United States, and an Indian woman his wife. 
Children. of such parents are, therefore, by birth not Indians, but citizens of 
the United States, and consequently not entitled to allotments: under the act 
- of March 2, 1889. 
| But in a ‘subsequent deiion of the same | case as L, D. 311), it 

was held: | 
| A claim of. aimmpaehip in an Indian tribe may be established by the laws 
and usages thereof, although such recognition may not be in harmony with 
the general rule that among free people the child of married parents: follows 
. the condition of the father. > 


The rule prescribed in . the circular of Sects 1, 1887, ap- 
pears to have been followed in making allotments on the public 
domain under the fourth section, regardless of the above decisions | 
in Black Tomahawk v. Waldron, until decision was rendered i in the 
case of Ulin v. Colby (24 L. D. , 311), wherein it was held:. 

Children born of a white man, a citizen of the United States, and an . Indian | 
woman, his wife, follow the status of the father in the matter of citizenship, 


and are therefore not entitled to allotments under section 4, act of February 
& 1887, as amended by the act of February 28, 1891. 3 


The case of Ulin ». Colby involved an application ios dilctinent: | 
under the fourth section of the act of February 8, 1887, and, 
although referring to the above rule prescribed in the eeu of 
September 17, 1887, and to both of the above decisions in Black Toma- 
hawk . Waldron, and also quoting from the second decision thereof, 
the ruling as laid down in the first of said decisions was neverthe- 
less followed. : 

~The question now presented by your office is in view of aceae. 
mental instructions of May 3,.1907 (85 L. D., 549), which overruled 
Ulin v. Colby. These instructions were issued in view of a letter 
from your office from which it was inferred that since the decision 
in the case of Ulin v. Colby, the rule had been to deny others than - 


-full-blood Indians allotments under the fourth section. In said — 


instructions, after pointing out “That there is such a discrepancy 
between the syllabus of Ulin v. Colby ... . . and the principle — 
clearly expressed i in Black Tomahawk »v. nS Waldner (19 L. D., 311), 
‘that Ulin v. Colby will be disregarded. hereafter 1 in deciding ques- 
tions of allotments,” it was further stated :: | a 

If the practice has been to refuse allotment to aoee having. white blood, it 


was a mistake. The quantum of Indian blood or of white blood possessed by_ 
the applicant does not control and should not, of itself, influence the. decision 
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as to his right to an allotment. One who is recognized by the laws and usages 
of an Indian tribe as a: member thereof, or who is entitled to be so recognized, 
must be held qualified to take an allotment out of the public lands under the 
fourth’ section of the act of February 8, 1887, as amended by the act of Febru- 
ae 28, 1891. 


In regard to this ealinges your office states: 


Tt would seem from the foregoing that children of Indian blood born to an 
Indian woman, married to a white man, a citizen of the United States, are 
entitled to allotments on the public domain regardless of the common law rule 
that offspring of free persons follow the status of the father thus making such 
children citizens of the United States. . ... . Further, that the principle 
laid down therein is broad enough. to include and should be extended. to in- 
clude. Indian .women married to white men, citizens: of the United 
States... . 

AS said in departmental decision of May 3, 1907, the Gezree of Indian blood. . 
or of white blood possessed. by an applicant does hot and should not. control 
in the decision as to his right to have allotment. Neither should the question — 
of the citizenship of the father be injected into an application in order to deny 
the right of his minor children born of an Indian mother to allotments on the 

- public domain, The same may be said with regard to the Indian mother, If 
she is an Indian and entitled to an allotment under existing law, she should 


be accorded that right regardless of whether her eae is, or is not a eltizen. 


of the United States. 


The effect of the icceraotioas in 35 L. ‘D, 549, peer Tin: VD. 
Colby, was a return or an adherence to the above rule as prescribed — 
in circular of September 17, 1887. Said rule, providing, as it does, 
that Indian women married to white men will be regarded as heads 
of families, carries a recognition that a claim of membership in an 
‘Indian tribe may be established, contrary to the general rule, by the 
laws and usages of the tribe. This principle was announced in Black 
Tomahawk v. Waldron (19 L: D., ; 811), but that case involved an 
allotment of tribal lands. That the same rule, however, is equally 
applicable under the fourth section involving allotments on the pub- | 
lic domain, 1 is confirmed by the instructions in 35 L. D., 549. That 
such is the proper rule as regards allotment under the fourth section 
was also indicated in 8 L. D., 647, when the act of 1887 was before 
the Department for construction soon alter its passage. Tt was then 
held: : 

Viewing the act in all its parts, thus gathering all its purposes and its whole 
scope, it would seem that it must have been the purpose of Congress to allot 
to Indians, not. living. on a reservation, or for whom no reservation has been 
provided, and to the minor children of.such’ Indians, lands to the Same extent, 
in the same manner, under the same restrictions and limitations, mutatis 
mutandis, as were enacted in the case of Indians living upon reservations; with 
the additional requirement, however, of actual eeeement on the tract applied 
for by the non-reservation adult Indians. 

- The fourth section provides that an applicant for aie iaent there- 
under shall make settlement upon the land he desires to have allotted 
to him. 5 ene circular of September 1, 1887, requires, emeng other 


i 
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‘hing that such Indian applicant shall make -oath to that effect. 
The fourth section also authorizes an Indian, upon application, to 


| have allotments made to his minor children. This authority, how- 


ever, extends only to those cases where the parent has made settle- 


ment upon the public domain under said section (40 L. D., 148): 


The law, as construed, only permits one entitled himself under the 
fourth section to take ‘allotments thereunder on behalf of his minor — 
children or of those t6 whom he stands in loco parentis (41 L. D., 
626). The above qualifications must, therefore, appear in addition | 
_to the showing that an applicant under the fourth section is a recog- 
nized member. of an Indian tribe or is entitled to be so recognized. 
Your are, accordingly, advised that the right of an Indian woman 
married to a white man, a citizen of the United States, and of the 
children born of such a marriage, to allotments under the fourth sec- 
tion is to be determined not with reference to the citizenship of the | 
husband or the guantwm of Indian blood possessed by the children, 
but with reference to wnether they are recognized members of an _ 
Indian tribe, or are entitled to be so recognized, and are otherwise 
within the terms and’ conditions. of said section as to settlement on | 
the pubne domain. | | 


"TACOMA AND ROCHE HARBOR LIME CO. 
. Decided February 21, (1914. | 


- MINING. CLAIM—EXPENDITURE AS BasSIS For ‘Parenr—Wacon Roap OR TRAIL. 
A wagon road or trail constructed in good faith and for the manifest pur- | 
pose of aiding in the conduct of mining operations on the particular claim 
to which it is sought to be accredited, is available toward meeting the 

4 statutory requirement concerning expenditure as a ‘basis for aaa 
- CONFLICTING DEPARTMENTAL DECISIONS MopirFiep.. - 7 
- Departmental decision in Douglas and Other ‘Lodes, 84 iL. D, BG, and - 
Fargo No. 2 Lode Claims, 87 L. D., 404, modified, a | a 


: J onEs, J” inst Assistant Secretary : 
| This is an appeal by the Tacoma and Becks Hae ds Lime Com- 
pany from the decision of the Commissioner of the General Land | 


Office of November 26, 1912, holding. for cancellation its mineral 


entry, No. 02426, made February 18, 1912, at Seattle, Washington, 
for the Marble Quarry, Marble Gulch, Marble Mount, Marble Dale, - 
Marble Wonder, Marble Cliff, and Marble Beauty placer claims, 

4 survey No. 948, as to the firsi-tnentioned claim, | 
_. These claims were embraced in mineral entry No. 01665, made 
November 11, 1909, and March 8, 1910, by the same entryman. Min- 
eral survey 948 was made December 10 to December 24, 1908, the © 
mineral surveyor, returning: certain cuts and excavations upon all © 
the claims, of a total value of $3, 591, as improvements common. to. 


gO ae NER sy en ee a 
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all, and accredited a one- gevetith interest, or $513; to each, ron the 
Marble Quarry he reported. aL. discovery out ‘valued at $50. May 28, 


1910, the Commissioner refused to accept shows excavations as com- 


mon improvements, and held the entry for cancellation as to the | 
Marble Gulch, Marble Quarry, Marble Wonder, and Marble Beauty | 
claims. | 4 

The entryman appealed to the Department. During the pendency 
of that appeal, there was filed a report, dated December 27, 1910, 
based upon a survey made July 2 to August 19, 1910, by another 


- mineral surveyor. This report sought to accredit portions of a 


trail, stated. to have been constructed for the benefit of a group of 
twelve placer claims, consisting of the above seven claims, and the 
Carbonate and Calcite, survey No. 909, and the Marble ‘Gam. Marble 
King, and Marble Jack claims, survey No. 977, as a common im-' 
provement. ‘This report. as to the Marble Quarry claim, returned, 


in respect to this trail a one- half interest in one portion, valued’ at | 


$18.33, and the following undivided interests in different portions 
in connection with others of the group of twelve claims, to wit, a. 


one-fifth interest, valued at $90.50; a one-sixth, at $10. 33; a one- 
fourth, at $5; a puoahicd, at $12; a one-half, ae $6, and in pore 
portion a full interest, ed at $3, or a total value of the various 
trail items of $145.16. This report also returned a cut, with a 15 to 
OF foot. face, and from 5 to 40 feet wide, valued at $400, and. a one- | 
~ sixth interest in a-cabin situated upon the Marble Jack claim, used 
as a, tool house and for living quarters, and asserted to be an improve- _ 
_.. ment common to the Marble Quarry, Marble Beauty, Marble Wonder, 
_ Marble King, Marble Jack, and Marble Gem claims. The cabin was 
~ valued at $210, the value of an undivided one-sixth interest being $35. 


By decision of J anuary 28, 1911, the Department affirmed the Com- 


mission’s action of May 28, 1910, holding mineral entry No. 01665 


for cancellation, as above aiated. As to the trail and cabin em- 
braced in the supplemental mineral surveyor’s return, the Depart- 
ment said: , - i 


Since ‘the appeal the showing ia been a ieiaoatea: adee a certificate by 


« mineral surveyor, based upon an examination and survey of improvements: — 
by him extending from July to October, 1910, all.of which was several months - 
subsequent to the mineral entry. The principal items thereunder are what 


appear’ to be other or enlarged cuts upon the claims affected by the Commis- 

sioner’s order and the trail or trails which are set forth.in detail. 
‘Suffice it to say that even if the cabin and _-trails. were held to be acceptable | 

common improvements in such a case under the statute, their value is insuffi- 


7 cient to afford the requisite credits except in. connection with the open cuts 


upon. which appellant. also Telies, fe 
On the other hand, it does not appear whether the improvements covered by 


the supplemental showing were made before the expiration of the period of |. 
publication of the notice of the patent application, and in sa event the further ; 


85017—vor 43149 
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showing properly should first be passed upon by the Commissioner, as was 
the design and purpose of his order. The latter par neo is also true as to the 
other matters included in the order. 

The case is therefore remanded with the direction that the appellant be 
afforded a further opportunity to amplify its supplemental showing in behalf 
of the entry, as far as the facts will permit to be followed by the appropriate 
judgment on the merits; and except as thus modified the order. of the Con- 
missioner is affirmed. 

‘Thereafter, the entryman relinquished nGeOl entry No. 01665, 
and August 95, 1911, filed the application upon which the present 
entry is based, publication of notice being nue from August 3, 1911, 
-to November 2,1911. 

An affidavit ‘by Arthur #. Burr and Julius Hauan, executed De- 
cember 16, 1911, was filed, which asserted the following improve- 
ments upon the Marble Quarry placer: 

1. An open cut, N. 82 deg. 16’ W. 420 ft. from Cor, No. 3, oT x 40 x 14 ft, 


: [ Value $400.00. 


2. Portion of Trails to be credited to this claim “$36, 00. 
8. A log cabin 755 ft. S. 40 deg. 832’ W. from Cor. No. 2, 1x 14 ft, used in 
common as tool house with 5 other placers owned by this Speer Value of | 


1/6 interest $35.00. 
4, An open eut near S. W. corner, 16 x 28 x 24 ft, all | in solid limestone, 


fig die, $470.00. - 
. § Interest in trails to be ‘eredited this claim, gad. 33. 

August T, 1912, the Commissioner as to this affidavit ae out 
that it was not certified by the surveyor-general and required the 
- Glaimant to submit a showing of improvements certified by the 
United States surveyor-general. A third mineral surveyor reported, 
‘September 24, 1912, and based upon that report and the preceding 
surveys, the surveyor-general certified that there were the following 
improvements upon the Marble Quarry a a es 

“1, An open cut, $50. 

2. An open cut, $400. ! 

3. One-sixth interest in cabin, $35, 

4, Trail, $147. 

Total value, $632. . “= | 

By decision of October 15, 1912, the Gsiiniacionie: held that work 
done on a cabin or trail is not svailabis toward meeting the require- 
ments of the statute respecting expenditures prerequisite to patent, 
and required the entryman to show other and sufficient improve- 
ments made on or for the benefit of the Marble Quarry claim subse- 
quent to location and prior to the expiration of the period of publi- | 
cation. | 

In response to this the snbeyaun made a showing ie the effect that 
_ these claims lie upon the side of Palmer Mountain, which rises very 
steeply, the sides. being for many thousand feet so precipitous that 

they can not be scaled, making the construction of the trail neces- 
gary. It was ‘contended that the construction of the trail was in- 
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| dispensable. before any . work on the claims could be done, so as to - 
enable the claimant to reach the property with the necessary tools 


and implements, to place machinery and | structures suitable for 


removing the mineral deposits, and to afford access for workmen. 


and employees, for the carrying in of supplies and carrying out the 


product of the mines. This showing was held insufficient by the 


Commissioner in the decision now under review. The trail lies partly 
within and partly without the boundaries of the group of rene: 


claims, a branch of it extending into the Marble Quarry. 


‘The appellant contends that work upon a road or trail may pr op- 


erly be accredited as annual assessment or the development. work re- 
quired as a prérequisite to the issuance of patent. In support of this 
contention he refers to a statute of the State of Washington, section 
9371, Remington & Ballinger’s Annotated Codes’ and Statutes of 


Washington, 1910, which provides in part: 


Any mining district shall have the power to make road building to mining 
claims within such district applicable as assessment work, or improvement upon 
such claims: Provided, That rules pertaining to such road building shall. be 


made only at a public meeting of the miners of such district: regularly called 


by the mining recorder of such district: . ... such meeting to designate ~ 
where, when, and how such road work shall be done, and shall designate 
some one of their number who shall superintend such road building or construc- 
tion, and who shall receipt for such labor to the performer thereof, such receipts 
to be filed with the county auditor of the county in which such work is per- 
formed by the holder or holders of such receipts, and shall be received as prima 


facie evidence of labor performed aS annual assessment work upon such claim 


or claims, aS may be designated by an affidavit or oath of labor. 
Section 2324, Revised Statutes, provides: 


The miners of each mining district may make regulations not in conflict 


_ with the laws of the United States, or with the laws of the State or Territory - 
in which the district is situated, governing. . the amount of work neces- — 
sary to hold possession of a mining claim, sibjact to the following require- | 


ments: ... On each claim located after the tenth day of May, eighteen hun- 
dred and seventy-two, and until a patent has been issued therefor, not less 
than ohne hundred” dollars’ worth of labor shall be poe relnes or papee acne 
made during each year. a 


Section 2325, Revised Statutes, requires a canada te by the surveyor 


general that “ Age hundred dollars’ worth of labor has been expended 


or improvements made apap the claim,” by the mineral scuyoen or. 
his. grantors. : 
- Assuming, without deciding, that the legislature of the State of 


‘Washington has the power under the above sections of the Revised 
- Statutes to establish rules as to what shall constitute labor or im- | 


provements upon-a mining claim and to delegate that power to a 


mining district, it should be pointed out that the record in this case 
fails to disclose that the land lies within any organized’ mining dis- 


trict, or, if so, that such district has complied with the requirements | 


of fhe State statute, 
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’ The eSucilnab contends, oe that even outside of the State 
| statute work upon a road or trail affording access to a mining claim 
- can properly be accredited as assessment or development work, citing 
the cases of Doherty e¢ al. v. Morris (28 Pac., 85) and Sexton et al. 

v. Washington Mining and Milling Company’ (104 Pac., 614). The 
ona conflict between these decisions and certain holdings of this. % 
Department has caused me to consider the question involved anew. 

In Doherty v. Morris the Supreme Court, of Colorado held that a 
- road constructed to afford access to two adj oining lode claims, held 
in separate ownership, but built in conjunction, could properly, te 
- the extent of the expenditure by each owner, be accredited as annual 
assessment work to each claim. ‘The court said at page 86: 

_ The parties substantially agree that no ordinary development work was  actu- . 
ally done within the surface boundaries of the claim. It is, however, strenu- 
ously contended that the law in this particular was complied with by the con- 
‘struction of a wagon road up Cottonwood gulch to the Great Republican and 
- Little Mattis, adjoining claims. ‘We do not hesitate to assert, - that labor per- 
formed by the owner ofa mine in constructing a wagon road thereto for the 


purpose of better developing and operating the same may be treated as a com- : 
) Pore with the law relating to annual assessment work thereon. | 


In Sexton. eé ai. v. ‘Washington Mining and Milling: Company, 
supra, the Supreme Court of Washington held that, independent of 
the State statute above quoted; the payment of $400 in the construc-_ | 
tion of a road by the owners of four contiguous claims was available | 
as assessment work. The road there crossed one of the claims in| 
controversy and the expense of the construction within the bounda- ' ‘ 
ries of such claim exceeded the sum of $400. The court stated the’ 
question before it at page 615: | 


. Can. the construction of a road, without the boundari ies of a mining claim, be 
credited as assessment work upon such claim, such road providing access to | 
such claim aud others contiguous thereto, and being built for the eae of. 
. mines. and mining claims in the district? | | 


_ The court answered this question at page 616: 


the building and construction of roads which can and. are intended to be used — 


‘in the general development of the mining property is a doing of - assessment: and. 


coe improvement work within the meaning of the law. 


~In Emily Lode (6 I. D., , 220) the improvements jncluded: al vocal 
éiteo- -quarters. of a mile in length and a wagon road one mile long. 
The trail-and road were built to carry the ores from the Emily Lode 
to its owner’s-smelter situate upon a mill site. The report states that 
only a small portion of the road or trail.lay within the. surface _ 
boundaries of the Emily Lode but that it was used for development. 7 
of that claim: The Department stated the question raised at page 
221: - 7 | | 
’ The sole question presented — the appeal is, can the cmprovements made — 
outside of the surface boundaries of the claim as shown by said certificate, — 
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be eoneidered as a. part of the five hundred dollars required | to. be - expended: 
upon the claim?— — -_ ; 
and held that the trail and road Nieiee been built to carry ‘the ores | 
from the claim to the company ’s smelter were properly accreditable 
as a mining improvement. 

In Alice Edith Lode (6 L. D., 7 11), oi entire cost of a road built 
for the improvement of two groups of claims was sought to be 
accredited to one claim. This the Department declined, to permit, 
saying at page 718: -_ % 4 | 

Such being the fact, it must be held that, even if de were > to be: onecieas that 
‘the making of a road outside the exterior boundaries of a claim but. leading 
to it could be treated as a part. of the improvement and development : of the 
claim (which is not done herein), nevertheless the expenditure: on the road in 
question could not. be credited to the one claim here under consider ation, 


since to do so would be to credit this claim with work done and. expenditure 
made in ‘part for other claims or lodes. 


In White Cloud Copper Mining Conpany Me is: D., 382) the _ 


_Commissioner stated the facts as follows: 


Five hundred and twenty-five feet of a road one aiitie In length, no. part of ; 
which is upon the claim is also reported as having been built for the benefit 
of the claim and is valued at $700.00. A road is not necessarily a mining 
improvement. The construction of a portion of a road not upon the claim - 
cannot be accepted as a compliance with the law relative to expenditure upon | 
mining. claims. . 


| The Department held at page O53: 


In the case at bar five hundred and twenty feet of a road a mile oe are 
sought. to be credited as an improvement to the claim. Other five hundred. 
and twenty feet of the same road are certified to as the improvements to ‘be 
applied to another claim. | 


The work done on different Sovaiae: of the company’s road enniot in this — 


manner be. credited to its different claims. ‘Your office correctly held that the 
Claimant is not entitled to a’ patent on the improvements shown. | 


In Douglas and Other Lodes (34 L. D., 556) it was held (syllabus) 


The cost of construction of such portions of wagon roads, used in the trans- 
portation of supplies to and ore from a mining claim or elaims, as extend beyond 
the boundaries of the latter can not be accepted in satisfaction. of the statutory 
requirement with respect to the expenditure in labor or improvements. for 
patent purposes, the connection between the outlying portions of the roads. 
and active mining. operations or development ase too remote to ii their - 
ae ca . 


In F argo No. 2 Lode Claims er Ls D. 404) the Department held 
(syllabus): | 


No part of a wagon road, lying party within and partly without the limits 


of a group of mining claims, constructed and | used for the purpose of trans- — 


| ‘porting machinery and supplies to, aud ore. from, the group, is available toward \ 
- meeting the repent of the statute . ane eae se a i to 
pate : | 
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At page “407 it was re Ss 7 7 

Respecting the availability, as a mining inmorenek of a wagon road, lying 
partly within and partly without the. limits of a group of mining claims, con- 
structed and used for the purpose of transporting machinery and supplies to, 
and ore from, the sroup, the Department, in the case of Douglas and Other | 
Lode Claims (84 L. D., 556), held that the outlying portion of such a road. is 
too remotely counected with active mining operations on a group of mining 
claims to justify its acceptance as a credit towards meeting the requirements of 
the law in the matter of expenditures therefor. If the outlying portion of such 


‘a road is, for the reason. stated in that decision, unavailable in patent pro-— 


ceedings as a mining improvement, a portion of such a road lying within a 
claim would seem to be equally unavailable; for it is manifest that the latter 
portion, if used only for ‘the pur pose. of, transporting supplies to, and ore - 
from, a claim, is no more intimately connected with active mining operations. 
thereon than would be a portion of the same road, similarly used, lying: out- 
side the limits of the claim. The transportation of supplies to, and ore from, 

the claims here in question is the. only purpose for which the wagon road, 

whose value is sought to be accredited to said claims, is alleged to have been 
constructed. or used. The Department is therefore of opinion, that under the 
circumstances disclosed in this case none of the claims here in question is en- 
titled to be accredited with the value or cost of any portion of said wagon 
road, whether situated without or within the limits of the group, and so holds, . 


In Gird.». California Oil Company (60 Fed. Rep., 531) a road 
was attempted to be accredited as annual assessment work to a large 
number of scattered noncontiguous claims in accordance with the 


rules of the local mining district. oe the court refused to permit, 
saying at page 542: 


But the local rules, in so far as they conflict with. the act of Congress are, 


of course, of no avail, and that, as has been repeatedly stated, requires an an- . 


nual expenditure of $100 in work or improvements on each claim, provided that, 
where the claims are held in common, such expenditure may be made upon 
any one claim. But, to come within this latter provision, the claims so held 


in common must, as said by the Supreme Court in Chambers v. Harrington, 


supra (111 U. &., 850), be contiguous, and the labor and improvements relied _ 
on must, aS held in Smelting Company v, Kemp, 104 U. 8., at page 655, be 


made for the development of the claim to which it is sought to apply them; 


that is, in the language of the Supreme Court, “ to facilitate the extraction of 


_ the minerals it’may contain.” 


— : 


reat ele 


‘Lindley on Mines, Second Edition, Sees, 629 and 631, lays down 


the rule as follows: 


Roadways are necessities, and where such have been aousteaciad on the 
claim for the manifest purpose of assisting in the development of the mine, 
such as transporting machinery and materials to and ore from the mine, it is 


a legitimate expenditure. But manifestly such a roadway constr ucted for the 


purpose of reaching other properties would not satisfy the law. 
re * tk * e > Hf 


AS we ins heretofore -observed, roadways are. necessary, and where con- 
structed in good. faith and for the manifest. purpose of aiding in the conduct 
of mining operations on the particular claims sought to be represented by this 
character of work, the cost of their construction in connection with active min- 
ing operations may be entitled to consideration; but this rule is to be applied - 
cautiously and on the lines of obvious common sense. In a general way, all - 
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ads within a mining distr ict are eahieeuicnt and necessary ; but to say that 
work done upon the general highways within a mining district may be done by © 
mining locators and applied in lieu of assessment work on their respective 
claims would be absurd. A road is not necessarily a mining improvement. 
The construction of a road, no portion of which is on the claim, and which is 
not intended to be used in connection with such-claim, cannot be accepted as 
a compliance with the law relative to annual expenditure. 


I am of the opinion that.the proper rule is as above laid down by 
Mr. Lindley, that the decision of this Department in Douglas and 
Other Lodes and Fargo No. 2 Lode Claims, supra, went too far and 
should be modified to the extent indicated. | | 

In the case now under consideration the Commissioner held that 


a road or trail could in no event be accredited as an improvement, to- 


‘a mining claim. While.this holding is apparently in harmony with 
the decisions in Douglas and Other Lodes and Fargo No. 2 Lode 
Claims, supra, it is, as applied to the facts of this particular CASE, 
which clearly establish that the trail is a proper mining improve- 
ment, erroneous. This statement, however, is made with no inten- 
tion of adjudicating the question of whether the portion of the trail 


sought to be accredited to- the Marble QJuarry” Claim is. properly 


accreditable to it in the manner sought as part of an improvement | 
common to the twelve claims. The questions — involved in determin- — 
ing the applicability. of the trail as a common improvement have not — 
been passed upon by the Commissioner and should be passed upon | 
by him in the first instance. ed 
The matter is accordingly veponatled: ae further proceedings in 


| harmony herewith. This renders it unnecessary to pass upon the 
. question of whether the cabin upon the Marble Jack Claim can be 


accepted as a mining’ improvement or as-an improvement common to 
the. Six a . 


tered 


| FORT PECK LANDS—DESERT ENTRIES—EXAMINATION OF LAND. = 


Soppuemewrat REGULATIONS. 


DEPaRTMENT OF THE INTERIOR, =. 
General Lanp OFFIce, 
Washington, February 25, 1914. 
The Honea SECRETARY oF THE [WreERIOR. | 
Sm: Your attention is called to paragraph 16 of the regulations 
opening lands within the Fort Peck Indian reservation, in ape, 
which reads as follows (42 L. D., 267, 270) : 


Applicants will not be required to swear that they have seen or examined ee 
‘the land, before making application to enter, and the usual nonmineral and en 
- nonsaline. affidavits will not be required with application to enter made prior 


to June 80, 1914, but evidence of the nonmineral. and. nonsaline character of the © 


-Jands enter ed before that date must be furnished: by the races pefore their 


final proofs are mecepteds: 
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In the opinion of this office, desert innd entries for ‘said lands 3 
should not be allowed to persons who have not familiarized them- — 
selves with the character of the land and the possibility of obtain- 
| ing water for the irrigation’ thereof, and, under said regulation, 
prior to June 30, 1914, neither homestead entrymen. nor desert land 
_ entrymen need swear, when they present their applications to enter, 
that they have personally examined the land. 7 
_ Persons who wish to make desert land entries of dass lands, 
under numbers assigned to them, may present their applications to 
enter at any time within ten days from the dates of their selections, 
and may examine the lands either before making their selections or 
before the expiration of such ten pales In the opinion of this office | 
| ee applications to enter, a as to a previous examination of the lands, 
its nonmineral and nonsaline character, and otherwise, which is 
required 1 in other cases where desert land ‘applications are presented. 
It is therefore recommended that said paragraph be amended to . 
| read. as follows: | | | 


‘Persons applying to. sake homestead entries of these lands prior to June 30, 
1914, will not be required to swear that they have seen or examined the land | 
before making applications to enter and will not be required to furnish the — 


usual nonmineral and nonsaline. affidavits with their applications, but must 


furnish evidence of the nonmineral and nonsaline character of the lands be- 
: fore their proofs are accepted. Persons applying to make desert land. entries | 
of these lands must personally examine the lands either before or after making 
their selections and before presenting their applications to enter. Such persons 
: will be required to: make the same showing in their applications to enter, as 
to a previous examination of the lands, its nonmineral and nonsaline char- 
acter, and otherwise, which is required in other cases where desert land appli- 
cations are presented. | : ae 
Very respectfully, . | _ | 
| Cusay Taruman, Commissioner. 
Approved, February 28, 1914: : 
A. A. Jones, 
Hrs Assistant Secretary. 


ted 


‘CERTIFIED COPIES OF RECORDS. 
Crrcuzar, ; 


DuparTMENT OF THE LNTErtor,” 
GENERAL Lanp Orrice, 
| _, Washington, eerie 26, ikaaa 
-Recrsrers AND REcErvers, 3 
| United States Land Oflices. 
- Sms: The Comptroller. of the Treasury, in a. ne dated Je anu-. 
ary 19, 1914, holds that the act of August 24, 1912 (37 Stat., 497), 


was not intended to apply to registers ad receivers. 
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‘ade the raieepe etation placed upon “said act by ths Dens faeae 


‘circular No. 180 was issued October.17, 1912 (41 L. D., 333), which — 
should henceforth be disregarded by you. The use of the seal fur- 


nished -you should be discontinued, and the disposition of all moneys” 


received for copies of your records will be governed by the pepneee 


laws without regard to the provisions of said act. 

| Very Pespocttuly, : 

Cuay Tarsacin Commassioner. 

Approved, February 26, 1914: | . : 
A. A. Jonzs, 


Furst Assistant Seoretory. 


— 


; WILLIAM sas 


| Decided February 28, 1914. 


% 


_ ADJOINING FARM Eavrny—Anma OF ORIGINAL Farm. 


Section 2289, Revised Statutes, does not limit the area of the original fain 


that may serve. as the basis for an adjoining farm:-entry under that section, __ 


except to provide that the original and adjoining farms shall not together 
exceed 160 acres; so that any farm holding, no matter how amar the area, 
may be made the basis for an adjoiming farm Suny: 


- J onss, First Assistant Secretary: 


William A. Hare appealed from decision of the Gominieionsr of © 


~ the General fone Office of J ao 1, 1912, canceling his adjoining farm — 


entry for 8. 4 SE. + and NE. 4 SE. 4 , mec. 28, "T. 11 N., R. 15 W., 
Little Rock, Aeoneaa as a aonnl iS his original farm ior part of 
NE. 4 NE. 4, Sec. 33, NW. 4 NW , Sec. 34, and SW. 2 SW. ¢ L, Sec. 27, 
T. 11 N,, R. 15 W. , 

March 21, 1906, Hare finde entry on which he submitted final 7 


_ proot April 29, 1911, but certificate was withheld on protest. 


Section 28 was withideayen by executive proclamations of March 6, 


1908, and February 25, 1909, for Ozark National Forest. August 1, 


1911, the Commissioner directed proceedings against the entry on the 


| charge preferred by an officer that claimant was not qualified to make: — 


adjoining farm entry because he did not then own the land claimed as 


the original farm; that the land claimed as the original farm em- 
braces only four and a half acres, and is insufficient base for adjoin- 
ing farm entry: The charge was served and denied, hearing asked - 
and had December 5, 1911, evidence being taken. before a designated 
officer at Clinton, Avlaneae The local office found for claimant, 
recommending dismissal of the proceeding. The Commissioner — 
found the first charge not proven, and, as to the second charge, that _ 


less than a Government subdivision can not be made basis of an - 


| adjoining farm homestead entry: wherefore he reversed the action — 
of the local office and held the entry for cancellation. The Commis- Be 
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sioner cited as authority for his decision that in case of William F. 
Roedde. (89 L. D., 365). In Roedde’s case, cited, it will be seen that 

the bases for his adjoining farm entry were three town lots,-being ° 
lots 1 and 5, block 7, and lot 22, block 6, in townsite of Crescent Mills. 
The Department Held=s a ; | 


that to be available as the basis for an adjoining farm entry, a tract relied 
upon for that purpose should, at the date of the additional entry, occupy such — 
_ @ status that-it might, if vacant on the records of the local. office, have been 
- included in the entry, the area originally owned being regarded, for adminis- 
trative purposes, as constituting a part of the entered area. It is on. this 
theory. only that a continuance of the entryman’s residence on, and cultivation 
of, the area originally owned can be accepted as fulfilling the pen uinements of 
the homestead law with respect to the additional areas. 

It is well settled that land that has been’ appropriated to urban uses is not sub- A 


ject. to homestead settlement and entry. (Norman Townsite v. Blakeney, 15 — | 


L. D., 899; Walker v. Lexington Townsite, 13 L. D., 404; Guthrie Townsite ». 
Paine et al., 18°L. D., 562; North Perry Townsite v. Linn, 26 L. D., 393; Need- 
ham v. Northern Pacific R. R. Co., 26 L. D., 444; Turnbull v. Roosevelt Town- 
site, 34 L. D., 94; Aztec Land & Cattle Co. v. Tomlinson, 35 L. D., 161.) 

It is evident, from the description the present applicant gives of the land 
sought to be used .as the basis of an adjoining farm entry, that it has been 
appropriated to urban uses, in other words, isa town lot; and the Department 
is of opinion that ownership of and residence on 2 town lot bordering on public 
land subject to entry can not be made the basis for entry of the latter under 
the provisions of section 2289, Revised Statutes, above quoted. ‘The application, 
therefore, even if perfected so as to meet the requirements of the decision of 
the Commissioner, could not be allowed, and, accordingly, will be rejected. - 


The reason for this decision is stated that the land sought to be 
used as a basis of the adjoining farm entry had been appropriated to . 
urban uses. It was not an agricultural holding. . This was the con- 
trolling fact in the case, and is wholly wanting in the present one. 
The adjoining farm homestead act does not prescribe the form or the 
area of. the original farm: Provided only it is a farm holding, 
the area is of no consequence, and there is no requirement that the 
original farm holding shall consist of a Government subdivision, or 
of any area or part of one. 

The decision is therefore teas ad if no obj ection appear final 
proof will be accepted, and case ae to patent. 


——$<—— 


SOLDIERS’ AND SATLORS’. HOMESTEAD RIGHTS,. 
CIRCULAR. : 


Departmen or THE Iwrertor, 
GENERAL Lanp OFF ice, 
W ashington, D. C., February 28, L914. 
1. Any athens soldier, seaman, or marine, who served for not less 
than ninety days j in the Army or Navy of the United States during | 
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the civil war and who was honorably discharged and has remained 
loyal to the Government, and who makes a homestead entry, is entitled 
under section 2305 of the Revised. Statutes and the act of June 6, 
1912 (37 Stat., 128), to have the term of his service in the Army or 
Navy, not exceeding two years, deducted from the ie years’ resi~ 
dence required under the homestead laws. | 
_ Similar provisions are made in the acts of June 16, 1898 (80 Stat., 

473), and March 1, 1901 (31 Stat., 847), for the benefit of like persons 
who served in the late war with Spain, or during the capEreen of 3 
the insurrection in the Philippines. | 

9. A soldier or sailor of the classes above mentioned who makes — 
entry as such must begin his residence and cultivation of the land 
~ entered by him within six months from the date of filing his declara- 

tory statement, but if he makes entry without filing a declaratory 
statement he must begin his residence within six months after: the - 
- date of the entry. Thereafter he must continue both residence and 
cultivation for such period as will, when added to the time of his 
military or naval service (under auliscment or enlistments covering 
war periods), amount to three years; but if he was discharged on 
account of wounds or disabilities incurred in the line of duty, credit 
for the whole term of his enlistment may be allowed; however, no 
patent will issue to such soldier or sailor until there has been resi- 
dence and cultivation by him for at least one-year, nor until a habit- 
able house has been placed upon the land. If the soldier's military 
service was sufficient in duration to require only one year’s residence 
and improvement upon the claim, the entryman must perform such — 
an amount of cultivation as to evidence his good faith as a homestead 
claimant. ‘If his military service was of such limited duration as to 
require more than one year’s residence upon-the claim, he will be 
_ required to perform cultivation to the extent of one-sixteenth of the 

area of the entry, beginning with the second year thereof,-and if proof 
~ is not submitted before the third year he must also cultivate at least 
one-eighth of the entry beginning with the third year and oueaue 
to date of proof. | 

3. No credit for military service can be allowed where commuta- | 
tion proof is submitted: 

4, A party claiming the benefit of his calvary service must file 
with the register and receiver a certified copy of his certificate of | 
discharge, showing when he enlisted, when he was discharged, and 
the organization in which he served, or the affidavit of two respectable, 


disinterested witnesses, corroborative of the allegations contained — | 


in his affidavit on these points, or if neither can ‘be procured, his 
own affidavit to at otfect, | 
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PERIODS OF SERVICE FOR WHICH GREDIT MAY BE GIVEN IN LIEU OFr 
_ RESIDENCE. - 


5. In determining the rights of parties under sections 9304-2309 _ 
of the Revised Statutes the civil war is held to have lasted from — 
April 15, 1861, to August 20, 1866; the Spanish war and sees 
pine insurrection from April a1, 1898, to J uly 15,1903. - a 

No credit for military service can be given unless a soldier or 7 

sailor served for at least ninety days between the dates above men- 
tioned. : 
‘In computing the period of service of a aie ‘who has served 
‘in the Army of the United States,” within the meaning of that phrase 
as used in section 2304 of the Revised Statutes, the entrance of the © 
soldier into the army will be considered as dating from his muster 
- Into the service and not from his enlistment, if he was a volunteer; 
credit for military service in the regular army is spountoe from 
date of enlistment. 

_ An entryman having enlisted and served ninety in during any — 
one of the wars above mentioned is entitled under section 2305 of the 
_ Revised Statutes to credit for the full term of his service under that 
enlistment, although such term did not ee until after the war 
ceased. : 
6, A person who served for less than ninety aay in the Army or 
Navy of the United States during said wars is not entitled to have 
eredit for military service on the required period of residence upon 
his homestead, although he may have been discharged for disability 
- incurred in line of duty. 

7, A person serving in the Army or Navy of the United States . 
may ‘make a homestead entry if some member of his family. is re- 
siding upon the land applied for, and the application and accom-_ 
panying affidavits may be executed before the officer commanding 
the branch of the service in which he is engaged. Such soldier or 
‘sailor is not required to reside personally upon the land, but may 
receive patent if his family maintain the necessary residence and 
cultivation until the entry is three years old or until it has been 
commuted. The soldier’s family in this connection is restricted to his 
wife and minor children. : | 
_ §..A soldier is entitled to the same ‘eredit for military service In. 
connection with homestead entries under the enlarged homestead 
act of February 19, 1909 (85 Stat., 639), as amended by the acts of 
June 18, 1912 (87 Stat., 132), and February 11, 1913 (87 Stat., 666) ; 
and under the act of June 17, 1910 (36 Stat., 5381), which was also 
amended by said act of February 11, 1913, as is allowed i in connection 
with ordinary homestead entries. 

9. The special privileges accorded soldiers or sailors, as ahetedh. | 
in this circular, are not subject to sale or transfer, and can only be 





‘DECISIONS RELATING TO THE PUBLIC LANDS. . 141 


exercised by the soldier or sailor himself, his widow, if unmarried, 
or his minor orphan children. The adult child of a soldier has no — 
special privileges in connection with the homestead lave on account 

of his father’s military service. 3 : 


HOMESTEAD RIGHTS OF WIDOWS AND MINOR ORPHAN CHILDREN OF 
DECEASED SOLDIERS AND SAILORS. 


10. (a) If a soldier or sailor makes an entry or files a declaratory 
statement, and dies before perfecting the same, the right to perfect 
the claim, including the right to claim credit for the soldier’s mili- 
tary service, passes to the persons named in section 2291, Revised 
Statutes; that i is, to his widow, or, if there be no widow, i his heirs | 
or devisees. | 

(b) In case of. ee Agi of any person who ould be eartied to a. 
homestead under the provisions of section 2304 of the Revised Stat- 
utes, but who died prior-to the initiation of a claim thereunder, his. 
widow, or in case of her death or remarriage, his minor orphan chil- 
dren by a guardian, duly appointed and officially accredited at the — 


= Department of the Interior, may make the filing and entry in the 


same manner that thé soldier or sailor might have done, subject to all 
the provisions of the homestead laws in respect to settlement and 
- improvements; and the whole term of service, or in case of death 
during the term of enlistment, the entire period of enlistment in the 
military or naval service will be deducted from the time otherwise 
required to perfect the title to the same extent as might ne been 


allowed the soldier. (Sec. 2307, Rev. Stat.) 


Where a homestead entry is made under section 2307, Revised: 
Statutes, by the widow or minor orphan children of a deceased. 
soldier or sailor, compliance with law both as to residence and im- . 
‘provement is required to be shown to the same extent. as would have 
been required of the soldier or sailor in making entry under section _ 
9304, Revised Statutes, except that credit will be given upon the 
phos: -year period for the entire term of the enlistment, not exceeding 
two years, where the soldier or sailor died during the term of his 
enlistment, provided he served at least ninety days. 

(c) In case of widows, the prescribed evidence of military service 
of the husband must be furnished, with affidavit of widowhood, giv- 
ing the date of her husband’s death, 

In case of minor orphan children, in addition to the prescribed 
evidence of military service of the father, proof of death or remar- 
riage of the mother must be furnished. Evidence of death may be 
the. testimony of two witnesses or a physician’s certificate, duly . 
: attested. Evidence of marriage may be certified .copy of marriage 

certificate, or of record of same, or testimony of two Witnesses to the 
: marriage ceremony, 
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Minor eentan children must fine a, joint entry nee ee duly 
appointed guardian, who must file certified copies of the powers of 
guardianship, which must be transmitted to the General Land Office 
by the registers and receivers, _ 

11, All homestead applicants who are not native en citizens of 
the United States must have declared their intention to become citi- 
zens of this country, and before submitting proof, must be fully 
naturalized, An honorable discharge from the U. S. Army, or an 
honorable discharge from the U. 5S. Navy, or Marine Corps, after five 
years’ consecutive service in the Navy, or one enlistment in the U. 8. 
Marine Corps, is equivalent to a declaration of intention on the part 
of such soldier, sailor or marine, and he may, therefore, make a home- 
stead entry without formally declaring his intention to become a 
citizen, but must, of course, perfect final naturalization before sub- 

ue pe 


- SOLDIERS’ DECLARATORY STATEMENTS. 


12. io: Soldiers’ and sailors’ declaratory statements may be filed : 
in the land office for the district in which the lands desired are located . 


- by any person entitled to the benefits of sections 2204 and 2307, Re- 


vised Statutes, as explained above. Declaratory statements of this 
character may be filed either in person or through an agent: acting — 
under power of attorney, but the entry must be made in person, and 
not through an agent, within six months from the filing of the de- _ 
claratory statement, and residence must also be established within | 
that time, | 

The party entitled to file a declaratory statement may make entry 
in person without filing a declaratory statement if he so desires. 
_ The soldiers’ declaratory statement, if filed in person, must be ac- - 

companied by the prescribed evidence of military service and the oath 
of the person filing the same, stating his residence and post-office 
address, and setting: forth that the claim is made for his exclusive _ 
use and benefit for the purpose of actual settlement and cultivation, 
and not, either directly or indirectly, for the use or benefit of any 
other person; that. he has not heretofore made a homestead entry, or 
filed a declaratory statement under the homestead law (or if he has 
done so, he must show his qualifications to make a second or addi- 
tional homestead. entry) ; that he is not the proprietor of more than 
160 acres of land in. any State or Territory; and that since August. 
30, 1890, he has not entered or acquired title under the agricultural 
—jJand laws of the United States, nor is he now claiming under said 
laws a quantity of land, which with the tracts applied for would 
make more than 320 acres, or, in the case of a claim under the en- 
wreee homestead laws, 480 acres. | 
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~ (b). Th case of filing a. soldier’s Aoainedtoxy statement by ‘cet the 
cath must further declare the name and authority of the agent and . 

the date of the power of attorney or other instrument creating the 

agency, adding that the name of the agent was inserted therein be- 


_ fore its execution. It should also state'in terms that the agent has 
no right or interest, direct or indirect, in the filing of such declaratory a 


| statement. 
The agent must file (in addition to his power of attorney) his own 
oath to the effect that he has no interest, either present or prospective, 
direct or indirect, in the claim; that the. same is filed for the sole 
benefit of the line and that no arrangement has been made whereby 


said agent has been empowered at any future time to sell or relin- 


-quish such claim, either as agent or by filing an epee a ea 
.ment of the claimant. . 
(c) Where a soldier’s declaratory statement is 5 filed j in person the 
affidavit of the soldier or sailor must be sworn to before either the 
register or the receiver, or before a United States commissioner, or a 
judge, or clerk of a court of record in the county or land district mm 
which the land sought is situated. Where a declaratory statement is 
filed by an agent, the agent’s affidavit must be executed before one of | 
the officers above mentioned, but the soldier’s affidavit may be exe- 


-euted before any officer having a seal and authorized to administer 


oaths generally, and not necessarily within the land district in which 

the land is situated. 

- The fee to be paid to the register and receiver : of the inna office 

where the declaratory statement 1s filed i is 22, except in the Pacific - 

States, where it is $3. 
(d) A homestead entry under a declaratory statement can not — 


be made through an agent, and the entry must be made and settle- — - 


ment on the land commenced within six months after the filing of 
_ the. declaratory statement. Residence, cultivation, and improve- 
ments, must be. shown to the same oon as though no > declaratory 
statement had been filed. 
. 18. The filing of a declaratory statement. will not be held to bar | 
the admission of filings and entries by others, but any’ person — 
making entry or claim during the period allowed by law for the 


entry of the soldier will do so subject to his right; and the soldier’ sg. 


application, when offered within such time, air be allowed as a 
matter of right, and the intervening claimant will be notified and | 
afforded an opportunity to be heard. | - 
14, As implied by the requirements of the oul a soldier will be 
held to have exhausted his homestead right by the filmg of his. 
declaratory statement, it being manifest that the right to file is a 
privilege granted to soldiers in addition to the ordinary privilege 
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onlys in the matter of giving them power to hold their dia wae for s1x 
months after selection before entry, but is not a license to abandon 
“such selection with the right thereafter to make a regular home- 
stead entry independently of such filing. This is clear from the 


statutory language. Section 2304 provides: “A settler shall be = 


allowed six months after locating his homestead and filing his 
declaratory statement in which to make entry and commence his 
settlement and improvement;” and section 2309 requires him “in 
_ person” to “make his actus entry, commence settlement and -im- 
provement oo the same, and thereafter fulfill all the requirements 
of the law.” These must be done on 1 the same lands selected and 
located by the filing. | 
15. Soldiers. and sailors are cautioned. against dealing with the 
so-called soldiers’ claim agencies, or persons or companies who rep~ 
resent themselves as authorized by the Government to make entries 
or filings for soldiers. The Government does not employ nor au- 
thorize particular individuals to locate soldiers or sailors, or to 
file declaratory statements ‘for them, except pander the conditions. 
above set forth. . 7 
 Ciay edna C ommissioner, 
Approved, Tebeay 28, 1914. | | 4. 
Anpreits A. Jonns, | 
| First Assistant Secretary. 


ALFRED A, KNEPPER. 


Deci ded Pebr ney 28, 1914, 


Leave OF ABSENCE—FINAL PROOF. 
| Where the absence of a homestead entryman poi his claim was due to a 


cause which would have entitled him to a leave of absence under the act _ 


of March 2, 1889, had he filed application. therefor, his failure to apply for 
such leave should not prejudice consideration of final proof submitted upon 
his entry; but, in the absence of adverse claim or interest, the submission 
of proof may be treated as in effect an application for leave for the périod: 
of his absence and leave therefor granted under the oe of that act. 


LEAVE OF ABSENCE—ACT oF JUNE 6, 1912. 


| The provision in the act of: June 6, 1912, that an siete shall reside upon | 
‘his entry for practically seven months each year after the establishment of 
residence, does. not prevent the allowance of leave of absence for a gr eater 
period, for proper cause, under the act of March 2, 1889. 


_ JONES, First Assistant Secretary: | 
~ Appeal has been filed by Alfred . A. nese from iéciciet of May 
22, 1918, of the Commissioner of the General Land Office affirming 
“the action of the local officers in rejecting the final proof submitted 
by said Knepper, November 97, 1912, under the act of June 6, 1912 


| 689). ae 
The prot shows that the siti Has on teas ieadc a. ‘sod ce 
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(37 Stat., 128), on his original homestead entry made February 14, _ 


1908, for the NE. } and his additional entry made J uly 94,1909, for — 


. ‘the NW. 4, Sec. 19, T: 20 N., R. 34 E., N. M. P. M., isa - 

Mexico, aud detect. | _ 
These lands were designated May 1, 1909, as subject to the provi- | 

sions: of the. enlarged homestead act of February 19, 1909 oe Stat., 


class of improvements, including house, coal house; cellar, stable, _ 


well, and nearly 900 rods of fence, all valued at $450. He has had» 


one hundred acres in cultivation since the first year of his entry, cul-. 

tivating the same to corn, millet, sorghum, oats, maize; potatoes, etc. 
Entryman established residence: on thie laud ‘March 6, 1908, with’ 

his family, and was on the land thereafter, except for two crosthe. 


and nineteen days, during the first year from the date of establishing 
- residence, two months and fifteen days during the second year, this _ 
_ being, however, part of a continuous period of ten months and ten ~~ 
days, extending to November 1, 1910, the extent of which was‘due to 
his wife’s invalidism, as font by physician’s certificate. From. that. 


date until the submission of-proof he was absent for two short pe- 
riods, from January 1 to May 8, 1911, and from December 1, 1911, 


to May 4, 1912. It is held in the decision appealed from: that the oA 


residence required by said act of, June 6, 1912; is not shown, but that 


an bearing i in mind the two leaves of abseries acts of February 18,1911 
(36 Stat., 908), and August 19, 1911 (87 Stat. , 28), the proof i 1s ac- 


ceptable as commutation ptoof as to the sriginal entry, and that the | 


_ entryman might perfect that entry accordingly. 


_. This entryman’s good faith with reference to his entry and the 
~ submission of proof thereon, is manifest. “His residence. from No- 
vember 1, 1910, was practically continuous, eliminating the periods 
_ covered by the leave of absence acts referred to, and he was.continu-_ 
‘ously on the land prior to that date for more than fourteen months 
preceding his prolonged absence on account of his wife’s illness. 
~ This absence was clearly such as would have entitled the entryman 


| had he filed application to leave under the provisions of the act of — 


March 2, 1889 (25 Stat., 854). His failure to apply for such. leave 


should not now prejudice consideration of his final proof, the submis- 


~ sion-of which is in effect an application for such leave, and, in the _ 
absence of any adverse claim or interest appearing, leave therefor — 
~ should be granted. The provision of said act of June 6, 1912, that 

an entryman shall reside upon his entry for practically. seven ‘months 
each year after the establishment of residence, does not prevent the . 
allowance of leave of absence for a greater period because of pro-..- 
longed sickness, or other cause, as provided 3 in said act Or March § 2, 


. /85017—voL. 4314-10 
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1889. Where a. Weeianons nee for Sek léave ieee the con- 
tinuity of residence is not thereby broken, when: the question of such 
leave comes up for consideration for the first time on final proof, as. 

_ in this case, and this entryman. 1 is entitled on such proof to considera- 
tion of his holding residence since the date of its establishment, upon _ 
_ the same principle stated in the case of Sherman Shouse (39 L. D.,. 
360). It is apparent, therefore, that this entryman has resided pen 7 
said lands for much more than three years, and has fully complied 
. with the homestead law in the matters of residence, pop rovemenes 


= and cultivation. 


. This proof should be ema as to both entries combined, under 

the provisions of the act of February 11, 1913 (37 Stat., 666), and. 

approved as to both entries, and certificate issue accordingly. > | 
The decision appealed from i is reversed. 3 


FRED A. “RIBS : 
Decided January 29, 191. 


_ ‘Forrst- Larev See Tae Cen 7—WIrHDRAWAL, 

Where - an application to make forest lieu selection. ‘fails pecatise Ge de a 
fective base, amendment thereof by the substitution ef new base can not. 
be avowed in the face es an, intervening withdrawal aot forestry. ‘purposes. 


7 J ONES, First Assistant Seeretary: 


. July 12, 1901, FE. A. Kribs filed in the local oflics at + Sacramento, "4 
=e Call fornia. an application to make lieu: selection under the act of — 
’ June 4, 1897 (30 Stat., 36), for the S. 4 NE. 4 1, SE. 4 SE. 4, Sec. 81, 


SW. 4 SE. 4, Sec. 39, T. 13 N., B. 14, M. D. M,, in liew of the NE. 4, 


See. 16, T. 21 S,R1E, W. "M., in ‘the Caseiie Forest Reserve, and. : 
on July 28, 1901, he filed, under the same act, application to select the 


SW. 4, See. 14, T. 18 N., R. 14 E., M. D. M, in lien of the NW. 4, — 
said section 16, The NE, 4 of ace 16,T..21S.,R.1E., assigned as | 


base, was embraced. in “tie ‘homestead entry of 6) ames A. Robinson, 

_ and the NW. 4, of said section 16, was embraced in the homestead - 
- entry: of Ca A. Miller. ‘Patent had issued upon both of. these 
entries, : 
Suit was one by the United States i in. the United States Cir- 
‘cuit Court for Oregon, on March 22, 1907, against these entries, . 
which: resulted in a decree ioning: the patents, which left the - 
selections herein without base. September 28, 1911, claimant here- 


in filed application to withdraw his selection, and ‘tendered: there- * 


with an application to re-select the land upon new base. | 

It appears that on October 3, 1905, a part of the lands selected 
was ‘included in the Tahoe Forest Reserve, and on March 2, 1909, 
the entire township was placed within the said. Tahoe Forest Re- | 
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| serve, shes name. of which Was. changed to. Bldorado National For- 54 


7 . est by Proclamation of July 28, 1910. 


From a decision of the Commissioner’ of the Chal Land Office, . 
dated June 21, 1912, canceling the selections first offered, for in- | 
valid base,.and rejecting the subsequent amendment, upon ie ground 


-. that the land having been ° placed i in the forest reserve was not sub- -_ 
~ ject to selection, appeal has been prosecuted to the ‘Department. — | | 
The Department has held that a defective base may be cured by ~~ 


- amendment but that the rights acquired thereby take effect only — 
from the date when the defect was cured. (6 L. D., 699; 27 L. D., 
644.) Tt has also been. held that indemnity selections. defective for | 
_ want of proper base cannot be amended s so as to defeat an. ee 
- vening claim (15 L. D. , 549). | a 
“In State of California et al. (40 L. Ds, 301); it was hae. syllabus: 7 


An: application to amend a ‘defective school indemnity seléction is defeated | 


by an intervening | withdrawal of the land from. agricultural entry, with a a 


view to classification by the Geological Survey, under which. the’ lands. were | 
_ subsequently classified as oil and placed ina petroleum reserve. . . 
_ The same rule applies with reference to eitdeawals for forestry 
: purposes, as such withdrawal excepts the. land from .agricultural 
- entry, and as the lands involved were embraced in a forest with-— 
- drawal prior to the filing of the new base herein, such selection’ was 

properly rejected. In view of this conclusion it is unnecessary to 
pass upon the validity e the base ee The eneee oe 
, ‘from’ 1s eee 


_ FRED A. KRIBS, 


~ Motion. for. has of departmental decision of J anuary 29, 
1914, 43 L. D., ‘146, denied by First eepisent aes J ones, ae 
20, 194. | | 


EDWARD A. MORGAN. | 
‘Decided February 12, 191, 


| REPAYMENT—VOLUNTARY RELINQUISHMENT. | . ; 
Where by mistake homestead entry was made. for ie: wrong land, and the 
entryman, after applying for amendment but without waiting for final 


action upon. his application, voluntarily relinquished the entry and made’ — 
second ‘entry for the land desired, he. is not. entitled to repayment of the 


fees, commissions and eXCESS purchase money paid in ‘connection . with the 
_ first entry. é 


| a Jorns, First Assistant Secretary: 
| Edward A. Morgan has appealed from decision of the. Coie. | 
sioner of the General Land on rendered November 26, 1912, deny- 


Meee 
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- ing repayment of the fee, commissions aa excess ae money : 
paid in connection with homestead entry No. 014000, made by him» | 
_ July 16, 1910, for lots 3, 4, 5, 6, and 7, and SE. + NW. 4, and BE. 4. 

NW. 4, Sec. 6,.T. 25 N, R 6 BE, Great Falls, Montana, land dis. | 


trict, containing 331.43 ores, ander the enlarged homestead act.of 


February 19, 1909 (35 Stat., , 689). 
Said entry was canceled upon relinquishment fled apes 19, 1912, 
_ and on the same date-entryman tendered application for repayment, 
alleging that the lands covered by said entry did not embrace the 
tracts examined and actually intended to have been entered. _ 
It appears that appellant upon discovering that error had -been 
made in describing the lands sought tobe entered, filed an applica- 


| tion to amend his entry so as to embrace’ the ads he desired, but 
_ before said. application had been finally. disposed of by the Gomis ye 


sioner of the General Land Office, he relinquished the entry upon 
which he seeks repayment, and made second homestead entry, Great 


Falls 028742, covering the tracts applied for by amendment, which oe 


. entry was allowed August 20, 1912. 


Repayment can only be stowed upon specific statutory authority. | a 


The instances in which repayment is authorized by the act of June 
16, 1880 (21 Stat., 287), are where entries have been canceled for 
‘conflict or have been erroneously allowed and cannot be confirmed, 
neither of which conditions is found in this case. The act of March 
26, 1908 (85 Stat., 48), provides that purchase moneys and commis- — 
_ ‘gions paid under any "public-land law shall-be repaid in all cases 
where the entry, application or proof “has been or shall hereafter be 
. rejected, and neither such applicant . nor his legal. representatives | 
shall have been guilty of any fraud or r attempted fraud in connec- - 
tion with such application.” hk 
- In the present case, while the. element of fraud or eee fraud 
may be entirely absent, yet the application or entry was not. rejected 
by the Government, but, on the other hand, the application was 
| accepted and the entry allowed thereon was ‘canceled upon. volun- 
_ tary relinquishment, ‘Tt is clear that a mistake was made in this 
case, but it is one for which the applicant is solely responsible. The - 
words “ érroneously allowed” employed in the repayment act of _ 
June 16, 1880, above cited, have been uniformly construed to refer 
-.. to an error on the part. of the Government. Marie Steinberg (37 
L, D., 234), and Palagia K. Gallas (41-L. D., 63).. — 
- Itis clear that the case is not one wherein: repayment is sathorieed | 
under authority of the acts referred to, and it therefore follows that _ 
~ the Department: is without power to. afford. relief. The decision 
a ee is seoudnely affirmed, : 
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ELLEN BOURASSA ET AL. 
Decided February 19, 191. 


| Aseorices UNpEn Snorr0N 4, ACT OF FEBRUARY 8, 1887. | 

An Indian settler upon the public domain entitled to take an ‘allotment. under. . 

section 4 of the act of February 8, 1887, as amended February 28, 1891, 

is authorized. under that section: to take allotment on behalf of his minor 

children, stepchildren, or other children to whom he stands in loco per ents. 
ALLOTMENTS. LIMITED.TO MEMBERS OF TRIBE. _ 

‘Section 4 of the act of February 8, 1887, authorizes Sictwene of f public lands 


_ only to. persons recognized by the laws and usages of an. Inidian tribe as. 


_ roembers thereof, or entitled to be SO pecoene a 
_. QUANTUM, OF WHirte oR INDIAN BLOOD. ; 
The quantum of. Indian blood or of. white blood posaesdea by : an’ ‘applicant for . 
allotment under said section 4 does not. control, and: should not be considered 

_ in determining the right to allotment. | 
MARRIAGE. OF INDIAN WOMAN ‘TO: WHITE Man. = a 
An Indian ‘woman who by reason of her marriage to a white man. is pre- . 
. vented. from complying with the terms and conditions. of. the 4th section 
of. the act of 1887, is not entitled to an allotment thereunder; and for 
the same reason her minor. children mvs. under her care and protection 

are not so entitled. — | - 


Jon onus, Férst Assistant Secretary: | 
Appeal has been filed from decision of the Commiioney of ais 


“General Land Office; holding for rejection. Indian allotment applica- _ 


-- tions filed on behalf of Ellen Bourassa and her minor children under > 
- the fourth section of the act of: February 8, 1887 (24 Stat., 388), as 
amended by the act. of neue 28, 1891. (2 aa 7 8), “ae . 
| eee in part: | : . | 
“That where any Indian not residing upon a reservation, or for. whose tribe . 


no reservation has been provided by treaty; act of Congress, or Executive Order, ae 
_ shall make settlement upon any surveyed. or unsurveyed lands of. the. United 


- States not otherwise appropriated, he or she shall be entitled, upon applica-° . 


tion to-the jocal land office for the district: in which the lands are located, 


to have the same allotted to him or her, and to his or her children, in quantities = 


. and manner as provided in this. act for Indians. residing | upon reservations. 


_ This section, as amended by. the act of ¥ February 28, 1891, differs . — 
ee from the original section only in the first part charset, which pro- 


vides that “where any Indian entitled. to allotment. under existing 7 
| laws shall make settlement, eté.” | 


The allotment . applications were ‘filed pe Abdalah fae. a 
white man,.who has since died. He was the second husband of Mrs. — 
Ellen. Bourassa, the name of her. first husband being La Chapelle. 
One, at least, of the children for whom allotment applications. were — 
filed was by the first husband. Both of the husbands were naturalized _ 
citizens, they having emigrated from Canada. Mrs. Bourassa lived. 


with them in the vicinity of St. John, North Dakota, until they died, 


and. it was. Pere that these children were: born. It appears that 
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Abdalah Bourassa had a homestead in that vicinity, and it was there 
the family always lived. Papers in the record show that they never i in 
any way afflilated. with any tribe of Indians. 7 | 
The action of the Commissioner of the General Land Office, in 
denying these applications, was for the reason that there is no pro- 


vision in the fourth section for the allotment of land to “step- 


_ children ” and.that applications made for them by their step-parents. 
are. not. acceptable ; ae as it -has been held by the: De 7 
: partment— | : | 7 


that thie wives and minor children of Indians who have settled” ‘upon public 
land and made homestead entry thereof under the regular homestead laws have 
become. citizens of the United States by virtue of the citizenship acquired by 
the head of the family and so can not take allotments on the public lands . 

It is thought that the Indian wives and children of white men, who are citi- 
zens of the United States, are also citizens and are not entitled to allotments. 


The fact that the applications of some of these children were filed _ 
bya stepfather does not in itself render them invalid. It was held i in 
. the case of Kin-nip-pah et al. (41 L. D., 626) :. | 


The ar gument seems to be that. pecatise- the ve makes no. provision for selec- 
tion of allotments by “ step-parents”” for their “ step-children,” such. applications 
‘are not’ permissible. This is giving the law an altogether too restricted, con- 
struction. The purpose of that law is to ‘give to Indians who have settled 
on the public domain and to their immediate families allotments. of land and to 
3 place them in the same position they would have occupied had they been living 


a upon an Indian reservation. To carry out this purpose, the law should be con- 


strued to permit applications by one entitled himself to take allotment in behalf 
of. all those to whom he stands in loco parentis. - 
The benefits conferred by the act of February 8, 1887, as amended, 
are upon Indians, and those provided for therein are Tadiang oie | 
make settlement upon public lands. This law i is, in its essential ele- 


~ ments, a settlement law and to make the same effective “to accomplish 


the purpose in view, it was doubtless intended it should be adminis- 
_ tered, so far as practicable, like any other law based upon settlement. <a 
(8 L. D., 647.) ; 7 , : : 
‘The section also authorizes an Sadia upon cnplicnien: to have 
allotments madé-‘to his minor children. This authorization only ex- 
tends to those cases where the parent. has settled upon the. public” 
lands. (Cynthia Martha Sweeney, 40 L. D., 148.) - | 
The law, as construed, permits one entitled himself to take allot. 
ment in behalf of his minor children or of those to whom he stands : 
in loco parentis. _(Kin-nip-pah, 41 L. D., 626.) ; a 
In the present case, Abdalah Boutissa: was not an Indian, was ime 
himself entitled to an allotment under the fourth section iid never 
made settlement under said section. Therefore, he was not qualified - 
to make application for allotment on behalf of the members of this. — 


- 
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"3 family. This j is equally crue of Mrs. Ellen Bourassa, the inaihians sb 
far as settlement on public lands under said section.is concerned. | 
In addition to the other qualifications required to entitle one to 

allotment under the fourth section, it must be shown that. he is a 


- recognized member of an Indian tribe or is entitled to be so recog- 


nized.. Such qualifications may be shown PY the laws and usages of 
2 the tribe. (35 L. D., 549.) 

"The record in this. case shows that Mrs. Ellen Buenas at one , time 

i made application for the enrollment of herself and minor children as 


- members of the Turtle Mountain Band of Chippewa. Indians. The — 
: council of the tribe unanimously refused to sanction her enrollment-or _ 
that of her children. This action was subsequently sustained by . the 

- Indian Office and the Department; hence, not being recognized mem- — 


‘bers of an Indian tribe or having been found entitled to be so recog- 


_. nized, the. members of this family are for that reason alone not en- _ | 


titled to allotments under. the fourth section of the general allotment - 
act, even though they might otherwise be qualified. under said section 
7 which: as hereinbefore set forth, they are not. 

In thus reaching the conclusion! that neither Mrs. Ellen Bourassa 
nor her minor children are entitled to allotments under the fourth . 
section, no: consideration has been given to the question as to her. 
status by reason of marriage to a white man, a citizen of the United | 


States, or as to that of her children born of such marriage, because 2 , 


: it is not deemed necessary to the proper disposition of the applica- 
~ tions in this case; but it may be stated generally in this connection, 
as was held in 35 L. D., 549, that “the guantuwm of Indian blood or 


of white blood possessed by the applicant does not control and should — : 


“not, of itself, influence the decision as to his right to. an allotment aes 
5 under the fourth section. . , 
_ The abandonment of her tribe an Indian woman, for the pur- 
pose’ of assuming marriage relations with a citizen of the United | | 
States, brings her within the sixth section of the act of February 8, 
1887, which’ declares every Indian. who has taken up his residence : 
separate and apart from his tribe and adopted the habits of civilized 
life a citizen of the United States; but this provision does not con- 


flict with the fourth section of anid act, because separation or living - 
| apart from his tribe for the purpose of settlement upon public lands, | 


_ is an essential part of the procedure under said section for the acquire- 


” ment of such lands by an Indian. The fact of marriage by an Indian 


‘woman to.a white man,-a citizen of the United States, may not of 
itself necessatily deprive. her~of the right to allotment under the. 


fourth section, but by assuming such relation she is thereby rendered - 


incapable of complying with the terms and conditions of said section, . 


as shown from the facts of the case now under consideration. For - 


_. the same reason her minor children, born. of such a marriage, are 
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| aeaeeed: of the beneeia of sald eee ake not necessarily because. | 
of the infusion of white blood or the citizenship of the father, but 
‘because the Indian mother, regarded as head of the family, is not - 
able, by reason of her marriage relation and the new conditions sur- 
rounding her, to comply with the provisions of the fourth section in 
respect to her minor children. Even in the case. of tribal property, 
the right to share therein may be lost by change of status. of an 
applicant who might otherwise be entitled. The fourth section, aS > 
shown herein, is held to be, in its essential elements; a settlement law. 
Under that law a white woman, who, as a single person, would be 
entitled to make homestead entry, forfeits such right by marriage. — 
_ The decision of the Commissioner of the General Land Office, deny-. 

ing’ the. applications herein, filed: on behalf of Mrs. Ellen Bourassa. - 
and her minor children, is hereby affirmed. | 
~- The attention of the Commissioner is invited to it numerous | 
protests in the record filed against said a aopncanonle | 


(. A. SHELDON ET AL. 
Decided February 21, 1914. 


MINING CLAIM—IMPROVEMENTS—CERTIFICATE: OF SURVEYOR-GENERAL, of 
The certificate of the surveyor-general as to improvements ‘upon .a mining. 
claim, required by section 2325, Revised Statutes, is not conclusive upon - 
the land department, which may, in the- presence’ of anything tending to — 
impeach the correctness thereof, wholly disr egard. the certificate and require . 
further showing as.to improvements. | 7 
. PATENT EXxPENDITURES—~IMPROVEMENTS BY PRIOR LOCATOR. Se. | 
No part of the value of. permanent and immovable improvements on a. mining 
claim, made long. prior to the location thereof, ‘by claimant under a previous 
location embracing the same ground, solely to improve and develop. the 
prior claim, no privity being shown between former and present claimant, 


can be accredited to the later claim toward meeting the requir ement of fhe. 


statute as to. patent expenditures. 


JonES, First Assistant Secretary: 

-C. A Sheldon and F. W, Mettler have: eae fon ae Gimmie 
“sioner’s decision of November 26, 1912, in the matter of their appli- 
cation, 04832, for patent to the Duffy, Criss Cross, and B & B lode 
mining claims, survey 9093, situate in the McClellam encreaned) | 
mining district, Helena find district, Montana. 

‘The application for patent, lich included, plaes ne three 

claims above named, the St. Lawrence, was fled October. 10, 1910. 
~ Notice of the apolication was issued October 18, 1910, and publica-" 
tion was commenced October 20, following: By letter of August 17, 

1911, the Commissioner directed the local officers to proceed. against 


7 the application ¢ on the charge cone by a forest officer (the. Jane 
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zr pane sittiated 3 in the elena, NiGional Forest), to: the effect that $500 
had not been expended. upon or for the benefit of the Criss Cross. 


B&B, and Duffy claims. After due notice, hearing was had on the 
charge, December 28, 1911: On the evidence adduced, the local offi- 


cers found and held that there had been performed within the limits 


of the Criss Cross, and B & B claims work which, if available as pat- 


ent expenditures with respect to the group; was more than sufficient _ 


in value to satisfy the requirements of the law as to these and: the 
‘Duily claims; that a portion of this work was performed by Sheldon 
and some of his associates, prior to the dates of the location of the 


claims in question and with reference to’ earlier claims, but that it | 
is not possible to determine from the present record just what work 


had ‘been so performed; and.that—. 


inasmuch as the government has charged that the necessary - expenditure of $500. 


has not been made upon the claims, it-was. incumbent upon it to establish said 


7 charg ge, as a fact, and not as a theory, and in order to do so, it was the duty 


. of the government to show when the work in question was actually done, for 


ju the absence of such:a showing we-are without facts from which ‘to draw a 
7 conclusion, and are left to conjecture as to just what the facts are. 


_ They accordingly recommended that the charge be dismissed. 


- Upon review of the record, the Commissioner, in the decision heres | 


a ppealed from, reversed. the action of the local officers, saying : 


_ The record and testimony have been given careful examination, in connection: 


. with your decision. This office, however, can not agree with your constr uction 
of the law by- which you hold that, in an application for mineral patent, the 


burden of proof is upon the Government to establish the. insufliciency of the 


expenditure of $500, upon each location, in satisfaction of the statutory require- 


Iment. On the contrary, it is.a most essential requisite, under the statute and | 


the regulations, that ‘the applicant shall, himself, furnish full satisfactory 


proof of improvements. The certificate of the surveyor- gener al is, by no méans, . 


-eonelusive upon this office, “but further and other evidence may he required in 
any case.” Paragraph 49, U. S. Mining: Regulations. 


He found that much of the work sought to be credited to ‘the dikes = 
claims in question was performed upon and for the benefit of dif- 


ferent:and earlier. locations, made by two men named Burns and 
Burton, and, in effect, that such work was not available as patent 
| eae for the benefit of. the present locations. The. applica- 


tion, however, was not, for this reason, rejected but claimants were: 


? 


| afforded opportunity to show the existence upon the claims of other 


and sufficient improvements, made subsequently to the locations here 


- relied upon and prior to the expiration of the period of publication - 
_of the notice of the application, and claimants were notified that, in . 


. default of such showing or of. appeal, the. BpEHenaoD would hes 
rejected without further notice, - | 


It appears, from the abstract of title fled j in -gonnection: with the 
application for patent that the B and B location was made April | 
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30, 1907, by P. L. Duffy, J ohn actus c Waren: and C. A. Sheldon, 
| and that, by deeds dated February 25 and March 1-and 2, 1909, the. 
- entire title thereto became vested in Sheldon and Mettler, the present _ 
applicants. The Duffy location was made, June 1, 1907, by C. A. 
‘Sheldon and P. L. Duffy, the latter of whom, by deed dated’ March 
1, 1909, conveyed’ his interest in the claim to F. W. Mettler. .The 


- Criss Cross claim was located November 7, 1908, by’the said C. A. 


‘Sheldon and F. W. Mettler. “Amended iscaons of these three 
claims were made by Sheldon and Mettler, May 2,1910. 2 
_. The claims were surveyed, May 22 to.May 25, 1910, and in the 
field notes which were sworn to by the mineral BUENO June 14, 
1910, the row ne improvements were. returned ; | : 


| On THE B&B. 
isebraey cut, 2 feet wide, 50 feet long, value $60: shaft (partially 


a caved) 5x35, x35 feet, with drift 4x 6x 30 feet from bottom, value — 


$550; shaft ra x 5 x 10 feet, value $100; shaft 6 x6 x 10 feet, value ~ 
$110; shaft 4x 5x 15 feet, value $150; shaft 4 x 53 x 8 feet, value $60; 
ola value of improvements 31, 030. ges “es | | | 


On THE CrIss Cross. 


Dieoeery cut, 2 feet wide, 50 ee long, value $60; shaft. (Partially 7 


eaved) 6 x 6 x 65 feet from which were run two cuts, respectively, 


8x38x 75 feet and 8x8x 15 feet, value Bis 90; total value of 3 un prove 


| ee $850. 
On THE DuFFy. 


| - Discovery shaft 8 x 6 x 22 feet, value $350; shaft 4 x 4.x 12 feet, _ 
value $120; shaft 4x 5x ‘8 feet, alee ie 0; total value of 1 improve- 7 
: ments $540, aa _— 
Reference is also made to a ine eabin 12 x 16 feet, mee on the. ae 
B & B claim, but the same is not valued. : 
The surveyor, general certified that— 7 
five hundred dollars worth : of labor has been expended « or improvemients ade 
upon or for the benefit of each of. the locations of said. mining claim by | 
claimants or their grantors, and that said improvements: consist of two disc. 
shafts, two disc. cuts,.five cuts, nine shafts, and drift valued at: $2,855, and 


- that no portion of said labor or improvements has been included i in the estimate 
of expenditures upon any other claim, — 


.° . The improvements returned by the nepal surveyor aad | | 
to by the Surveyor General would seem, from the face of the return ~ 


and the certificate, to show full conipliance by the applicants and ~ 
. their grantors with the statutory requirements as te patent expendi. - 
tures upon the B & B, Duffy, and Criss Cross claims. It is urged in 


the appeal‘ that, so long as the certificate of the Surveyor General is . | 


| Cuieencne: it must be accepted by the land ae as at least 
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| prime footie evidence of the oe stated ee and held to be : 
conclusive upon the land department, unless overcome by. positive -- 
proof to the contrary. It-is further contended that the evidence . 


presented at the hearing had herein fails to show that the statutory 


expenditures have. not been made upon or for the benefit of each of 
the claims in question and hence that, on the showing made, the - 
-Commissioner should have accepted the improvements ‘returned by. 
the mineral surveyor and certified to by. the Surveyor General-as — 
_ sufficient to fulfill the requirements.. As supporting these conten- 
‘tions, the applicants cite United States v. Tron. Silver Mining Com- — 
pany (128 U. S., 673). ; 3 ) 
_In the case cited, the court, at page 685, said: 


The sufficiency. of the work performed and improvements made upon each of 
the claims patented. was shown by the certificate of the surveyor general of the: 


.. United States~ for the State in which the claims are situated. . The statute 


makes his certificate evidence of that fact. Rev. Stat, S. 2325. It declares, 


~ . where publication is made of the application for a patent, that “the claim- 


ants.at. the time of filing this application, or. at any -time. thereafter, within. 
the sixty - days of publication, shall file with the register a certificate: of. the 


. United States. Surveyor General that five. hundred dollars’ worth of labor has — 


- been expended or improvements made upon. the claim by hiniself or. grantors.” 
- He was fully informed of the character and value of the labor performed and | 
improvements made through his deputy, . who had personally . examined them . 
and estimated their cost, and also secured affidavits of others on that ‘subject.. 
Their sufficiency, both as to amount and character, were matters to be deter- — 
mined by him from his own observation, or from. the: testimony of parties hav-- 
-ing-knowledge of the subject; and in such cases, where there are no fraudu- | 


lent representations to him respecting them by the patentee, - his determina- _ 


_tion, unless corrected by. the Land Department before patent, must be taken as 
“eonclusive. His estimate here in both particulars was subject to be examined 
by the. Department before the patents were issued ;. and any alleged error in “ 
- dt cannot afterwards be made ground for impeaching their validity. 
While this decision holds that the statements contained in. -the 
certificate of the Surveyor General as to improvements upon a mining 
claim; required by section 2325, Revised Statutes, are, in the absence 
of fraudulent representations to such official and unless corrected by 
the land department before patent, conclusive upon the courts and 
can not, after patent, be impeached, it nevertheless holds, .in effect, 
that such certificates are, before patent, subject to examination and — 
correction by the land department, and hence not conclusive upon. it. 


It does not, therefore, sustain the contentions of the applicants. In ~ ae 


the. present mining regulations, which were approved March 28, 1908, — 
it is, in paragraph 49, said: , 


‘The surveyor-general may derive his information upon which to base his cer- 
‘tificate as to the value of labor expended or: improvements made from the - 


~. mineral surveyor who makes the actual survey and examination upon the 


_ premises, and such mineral surveyor should specify with particularity and full - 
detail the. character and extent of such improvements, but further or: other 7 
a evidence may ne ere: im any case. 
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‘It must be naid: dienes: hae: in ee presence of ers tending mo 


-’ * to.impeach the correctnéss of the Surveyor General’s certificate as to 


improvements, the Department is entitled to wholly disregard such 

certificate and require further ne as to ee by a 
~ mineral applicant. — : 

The evidence adduced at the hearing had in ‘hic ease shows that 
the principal improvements returned by the mineral surveyor and 
certified to by the Surveyor General were made in connection with 
and for the benefit of locations which long antedated the locations 
relied upon as a basis for the present application. It appears from 


_. the testimony of Sheldon, one of the applicants, that the returned 


B. & B. improvements, described as a 35-foot shaft and 30-foot drift 


- therefrom, valued at $550, were made in 1899 and 1900, with respect — - 


to an earlier location of the same ground made in 1898 or 1899, by | 


- two men named Burns and Burton, with whom Sheldon was asso- _ | 


ciated. The so-called 65-foot shaft on the Criss Cross, which ‘is 
almost exclusively relied upon as patent expenditures for the benefit 


of that. claim, 3 is shown: by’ the evidence to have been sunk prior to 7 


1901, and in that year to have been badly caved, This work, like the 
shafts and drifts on the B. & B., appears to have been performed for. 
the benefit of a. location of the same ground made by Burns and’ 
Burton, in 1898 or 1899. As to the cut, 3 x 3 x 75 feet, returned by 

_ the mineral surveyor for the benefit. of that claim, it is testified by 
Sheldon that he does not know wher or by whom this work was done. 


He also testifies that he does not know who dug the cut described as a 


being 8 x 8 x 15 feet on that claim. -As‘to the Duffy, it was testified | 
on behalf of the Government, and not denied, that i in 1900 and 1901 


there were two holes thereon which at that time were so-badly caved 
_ that one “ could hardly see what the work amounted to; * that shortly . — 


before the hearing one of these holes had been cleaned out and that. 
at that time there was also on the claim another hole about..6 feet —. 
deep. The work on the two larger’ openings on the Duffy would — 
seem to have been performed prior to 1901, in connection with a prior — 
location made by Burns and Burton. Sheldon testifies that a great 
deal.of the work upon these three claims was performed from eight 
to ten years prior to the hearing and hence long before the claims _— 
here relied upon were located. The mineral surveyor who was a _ 


a2 witness on behalf of the claimant, testified that he first saw the 
ground in 1909, and hence could have had no personal knowledge as _ 


to anything save as existence of said improvements and their then 


condition. © 


No part. of the ale of permanent and Wamovable {mprovemerits 

on a mining claim, made. long prior to the location thereof, by claim- 
_ ants under a previous location embracing the same ground, solely. to 
improve and develop the prior claim, can be accredited to the later. 
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claim toward meeting the requirement of the statutes as to patent — 
expenditures. -Yankee Lode Claim (30 L. D., 289) ; Russell e¢ af, v. 
- Wilson: Creek Consolidated. Mining and Milling Company (30 L. D., : 
392). Under these rulings it is obvious that on the present record | 


the claimants were not entitled: to-have accredited to the three claims | 


‘in question the value of any of the improvements made for the benefit — 
of the earlier locations covering the same ground and exclusive of — 


such credits the improvements returned by the mineral surveyor 


and certified to. by the Surveyor General are insufficient in value 
to satisfy the statutory requirements as to expenditures upon or 
for the benefit of any of.said claims, While the claimants contend 
and.the local officers found that the Government failed to sustain — 
its charge that the available improvements made upon and for 
_ the exclusive benefit of these particular locations did not fulfill, 
. as to value, the requirements of the statute, the evidence, never-:— 
theless, so thoroughly impeached and discredited the Surveyor Gen-_ 
. eral’s. cartificate as to deprive it of any prima facie probative force 
or value. This being true, the Commissioner properly required fur- 
ther showing under. the above quoted ee of paragraph. 49 
of the mining regulations. . 

_ Accompanying the appeal 1 is an ‘affidavit by C. A. Sheldon, one of 
the applicants, wherein he avers that: - — 


ever since the year 1899 he has been in possession of the premises embraced in 
M. A. 04832, and known as the B & B, Criss. Cross and Duffy Lodes, either as 


part owner or as sole owner of the same, and that the improvements returned © 


by the Deputy Mineral Surveyor as being on said premises were placed on said - 


premises either by this affiant or his co-owners since said year 1899, or during 


said year 1899; that affiant acquired, the interests of Burns and. Burton who 


were originally interested with him in said mining ground in 1899, by a settle- | 
ment made with them at some time after said year 1899, and prior to the re- 
location or amended locations of said claims in 1907 and,1908, as shown by the: — 


abstract .of title; that the locations of said claims made in 1907 and 1908 as 
. shown by the abstract of title were in reality amended locations of said. claims, 


"and made partly “for the purpose of “locating in” other partners, and not for — 


the purpose of initiating a new right to said premises, or any part thereof; that . 
at the time said locations were made affiant was the: owner, locator and claimant. 
-.of said premises, and that he had been So since said year 1899 ; that no other 
person than affiant claimed the said premises or: any part thereof, at the time 
they were so re-located, or at the time said. amended locations were filed in 1907. 
and 1908, and that no other person than affiant and his co-owner, F. W. Mettler, 


' now claim any interests in said claims or any part thereof; that by the filing of - 


. Said notice of location in 1907 and 1908, as shown by said abstract of title, 


_ afiiant did not intend to abandon or-waive his right to said mining claims, or to 


the improvements theretofore. ‘placed upon the same by affiant and his co-owners, | 
but merely to amend the-original location of said claims and also to locate in 
new partners in said claims; that affiant. has no way of determining what part | 
of the improvements now upon said. claims was placed thereon subsequent to | 
1907 or 1908 as the case may be, and what part was placed thereon prior thereto, 
: since there was no change in the posseeea of said claims, ‘and the: work was’ 
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oo simply continued the same after. said amended locations were pane as before, a 


by this affiant and his co- -owners. 

Wherefore, affiant asks that he and his co- owner F. W. Mettler, be adjudged 
to be the owners of said claims and of the improvements thereon, by adverse 
possession, since in equity they are entitled to said ground and to the improve- 
ments thereon, regardless of whether they were so placed thereon before or after. 
the amendments of the locations thereof; and also asks that applicants. be per- 
~ mitted to supplement their proof of title by furnishing the customary proof of the 

statute of limitations and of the fact that there are Do actions pending involy- 

ing the said premises. - . ! 


The Department old: not be disposed to qiselion ne sifieiaiey 
of the improvements here relied. upon should. notices of the original 


“locations be filed and a privity of title between the original and pres- | 


ent claimants to the ground be satisfactorily established. The-appli- — 

canits, therefore, will be afforded a reasonable time, to be fixed by the 

~ Commissioner, ‘within which to make such showing and, if it be 

satisfactory, the application may, in the absence of. other objection, _ 


be passed to, entry and patent; otherwise, and in the absence of a — 


= showing as to sufficient expenditures made between the dates of the 
present location and the date of the expiration of the ° publication of | 
notice, the application will be rejected. | 

As thus modified, the decision appealed from i is s affirmed. 


GEORGE G. ‘MILLER. 
| Decided February mis ei 


HoMES'TEAD Tinaee = TNDEA iiwnes niga ExHAvemm. 
The making and. perfecting of title to: a homestead entry under the act of | 

: June 5, 1906, providing for the disposal of ceded Indian lands under the | 
provisions of the homestead laws to.the highest bidder under sealed bids, 
exhausts the homestead right, notwithstanding the a was required — 

to pay for the land the amount bid. 


| Jonzs, First Assistant Secretary: 
George (. Miller ‘has appealed from decision of March 31, 1913, : 


| by the Commissioner of the General Land Office, holding. for aiiéel: _ | 


lation his homestead entry, made January 25, 1913, under the en- 
larged homestead act of February 19; 1909 (85 Stat., 689), for the. 
HE. 4, Sec. 34, T. 4 S., R. 22 E., Fort Sumner, New Mexico, land dis- 


trict, for the reason that the entryman had. exhaisted his pee o 


right by perfecting title under. a. former homestead entry. _ 
It appears that on April 5, 1907, Miller. made homestead entry - 
- under the act of June 5, 1906 (34 Stat. 213), at Lawton, Oklahoma, . 
. for the NE. 4, Sec. 14, T. 18., R. 18 W., which was patented April — 
21, 1910, apon eouimutatont proof. Baid t tract was awarded to aed 
= under his bid of $1, 626. 11. . | | 
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Said. land was a Screen of a ceded indian Reservation, and was _ 
7 disposed of to the highest bidder under sealed bids. ‘Notwithstand- 
ing the price which entrymen were required to pay, the act referred 
to provided that. the lands were to be disposed of under the provi- — 
sions of the homestead laws. ‘Therefore, an cay. under that act 
exhausted the homestead right. . | 


On appeal it is urged that inasmuch | as Miller. has: not had a, free | 


-homestead entry he is entitled to make enury.: as contention can= — 
not be concurred in. - _ . 

Section 2 of the act of May 22, 1902. (32. Stat. 203), provided that 
_ any person who prior to the act a May 17, 1900 (31 Stat., 179), made 
a homestead entry for lands in a ceeded Indian Reservation. affected — 
by said act of 1900, and perfected the same and acquired title to the 
land by final entry under section 2291, Revised Statutes, or by com- 


_ mutation under section 2801, Revised Statutes, or any amendment 
- thereto, by having paid the price provided ‘under the law opening 


the land to settlement, may make another homestead entry, but is — 
not allowed the right OE commutation of the second enter, if the first a) 


« entry was commuted. — - 
It: is clear that the act referred to has no. applications in this case, oe 
Inasmuch as the land embraced in the first entry was not affected by < 


the said act of May 17, 1900, and the entry was not made prior to 
that act. The enlarged homestead act does not authorize the allow- 

ance of entry thereunder unless the applicant be qualified to. make a 
“ homestead entry. -It is clear that the action below was correct, ane = 
| secordins'y the decision eppened from i is affirmed. 7 


SAWYER v. SOUTHERN PACIFIC R. R co. 
- Decided February 28, (1914. | 


Banco Graivt—INDEMNITY SELECTION—CoNFLICTING LIMITS. 


‘Lands within the conflicting primary limits of the Southern | Pacific Railroad ‘a 
Company’s branch line grant mate by ‘the act of March 38, 1871, the primary. 
limits of the forfeited portion of the grant to the Atlantic and Pacific Rail- 
road Company made by the act of July 27, 1866, and also within the indem- 

‘nity limits of the main line grant to the Southern Pacific Railroad Com: 


_ pany made by the act of J uly 27, 1866, is subject to indemnity selection by and 


the Southern Pacific company for losses within its main line grant ; and. a 
“ed pending indemnity selection of such lands. by said company: is a per to the < 
epowan: of: entry therefor, = 9 1 


Jo ONES, First Assistant Geoteriee 

Harvey EK. Sawyer appealed from decision of the Commissioner of 
_the General Land Office of November 17, 1911, rejecting his applica- 
tion for desert-land entry for N. 4, Sec. 1, S 5 N, R. 10 W., 8. B. M., | 
Los Angeles, California: - 
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J une 99. 1911, Sawyer filed application, which the local office — 


| rejected beciiae the land was included in Southern Pacific Railroad 
Company’s indemnity list’ 83, yet pending. The Commissioner 


| affirmed that action. 


~The land.is within primary limits of. eran to the Southern Pacific | 
Railroad Company; branch line, by act of March 8, 1871 (16 Stat. 
573), and within primary limits of the forfeited portion’ of grant to 
Atlantic and Pacific Railroad Company by act of July 27, 1866 (14 
Stat., 292). It is also within: indemnity limits of grant: to Southern 
Pacific Railroad’ Company, main line, by act of July 27, 1866 (14 
Stat., 292), as adjusted to the 3 map of constructed line from mes 
to ihe Needles. | | 

~The tract was listed January 16, 1885, by the Brice Pacific 


Railroad Company in its branch lite list No. 21 as within primary 


limits of its grant by act of 1871, supra, but was canceled April 13, 


1898 (26 L. D., 697), in acess ane with. decision in Southern Pacific a 


Railroad Coneeny v. United States. (168 U..S., 1),-and the lands, 


with certaixt exceptions, were restored to entry. September 6, 1898, 
the day of opening. the restored land, this tract was. eluded in. 


Southern Pacific Railroad, main line, indemnity list under its grant 
. of July 27, 1866, supra. The local office rejected this list, which the 
| Commissioner affirmed October 16, 1901, because the tract was within 
primary limits of the Atlantic and Pacific grant. The company 
. appealed, and May 6, 1909, the papers-were returned by the Depart- 
- ment, with direction ‘to suspend action’ pending final-decision of the - 


courts upon the company’s right to miake indemnity selection within - a 


the limitg wherein the tract lies. The indemnity list is yet pending, | 


and the Commissioner rejected Sawyer’s application. | 


The appeal alleges error, insisting the application should have . 
been allowed under decision in Southern Pacific Railroad Company _ 
v. United States (168 U. S., 1), and final judgment of the United. 


” States Circuit Court, California, Southern District, September 8, 


- 1902, on mandate from the Supreme Court in-said action. - | 
Right of the Southern Pacific Railroad Company to make indem- 2 
nity selection of these lands under its main line grant was not in 
- controversy in said action, and later in Southern Pacific Railroad - 
Company .v. United States (183 U. &., 519, 533), the court held that | 
the decision in 168 U.'S., 1, supra, was to be taken— ps | = 
‘as applicable only to the facts presented, and can not be couetruead as announcing _ 
any determination as to: matters and questions not appearing in the records. . 
The decision therefore did not determine the question here involved. 
In United States v. Southern. Pacific Railroad Company (223 U. S.,: 
— 565), the question was settled and. the court held that the railroad 
| one was entitled | to select indemnity for its main line within 
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the | primary ne of Atlantic ond Pacific railroad sant The | : 
- indemnity list being pending, the land i is not ae to ae a 
The decision 1 is affirmed. | 


——h 


_ RECLAMATION—TIETON UNIT, YAKIMA PROJECT—PAYMENT. 


Pornaic Noricr. 


' DeparrMent oF THE INTERIOR, 
Washington, March 4, 1914. 


Whereas, alee the provisions of the public notices and orders -. 
heretofore issued in pursuance. of the Reclamation Act of June 17, 
1902 (82 Stat., 888), and acts amendatory thereof and supplementary | 
thereto, now: as the Reclamation Law, for the Tieton unit, Yakima 
; proj ject, Washington, the charges for building, operation and mainte- 


nance have accrued and accumulated against the lands in said unit: | 
to such an extent: that a considerable proportion of the lands there-. — 


under are not being reclaimed and cultivated; and | 
Whereas, it is desirable that the said Tiida shall be settled ms the — 


nae: practicable date by persons who will cultivate, reclaim and oe 


_ Improve the same; 
Now, therefore, in pursuance of the provisions of the Reclamation 


_ Law, and i in particular of the act of Congress approved February 13, 


1911 (36 Stat., 902), public notice is hereby issued as follows: 
1, All entries and water-right applications filed in the year 1914 


oy TOT lands under the Tieton unit shall be accompanied by the por- a" 


tions of instalments for operation and maintenance which have ac- 
7 crued against the said lands and the first instalment. of the build- 
ing charge, $9.80 per irrigable acre, shall be due on April 1, 1914. 

The subsequent instalments of the charges for building, and the ap- 
propriate charge for operation and maintenance shall be due on 
April 1 of each succeeding year: until fully paid... The building 


- charges shall be graduated as provided for in public notice hereto- 
; - fore issued for the said unit under date of March 21, 1918 [42 L. D., 


1 8 provided, however, that no person. shall be. entitled to make 


. payments in poche dance, with such schedule of graduated payments 


until he shall have reclaimed and cultivated at least 50 per centum of © 
the total irrigable area covered by his application. 7 
2. For entrymen and landowners who have heretofore made entries 


or filed water-right applications which are still intact no instalment — - 


- of the building charge shall become due in 1914, but the instalment | 
which under the provisions of the public notices and at hereto- - 
eo pease VoL 43—14—— : . | | 
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fore issued would have. become au on pal 1, 1914, shall be divided | 
— into two parts and added. to the 9th and 10th instalments, respecs 
tively. | 


3. Nothing herein contained shall prevent the eeptanes by any: 
water user under the Tieton unit of the benefits of any legislation ~ 


- now pending before Congress and which may be hereafter enacted _ 
— into law, affecting ee to be made. on account of the water- 


= right changes. 


‘Frankton K. a 7 
Secretary ry of the Interior. 
-RECLAMATION—LOWER YELLOWSTONE PROFRGT_-PAYMENT. | 
ORDER. . : _ 


Dice aes OF THE e INTERIOR, _* 

| Washington, D. C., March 4, 1914. | 

| hareas, the public notice, issued December a1, 1908, opening to- 
irrigation larids under the Lower Yellowstone mprOjeCE ‘Montana- — 


North Dakota, required payment to be made in ten equal annual 


“instalments, and it was later’found necessary to erant a stay of -pro- 
— ceedings looking to cancellation for failure to make the ae 


| -when due; and 


| "Whereas, on March 1, 1912, public 3 noeics was ae granting an 
ir extension of time for payment of the first instalment, ind permitting 
| repayment of .the. building charge to be made to the United States . 
_ in graduated annual. instalments, the total building chatge being 7 
increased from $42.50 to $45 per acre; and. . 
_ Whereas, notwithstanding the allowance of each stay of proneed: - 
ings, extension of time and better terms of payment, a large number ~ 
of the water users are delinquent in payments, and their water-right 
applications subject to cancellation, | 
Now, therefore, in pursuance of the provisions of the Reclama- 
tion Act of June 17, 1902 (32 Stat., 388), and acts paca | 
thereof and supplementary thereto, it j : hereby ordered: - 
~~ 1, All entrymen and water- right applicants who find themselves 
unable to meet the conditions of public noticés heretofore issued, 
and also others having irrigable lands for which public notice has” 
not yet been issued, may, by acceptance of the ‘provisions of this’ _ 
order, obtain a supply of water for the irrigation of their lands in 
the season of 1914, and thereafter, until further notice, on a rental 
basis of 50 cents per irrigable acre, for the irrigation season, pay- 


a7 ment thereof to become due December 1, after the close of the _ 


irrigation season. Such acceptance will entitle a. water user to not — 
- to exceed 1.5 acre-feet per acre of irrigable land; and additional 
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water may, if rogiieedl thi thie | proper” irr imation. oe ches land, ba 
’ obtained at the rate of 50 cents per acre foot; and. payment therefor’ 
_ shall likewise become due December 1 of the year in which the water 


' was furnished. All amounts not paid when due shall bear interest — a 


at the rate of ten per cent. per annum until paid. .No water shall be | 


_ furnished in any year until full payment of rental charges. and 


interest, for the preceding year. or years have been paid. 


9. All entrymen or water-right applicants who shall on or before : 


May 1, 1914, file with the project manager, Savage, Montana, a 
written acceptance of the ternis and conditions of this order upon | 


~ the form hereto attached, and comply with the cultivation: require- . . 


ments thereof, shall ther eby secure a stay of proceedings looking to 
~ the ‘cancellation. of their entries or water-right applications for 


failure to make payments. when due, such stay of proceedings - to 7 _ 
remain in effect. until further announcement by public notice or _ 


otherwise, 


_ > 38 The eapianes of the terms of this order shall be Fie to wake 7 
_ provisions of such public notices and orders as may be hereafter 


~ issued affecting such lands. but nothing herein contained shall pre- 


vent any water user from securing the benefits of any laws which 


may. be hereatter enacted affecting the operations under’ the Reclama- ey 
: tion Law. | a 
4, All entrymen andl ge ae oLbants who are now in good. 

dendiee in the matter of payments of water-right charges and all 


- those who on or before May 1, 1914, shall make the necessary pay- - _ | 


ments thereunder may, if they so desire, continue under present cone | | 
: tracts and public. notices and orders theretofore issued. | 


7 | Franxrin K, Lang, 7 
_— eae of the Interior, 
RECLAMATION—MILK RIVER PROJECT—WITHDRAWN LANDS. 


Onper. 


| Dees OF THE Trion. 3 
Ww ashington,. March 4, 1914. 


“The Sadar to snes for the relief of those settlers who have made . 


. homestead entries for lands withdrawn under the provisions of Sec. _ 
3 of the Reclamation Act of June 17, 1902 (32 Stat., 388), situated 


4 7 | “in what i is known as the Chinook Dion Milk River project, Mon- 


tana, west of Dodson dam, it is hereby ordered: | . 
eee) For all such lands covered by existing uncompleted homestead _ 

a entries the withdrawal under the Reclamation Act will be revoked 
a as to lands held to De susceptible 0 of irrigation to the end that pulent - oe 


. -_ 
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may issue upon proper eaesinaes with the see homestead awe: . 
provided, that-the reclamation withdrawal will not be revoked as to 
any such land until the entryman has become a member of the water 
‘users association, and has executed stock subscription and contract 
with the association covering the land, which has been recorded; and . 

provided further, that when water. is inde available for the irrigation | 
of the land the area for which. any one entryman or his successor in 
interest may hold a water right under the project prior to ‘full Pee - 
ment will be limited to 80 acres of irtigable land. | 
7 3 Franz K. LANE, i 
Secretary of the Interior. 


"RECLAMATION—MILK RIVER PROJECT—WITHDRAWN LANDS, 
7 ORDER. | 


‘Department OF THE -Iyrertor, | 
« 3 “a Washington, March 11, 1914. 

In order to provide for the relief of those settlers who i made 
homestead entries for lands withdrawn under the provisions of sec- 
tion 3 of the Reclamation Act of June 17, 1902 (32 Stat..888), — 
- situated’in what are known as the Malta and Glasgow divisions of — 
the Milk River. project, east of Dodson dam, it is hereby ordered: | 

(1) For all lands situated: east of Dodson dam, for which water _ 
_- for irrigation is now or will probably be. available within a period 


of five years, the withdrawal under the Reclamation Act shall remain 


_intact and at the proper time such settlers will be required to conform | 
their entries to established farm units. oe 
(2) For all lands situated east of Dodson. dam, covered by existing . 
uncompleted homestead entries and.for which water for irrigation - 
will probably not be available within a period of five years, the 
withdrawal under the Reclamation’ Act will be revoked to the end > 


. that patent may issue upon proper compliance with the general home- 


‘stead laws; provided, that the reclamation withdrawal will not be- 


-. revoked as to such lands until the entrymen have become members _ 
of the water users association and executed stock subscriptions and | 
contracts with the association covering the lands; and provided ..— 


_ further that when water is made ayailable for the irrigation of the 
land no such settler or landowner will be permitted to acquire Py 
-water-right under the 3 project for an area-in excess of 80 acres: of. 
rnsaie land. : , oe a 
_ (83) Nothing herein contained shall be reas as in any way . 
nods tyne the terms of departmental order of March 12, 1910, re-— 
: garding a farm unit of 160 acres for lands 3 im the Dodson South Canal 7 
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unit, entered prior to that date and which are held oe the original 4 


homestead ee yee 


| °° Anprrevs A. J ONES, | 
ri First Assistant ae oF the Interior = | 


—— 


PRACTICE—CANCELED ENTRY WITHIN FOREST RESERVE. 
° Onper. 

‘Dararracenc « OF THE 2 INTERIOR, | 

, Washington, March, 4, 1914. 

_ Whenever, after ai procedure under the law and the rulings of 
‘ie Department, any entry within an existing forest, reserve has been. 
canceled by order’ of this Department, it will hereafter be held that. 
such matter is closed, and is not sub] ect to subsequent motion or order “ 
before or by the Department. 7 7 

Effective March 4, 1914. 
oe ee Prawxrin K. fans o 

: | Secretary. 


ie KIOWA, COMANCHE, APACHE, AND WICHITA LANDS—SETTLERS— _ 
, | PAYMENT, : 


8 SUPPLEMENTAL REGULATIONS. 


“Darartuent OF THE INTERIOR, : 
| GeneraL Lanp Oxrton, Je 

, | eninge, M arch 6, 1914. 
| The Honorapiz, | 

The Guonerany OF THE sbererton. | aa | 
Sir: The rules and regulations adopted November 3, 1913 49 L. 
DD. , 604), for the’sale of lands in the Kiowa, Comanche, Apache, and ~ 
Wichita reservation, Oklahoma, under the act of June 30, (1913 ee 
Stat., 92, Pamphlet Edition), provided i in part as follows: | 
2 Lands Occupied by Settlers.— -All of such lands as were occupied in good — 
faith on January 1, 1913, by settlers still in possession thereof, shall be.sold at 
the sale hereby ordered subject to the preferred right conferred upon such 
settlers by said act, to purchase the lands so occupied by them at their ap-— 


praised value for ninety days from and after notice, and in cases where lands | 
are known at the time of the public sale to be’ SO occupied, and are sold‘at the 


sale“hereby ordered, no payments shall be required of the purchasers thereof 7 


at such sale before the Ist day of April, 1914, and not thereafter. if the occu- 
pants purchase and pay for said tracts. All such occupants are hereby required 
a to present their: applications to purchase under said act, prior .to the ist day — 

: of March, 1914, accompanied by the DEOper payments and oer of their occu- ~ 


166 | DECISIONS RELATING. TO THE PUBLIC LANDS. 


pancy corroborated ee the oaths of two persons, and if | ‘they fail to do so, they 
will not thereafter be sal ale = purchase the lands occupied by them under 
said act. 

All persons claiming a preference right to purchase the land setiled upon by 
them under the act, and .all persons claiming adversely. any of the lands de- - 
scribed in the schedule, are required to file their claims, supported by affidavits, | 
with J. W. Witten, Superintendent of Openings, Lawton, Sama on or 
before December. 8, 1918, otherwise their rights may be forfeited. - 


There were applications for preference right. filed by fifty- -SIX per 
sons, and these applications were all considered in one letter, which ~~ 


was approved by the Department on February 14, 1914. Twelve of . 
these applications were allowed, and ‘the lands are to be appraised. 


It will take the appraisers from ten days to two weeks to- app — 
| the lands, inasmuch as they are quite scattered. | 


. In view of the impossibility of completing the. appraisement in 
time to permit the purchasers to -pay for the lands, after. notice, 


within the time provided in the above quoted regulations, I have the v3 


honor to recommend that the regulations be changed so as to permit. 
- the preference right claimants to make payment prior to the 1st day. 
of May, 1914, and that upon their failure to do‘so, the successful bid- 


ders at the male of the lands in question. be allowee! to make payment - 


within thirty days after notice. 

. Very respectfully, a et a ee Pa. 

| Cuay Tatian, Commissioner. 

Approved, March 6, 1914: = oe 

A, A. Jonzs, 3 
HG irst Assistant ae 


——_ 


; RECLAMATION—NORTH DAKOTA PUMPIN G PROJ EOT—PAYMENT. 


| Orpen, 
Deparmimrr of ren INTERIOR, - : 
: | Washington, M arch, ee | 914. 
Whereas, the sublic nouees issued in April, 1908, opening to irriga- | 


tion lands.under the Buford-Trenton and Williston projects, North 


Dakota, required payment to be made in ten equal annual instalments 


and it was later found necessary to grant a stay of proceedings look- : 


ing to cancellation for failure to make the payments when due; and 
Whereas, in March and April, 1911, orders were issued announcing _ 


| > the terms under which water would bs rented in 1911, 1912 and 1913, 
- but it was found: that a number of settlers were financially unable to 
- pay the charges announced, and orders were later issued extending 434 


‘the time of payment, and. 
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Whereas: notwithstanding the siowins of such tk of proceed- 


ings and the furnishing of water on easier terms of payment, a large | | 


number of the water users are delinquent: in payments and their 
water-right applications subject to. cancellation. By 

. ‘Now, therefore, in pursuance of the provisions of the Recenter | 
Act oF June 17, 1902 (82 Stat., 388), and acts amendatory, neces 
and supplementary thereto, it is hereby ordered— | 

1. Water will be furnished in 1914 to all irrigable ore under. | 
‘the Williston Unit, the entrymen or owners of which shall have ex- 
ecuted acceptances | and made payments as hereinafter prescribed. 
The pumping barge for the Buford- Trenton Unit will be launched 
in 1914, providing acceptances as hereinafter prescribed are presented 


~ and | aya made before April 15, 1914, everme at least 1,000 2 


acres of irrigable land. - | 
2, The operation of the pumps will be planned sath a view ‘to an 


approximately uniform rate of pumping the water and for. adequate -— ~ 


irrigation i in the shortest practicable operating period with. an appro-- 
‘priate regulation of deliveries for each tract irrigated. The operat- 


.. Ing merical shall be for an ir rigating season. of 80 days, beginning not 
earlier than June 1 and not later than June 15, and closing not 


earlier than August 19 and not later than September 2 of each year. 
3. All entrymen and water-right applicants who find themselves 


~ unable.to meet the conditions of public notices heretofore issued, 


may, by acceptance of the provisions of this order and subject to its - 


. provisions, obtain.a supply of water for the irrigation of their lands ee 
in the season of 1914 and thereafter until further notice on a rental 
basis of $1 per irrigable acre for the irrigation season, payment of — 


50 certs per acre on account thereof.to be made at the time such 


~ acceptance is filed, and the balance will be due December 1, 1914; ae 
~ such acceptance cad payment, will entitle a water user to not to ex-_— 


ceed one acre-foot per acre of irrigable land, and additional’ water: . 
may, if required for the proper irrigation of the land, be obtained at 
the rate of $1 per acre-foot, due December 1, 1914. “The portion of 
_ the charge due December 1 shall bear interest at 1% per oo from. 
‘the due date until paid. — bs 
_ 4, All entrymen or land holders: who shall, during the irrigation 
season of 1914, file with the Project Manager, Williston, North Da- 
kota, a written acceptance of the terms and conditions a this order 
upon the form hereto attached and comply with the payment, culti- 
vation, and other requirements hereof, shall thereby secure a stay of — 
procked taba’ looking to the cancellation of their-entries or water- 
right applications for failure to: make payments when due, such stay 
of. proceedings. to remain in effect until further announcement “by | 


public notice or otherwise. 
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5. The mene of aie terms of this order etal be mbes to the’ | 
provisions of such public notices and orders as may be hereafter. 
issued affecting such lands; but nothing herein contained shall pre- 
. vent any water user from securing the benefits of. any laws. which 
may be hereafter enacted etochine the operations under the Recla- 
mation Law. ) . Ce a 
_. 6. All entrymen and water- right applicants who are now in n good . 

standing in the matter of payments of water-right charges and all. 
those who on or before May 1, 1914, shall make the necessary pay- 
ments thereunder, may, if they so desire: continue under present con- 
_ tracts one the public notices and orders: heretofore issued: . 
| i 3 eS Anvrieus A. Jonzs, 

Pirst Assistant Secretary of the Interior 


| madi 


THORPE ET AL. y: _ STATE OF IDAHO. 


Decided Mar ch 10, 191}. 
ESTeNT OF pane Ss. ‘Rieur TO » Have LANDS WITHDRAWN, : 
The Commissioner | of the General Land Office has aernoeiG to mit the 
application of a State for the survey of additional townships under the act - 
of August 18, 1894, where sufficient withdrawals have already been made : 
under that act to satisfy the claims of the State under its grants. 
WITHDRAW AL—-AFFIRMATIVE ACTION BY CoMMISSIONER A¥TER NOTICE. 
Affirmative action by the Commissioner of the General Land Office, after 
publication: of notice of an application ‘for survey under the act of August 
- 18, 1894, is a prerequisite to a withdrawal of the lands. . 


a “UNAUTHORIZED SELECTIONS—RATIFICATION—RETROACTIVE EFFECT. . . 
No rights accrued to the State of Idaho by virtue of the unauthorized selec-. - 
tions of the State Land Board until such selections were ratified and con- — 


firmed by act of the State legislature of February 8, 1911; but such ratifica- 
tion had no retroactive effect to impair the rights of bona. fide settlers whose 
claims had attached long prior thereto. ’ : 
CoNFLICTING DEPARTMENTAL DECISIONS VACATED. 
Former departmental decisions recalled and. vacatec in SO far as in conflict. 


~ 


J ONES, First Assistant 8 coretary : 3 7 | 
The Department has had frequent occasion to cleat the conflict- 
ing claims of the State and many settlers to lands in Ts. 44 N., Rs. 2 — 
-and 3 E,, ‘the State asserting a preference right to. select nee the - 
Pere of the act of August 18, 1894 (28 Stat., 394), predicated e 
upon a supposed withdrawal for its benefit. Ab to the lands in 
T. 44.N., R. 2 E., the State filed school indemnity selections in lieu 
‘of parts of sections 16 and 36 then within the Coeur d’Alene Indian’ 
Reservation, and as to the lands in T. 44 N., R. 3 E., like selections 
in lieu of parts of unsurveyéed sections 16 and 36 within a national 
: forest. : | ; 
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For ihe, purposes of this. decision,’ itis. unnecessary to refer spe- 


cifically to former departmental adjudications upon the respective. | 7 
rights of the State and the settlers, many of which are reported in. _ 


the land decisions. ‘However, in a decision, dated’ March 22, 1913 
[42 L. D., 15], the Department practically resolved all material issues 
‘in. favor of the State and directed the Commissioner of the General 
Land Office to: take the. aa ey to any said decision into 
effect. | | 
_ Ina decision dated May 19,. 1913, the GousiiciGnce re] ‘ected certain 
of the State’s selections - in tT. 44 N,, an: 2 EK, pen the ee - 
ground : | | 
| At the time the State’ Ss epnliention was’ filed, tiie selection by ‘the State of 
_- lands in lieu of school sections in the Indian Reservation: was. unquestionably 
- permitted by the act of February 28, 1891 (26. Stat., 796). The status of such 
. base lands was changed, however, by the act. of Congress approved J une 21, 1906 
- (84 Stat., 385), providing for the opening to entry. and disposition of said reser- 
yation lands, as sections 16 and 36 thereof were granted by that act to the ae 
of Idaho for the support of public schools. © 

The State’s appeal from the Commissioner? S decision again n brings | 
the matter before the Department, : 

Former adjudications between the State of Idaho and séttlers upon ey 
lands within these two townships have proceeded upen the assump- 
| tion that the State’s application for survey and withdrawal, the pub- | 
lication of notice thereof, and the withdrawal of. the ads were in - 
all respects formal and rennlae and that the Commissioner of the 


_. General Land Office had inadvertently failed or neglected to have — 


noted upon the records of his bureau and the local office the fact that 
he had actually withdrawn said townships under the provisions of the 
act of August 18, 1894, supra. It is clear that the failure of the 
- Commissioner to north this ministerial duty would not have oper- _ 
ated to destroy the preference right conferred by law upon the State. 
Asa matter of fact, the record discloses that the action of the Com-: 
missioner in failing to note the withdrawal upon his record was 
not due to inadvertence but to his deliberate. judgment that the — 
application for withdrawal should be denied. That application, filed - 
by the Governor of Idaho on July 5, 1901, included not only the two - 
__ townships referred to but sixteen others, Notice of the: application : 
was duly published by the State and, on July 19, 1901, the Com- 
missioner refused to withdraw these townships, upon the around that. 


the areas embraced in previous withdrawals were sufficient to enable 


the State to satisfy its several grants. No appeal having been filed _ 


'. from the action of the Commissioner, his. decision became final, 


under the Rules of Practice, Ts, 44 N., Rs. 2 and 8 E., were ay | 
sequently surveyed under other laws. 
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ilo determine, whether the land department has any discretion, | 
judicial or administrative, to reject an application of the character. 


here under consideration, for the reason assigned by the Commis- 


sioner, recourse. must be had to the act of Aue 18, +1894, ‘itself, 
_which, among other things, provides: | 


. That it shall.be lawful for the governors of the States of Washington, Idaho, 
_ Montana, North Dakota,’ South Dakota and Wyoming to apply to the Com- 


missioner of the General Land: Office for the survey of any township or town- —. 


_ Ships of public land then remaining unsurveyed in any of the several surveying 
_ districts, with a view to satisfying the public. land grants made by the several 


.. acts admitting the said States into the Union to the extent of the 7 ee Re | 
of land called for thereby. | os @ 
This does not, either in terms or spirit, Gateant a, ‘construction 


that the governors of the States named in the act might, asia matter. 


of right, demand the withdrawal of all the unsurveyed public lands 
in their States until the several grants made. to those States had been 
satisfied, On the contrary, the States had the right to apply for — 


and have withdrawn lands “to the extent of the full quantity of land’ — 


called for” by the grants made by ‘the several acts admitting them 
into the Union.. The Commissioner of the General Land Office was, 
_ therefore, acting within the scope of his authority when he rejected 
~ the application for the withdrawal of the townships under con- 
- sideration for the reason that sufficient withdrawal had already been 

made for the satisfaction of the claims of the State under its grant: 
If the decision of the Commissioner was erroneous in fact, if there 


had not been sufficient withdrawals for the purpose contemplated _— 


by the act, the remedy of the State was an appeal to the Department. 


| No such appeal having been taken, it is unnecessary now: to inquire : 
if the facts warranted the action of the Commissioner. | 


‘In this connection, it should be observed that, following the lan- 


. guage hereinbefore quoted, the. act of August 18, 1894, supra, - 


provides that though a withdrawal thereunder, hci made, shall ~ 
become effective from the date of the application for survey, such 
withdrawal is expressly conditioned upon timely publication of - — 
- notice by the State, with the proviso that the Commissioner of the 
* General Land Office shall. immediately notify the local officers of 
the reservation. Obviously,.it was the purpose of Congress that the 
- General Land Office should act promptly upon an application for — 
survey after the State had complied with the essential: requirement — 
of publication; and, construing the act as a whole, it must be held — 
_ that. affirmative acon by the Commissioner, after publication by the 
State, was a prerequisite to a withdrawal and that a notice to the 


surveyor general of the filing of the application for survey looked - 


merely to the expeditious surveying of the land in a proper case. — 
Applying. these principles. to this case, it follows that the applica-_ 
ee made by the Governor of Idaho dated March 15, 1899, HOF the 


sc 
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| oo and wins of T. 44,.N., Rv 2 E., and the action of the .- 


Commissioner, on March 29, 1899, ‘withdrawing sald. township, no 
notice of said application having been published, conferred no right 


; upon the State, as was clearly recognized by the State in the inclu-. - 
sion of this township inthe application for survey and withdrawal | 
filed on July 5,.1901, hereinbefore referred to. | a ches 
. If the State has any claim to the selected land, that, claiin act : 
rest ‘upon its. selections and date not earlier than the filing thereof. | 
This, of itself, would render the selections junior’ to the claims of — 
» the settlers. But the Supreme Court of the State of Idaho, in the 
- . -ease of Balderston v. Brady (107 Pac., 493), held that the State - 
~~ Board of Land Commissioners: had no power conferred upon it, 
_. either by the constitution or the statutes of ‘the State, to relinquish — 
‘the State’s right or title to sections 16 and 36, and that any action 


taken by the board or under its authority attempting to relinquish or 
waive the State’s right to such lands was void. In the case of Rogers 
v. Hawley et al. (115 Pac., 687), the same court held that the legisla- 
ture of Idaho had, by an ace approved on February 8, 1911, ratified — 


_°) and confirmed the unauthorized acts of the State land board, re- 
ferred to in the case of Balderston ». Brady, supra. These two opin- 
ions of the court of last resort of the State are precisely pertinent to 


the case here under consideration and determine; beyond question, 


- that the State’s selections had no validity until their ratification 
and confirmation by the act of February 8, 1911. Prior to that time, 
they were void and of no effect having been made in the face of-the 

constitution and laws of Idaho. The act of the legislature of Idaho, | 


ratifying and confirming the selections, had no retroactive effect and _ 
in no wise impaired the rights of bone fide settlers upon the lands 


whose claims had attached long before. 


The decision appealed from is modified’ in accordance with the 


_ - foregoing and all departmental decisions in conflict herewith: are 
revoked and vacated. The record is remanded to the General Land — 


Office for action in conformity her ewith. 


en 1 


RECLAMATION—SUN NYSIDE UNIT, ‘YAKIMA PROJ ECT—STOCK 


‘SUBSCRIPTION. 
% Onpsr. . 


- Department OF THE ‘Trenton, 
| | Washington, March 10, 1914. 
ec is hereby asad that no water shall be delivered to any water 


user under the Sunnyside Unit of the Yakima Project pursuant to — 


pach contract with, the. Unived.. States wherein the. water user has — 
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eee to subscribe to the stogee of the Seauyeids: Water Users: Asso- 
ciation, unless at the time request for such water is made the water 
user proves himself by certificate of the secretary of said association 
to be a subscriber to the stock of the said association as contem- | 
--plated in said contract. This order shall not be construed as pro- ~ 
hibiting the delivery of water to which any such water user is recog- - 
- nized as having a vested right prior to the making of contract with - 
‘the United States, and applies solely to delivery of water supple- 
- menting such vested right, under contract with the United States. 
_ Anprisus A. JonES, — 
First Assistant See. 


—— et 


‘WILLIAM C. “McGEHEE. 
Decidea March 4, 1914. 


; Sonprers’ ADDITION AL-—APPROXIMATION. 
_ Approximation will be permitted in the location of an entire and undivided 
_ ‘goldiers’ additional right, whether located singly or in combination with 
- other additional rights; but where an additional right has been divided, - 
only one application of the rule of approximation will be permitted under. ~ 
that right: and no distinction will be made in applying this rule as to 
rights located singly or in combination with other rights. 
SELECTIONS Priok To SpartH DECISION. 
Soldiers’ additional locations made prior to the decision in the Spaeth « case 
may be adjudicated under the rule regarding approximation. in force at 7 
the: time of. such locaHlonsy or under the rule. herein established, at the | 
- applicant’s. election. : | 
-CONFLICTING DECISIONS Ovmanutm. | 
_ All decisions and rules in conflict herewith overruled, p Re 


J onxs, First Assistunt Secretary: | a a 

William C. McGehee has appealed. from. isigen of Mareh 21,. 
1913, by the Commissioner of the General Land Office, holding for’ 
re] fecion: his application to enter under section 2306, Revised Stat- 
“utes as assignee of Reese P. Kendall, the SW. + SW. o Sec. 34, T. 6 


NRE. , Washington 1 Meridian, J ackson, Mississippi, land district, ede 


containing 38.79 acres. | 
The claim of additional right j is based upon the inlitaters service 

of Reese. P. Kendall in the army of the United States. during the © 
Civil War for more than ninety days, with honorable discharge from 
such service, and by virtue of homestead entry made.by the soldier 
November 1", 1865, at St. Cloud, Minnesota, for 140.48 acres, which: 
was cancéled May 12, 1870, for abandonment. The Commissioner. — 
raised no question as to the additional right of Kendall for 19.52 
acres. He rejected the application for the reason that the area of 
the right does not equal the area of the land applied for, citing as_ 
anthonty the ¢ case of Ernest P. -» Bpacth (402 L, ei A5i-9) | 
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| ‘Onl: argument has. — re in Gippart of the appeal, ‘nd the 
question of allowing application of the rule of approximation in sol- 
diers’ additional cases has been fully considered. ‘The rule of ap- 
proximation is a rule of necessity designed by the Department to a | 
meet the conditions caused by irregular surveys. | Be ee 

It' is believed that soldiers’ additional rights are as much entitled | 
to the application of the rule of approximation as other claims under 
the public land laws. It appears that thé rule was somewhat abused, 
and the Department has not been uniform in the application of the 
rule to such claims. After careful consideration of all phases of — 
the matter, the following rule has, been decided: upon, viz: | 
| “Approximation will be permitted in ‘the location of an entire and undivided 
‘additional right of a soldier, whether such right be locatéd ‘singly or in com- 


bination with other soldiers’ additional rights. “Where the additional right’ 
of a soldier has been. divided, only one application of the rule of approximation | 


will be permitted under the right of such soldier. (Guy A. Eaton, 82 L. D., 


644.) No distinction will be made in applying this rule as to rights located 
singly or in. combination with other such rights. 

It is further directed, however, that eee ainae prior to ite | 
date of the Spaeth dbeicion: supra, may be adjudicated under the | 
rule regarding approximation in force at the time of such locations, 
or under this rule, at applicant’s election. All decisions and rules in 
conflict ‘herewith are hereby vacated. , 

The case under -present consideration meets the conditions above | 
stated, for application of the rule of approximation. | | ‘Therefore, the © 
| decision appealed from is reversed. : 


— 


MOORE v. . NORTHERN PACIFIC RY. ad ‘EDs AL. 
| Decided March ‘11, 1914. 


SETTLEMENT—ASSERTION OF CLAIM WITHin Toren Montvus. | . 
A settler upon public land who fails to make entry within three mouths from 


the date-of settlement, or within three months from the date of the filing © : 


of the township plat of survey where the settlement is upon unsurveyed 
land, forfeits his fight in favor of a subsequent settler who asserts his 


claim in time; but. in the absence of an adverse settlement, the settler loses . : 


; no rights by failure to assert his claim within three months. 
FIQUITABLE CoNSIDERATION OF SETTLEMENT CLAIMS. ? 
Any question concerning the formality ‘of the, assertion ‘and aueeion: of 
title under settlement claims is a matter between the United. States and the’ 
 gettler ; and the. land’ department is not deprived of its jurisdiction and 
duty to give equitable consideration to asserted. settlement, claims by the 
tender of a. secrip application for aa dang by one having no claim to equi-: 
table consideration. | | 


Tonns, First Wesstans Seoretary: | | i 
Counsel for Florence A. Coffin, assignee , Abell, ace addressed 
a communication to the Department, under. date of February 5, 1914, | 
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‘which hae been treated as a ee peo foe the exercise of super 

- _ visory authority with reference to Coffin’s claim to the S. + N W. 4 

See. 5, T. 53 N., R. 11° W., Duluth, Minnesota, land district. 

Said tract ae awarded to William Millen, a. settler epson by 

departmental decision of.September.30, 1918. On December 17, 1918, 
~~ a motion for rehearing of said decision was denied and, on J anuary 
98, 1914, a petition on behalf of Coffin for the exercise of i a 
authority was also denied. 

It is now requested that final action: in this case ee not on antl | 
one of. the counsel for Coffin, now unavoidably absent from the © 


United States, be afforded an opportunity to be heard in her in- = ~~ 


terest. The record has again been considered by the Department i in 

connection with the decisions heretofore rendered, and it is not be-- 
_ lieved that any useful purpose would be subserved by further delay. 
in carrying into effect the award of the land in controversy to Millen. | 

It is urged, m support of Coffin’s claim to the land under the 
soldiers’ additional homestead application, first, that Millen had for- 
feited his settlement right in that he had not asserted it by a home- 
stead application within three months from the date upon which the — 
land first became subject to homestead entry, and, second, that Millen 
had forfeited his settlement claim through failire® to continuously 
reside upon the land from the date of his settlement to that upon 
which he filed his homestead: application. : | 
A. sufficient answer to both these contentions is found in cha fact 


- that the claim of the Northern Pacific Railway Company to the tract ' 


here under consideration, and ‘others similarly situated, was con- 


| tinuously asserted, either in this- Department or in the courts, to _ 


_ within less than ninety days prior to the date of the presentation of 
~ Millen’s homestead application. It may be granted that there was 


- @ period between the first rejection of the railroad selection and its | ae 


reinstatement, wherein Millen might have applied for the land. The | 
. Department is clearly of the opinion that his failure to do so did not 
work a forfeiture of the settlement claim and that he should not be 


held to have waived such claim through failure to maintain con- 


tinuous residence upon the land during the many years in which the 
_ asserted right of the railroad thereto was undetermined. “4 
In this connection, the Department deems it proper to advert to | 
the impression, aoparonily widespread in the minds of public-land — 


claimants and their counsel, that a homestead settler upon public - 


lands forfeits the right thereto acquired by settlement, unless he files 
“homestead application for the land within three months from the 
_ date of settlement, or, where the tract is unsurveyed, within three 

‘months from; the date of the filing of a plat of survey | in the local 


_ office." This is not-the law. The preference right conferred upon a - 


- settler. by section 3 of tee act of pe 14, 1880 a Stat., meee is an. 
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7 extension to homestead asthlemenia of the provisions ‘of section 5 of 
_ the act of March 3, 1843 (5 Stat., 620). This right was long ago de- 
fined by the Supreme Court, oe the United States, in the case of — 


ces ohnson v. Towsley (13 Wall. 72), as a “preference right over sub-- | 7 | 


- sequent settlers, which, as to a subsequent setiler who asserts hisright, _ 
is waived by the first: settler who has ea to do so within the 
time-specified in the law. The Court sald : 


If no other party has made a ‘settlement or has given notice of such intention, 
then no.one has been injured by the. delay. beyond three months, and if at any 
time after the three months, while the par ty. is still in possession, he makes his: 
. declaration, and this is done before any one else has initiated a right of pre- 
emption by settlement or declaration, we can see no purpose in forbidding him 
to- make his declaration. or in making it void when made. And we think that 
Congress: intended to provide for the: protection of the first settler by giving. him 
‘three months to make his declaration, and for all other settlers by saying if this 
is not done within three months any one else who has’ settled on it within that 

time, or at any time before the first peHen makes his declaration, abate Baye the 
better right. | oo 


While a settler may lose his preference, over r other settlers, by fail | 


ure to comply with the requirements of the act of May 14, 1880, SUPTa, —— 


his right to the land, acquired by settlement thereon, was not created 


by that act but has been recognized by this Department and the courts 


from the beginning of the Government. Our whole public-land sys- 
tem is based upon the fundamental consideration that the settler is to 
- be preferred over claimants who seek to assert scrip or other rights. 
to the public domain. “Lands settled: upon and claimed under the 
- homestead law do not fall within the designation of public lands 
open to sale or other disposition under general laws other than. those : 
~ relating to settlement. This Department is not robbed of its juris- 
. diction and duty to give “equitable consideration to asserted settle- 
ment claims by the tender of a scrip application for the land by. one 
having no claim to equitable consideration. - 
- With reference to the objection raised by counsel for Coffin that 
~ Millen has not maintained residence: upon the land settled upon by 
him, it is. sufficient to say, in the anguege of = predecessor, in South : 
OT aloty o. Thomas (35 L. D. ATL) ¢, 


Any question governing the formality of. ‘the assertion and eompiétion: of title 


under such settlement is clearly a matter between the United States and the . 
settler. As repeatedly held by the courts, the-law deals tenderly with the one — 


who, in good faith, goes upon the public lands with: a view to » ae a home 
thereon. (Ard, Vv. Brandon, 156 U. 8, 53%, ocd | . 


The ae 1s ae 
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F. A. HYDE ET AL. 
Decided March 12, 1914. 


. TIMBER Currive—Unapbroven Forest Lizu SELECTION. 


The Secretary of the Interior is without power to authorize the cutting’ of 
timber from the lands embraced in an unapproved forest lieu selection, - 

even though the selector should execute bond to indemnify the. United | 
States in event the selection should fail. - 


Jo: ones, erst Assistant Secretary: | | | 

This is an appeal by D. J. Arpin and. William Scott, ee as 

- transferees, from the decision. of the Commissioner of the General 

Land Office of December 15, 1918, rejecting their application to be 

| permitted to cut the’ timber from ‘the lands embraced a lieu selec- — 
~ tion No. 3180 (0-8171), to-wit: The E. 4 SW. 4, S. 4 SE. 4, the 

NE, 4 NE. 4, Sec. 33, T. 57 N., R. 10 W,, SE. 3 4 SW. 4 cs NW. 4 


SW. 4, Sec, 21, T. 58 N., R: 6 W., and NW. 3 1 SW. 4 1. Sec, 3, 50.N, 


RR. 6 Wa 4 P. M., Duluth, Minnesota, tiseniets ‘filed September ba 
- 1900, by Fr, A. Hyde, ‘heoup H. W. Coffin, attorney-in-fact, in lien 
of the E. 4, Sec. 36, T. 25° S., R. 85 E., o" D. M, Sierra Forest Re- 
‘serve, California. — 

The selection has not been ee On a February 15, 1918, the 


Commissioner of the General Land Office directed eine upon 


| the report of the field officer to the effect that the base land had. | 


~ “been fraudulently acquired from the State of California. Hearing 


upon this charge was held before the register and recelver December 
. 23, 1913, but rio decision has as yet been rendered. . 
The transferees represent that they own other land in the vicinity 
of these tracts, from which they propose to cut the timber in the 
_ near future; that it would be desirable to cut the timber from these’ 
— selected tracts at the same.time, as otherwise it will become of little 
~ value and deteriorate, They offer to give bond to indemnify the 
- United States in case of their failure to secure title. The Commis- 


sioner of the General Land Office rejected the application in view ot oe 


' the fact that a hearing had been held upon the charges. : 

The case raises at the threshold the question whether the eee 
tary of the Interior would have the power to permit cutting of — 
timber upon these-lands and to accept the bond to indemnity the © 
- United States in case the selection should fail. It is apparent from 


the above statement of facts that wecamyeers title has not yet Me in. 


_ the lieu selector. . _ 
In 18 Op..of the ‘Atty. Gen., page 434, fey Attorney Ganeral | 


Jenks held that the Interior Department had authority to make 
seizure through its officers, or agents, of timber cut on the public 
| lands, and that such timber could be a of by that ee | 
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ether by public or ene sale, with or without previous advertise- | 
ment, at its discretion. .At page 436 he said: 7 


As ‘to the authority of the Commissioner to dispose of such timber by public .- 
or private sale, where the same has been seized by duly-authorized agents of 
“2 the Land Department and remains in their custody, I apprehend that this power’ 
exists, subject to the general supervision or direction of the Secretary of: the 
Interior. There: being no statutory provision covering a case of that kind, or 
regulating the disposition of the property, it must be regarded as a subject left 
to the Land Department to be dealt. with in such manner as in the judgment of. © 

_ that department will best. protect the interests of the Government. As-the 
_. proper ty is perishable in its nature, and its custody may involve expense, it is 
- not only within the power, but it is the duty of the department, for the avoid- 


_ ance of loss to the ‘Government, to convert the same into money, and whether 


this be done by public or private sale, is a matter entirely discretionary with it. 


_ The above opinion, however, relates to a case in which the timber: ; 

had actually been cut in eee and seized by the United States, 
| the question being-as to the disposition of timber SO seized. 
Section 2461 provides, in part: 


if any person shall. cut, or cause or procure to fee cut, or aid or assist, or pe 
employed in cutting any live-oak or red-cedar trees,-or other timber on, or shall 
remove, or cause or procure to be removed, or aid, or assist, or be employed in 
removing any live-oak or red-cedar trees or other timber, from any other lands 
- of the United States, acquired, or hereafter to be acquired, with intent to export, 


dispose of, use, or employ the same in any manner whatsoever, other than for : 


the use of the Navy of the United States; every such person shall. pay a fine 
- not less than triple the value of the trees or timber so cut, destroyed, or a 
moved, and’ “shall be imprisoned’ not exceeding twelve months. 


‘Section 4, of the act of June 3, 1878 (20 Stat. , 89), piovides: | 


That after the passage of this act. it: shall be eat to cut, or cause. or 
procure to be cut, or- wantonly destroy, any timber growing on any lands of the 
United States, in said States and Territory, or remove, or cause to be- removed, 
any timber from said public lands, with intent’ to export or dispose of. the 
-same,.... and any person violating the provisions of this section. shall be © 


guilty of a misdemeanor, and, on conviction, shall be fined for every such offense a 


a sum not less than one hundred nor more than one thousand dollars: Provided, 
That nothing herein contained shall prevent any miner or agriculturist from 
clearing his land in the ordinary working of his mining claim, or preparing his 
. farm for tillage, or from taking the timber necessary to support his improve- 
ments; or the taking of timber. for the use of the United States; and the penal- 
ties herein provided shall not take effect until ninety cave! after the passage of 
‘this act. 


The present Gai Code, Section 49, provides: 


| _ Whoever shall cut, or cause or procure to be cut, or shall wantonly destroy, 7 

or cause’to be wantonly destroyed, any timber growing on the public lands of _ 
the United States; or whoever shall remove, or cause to be removed, any timber. 
from said public lands, with intent to export or to dispose of the same; or who- 
ever, being the owner, master, or consignee of any vessel, or the owner, director, . 
or agent of any railroad, shall knowingly transport any timber so cut or re 
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moved from said lands, or lumber manufactured therefrom, shall be fined not - 

_ more than one thousand dollars, or imprisoned not more-than one year, or both. | 
Nothing in this. section shall prevent any miner or agriculturist from clearing 

his land in the ordinary working of his mining claim, or in the preparation of 

his farm for tillage, or from taking the timber necessary to support his improve- 

. mnents, or the taking of timber for the use of the United States. And nothing 


in this section shall interfere with or take away any right or privilege under 


any. existing law of. the United States to cut or remove timber from any public 
lands. 

Under section 2461 of Revised Statutes he: Diserice Court of - 

Oregon (United States ». Nelson, 5 Sawyer, 68) held that the cutting 


_ and removing of timber from lands embraced in an application for 
patent for a mining claim, but in which the payment of the purchase 


price to the United. States: had not been made, the cutting being 
for the purpose of sale, was an offense as defined: in that section. 
This holding was adhered to in Teller v. United States by the Cir- 
cuit Court of Appeals for’ the 8th Circuit (118 Fed. Rep., 273). 
The Court there held that while for the purpose of subsequent entry 
the lands covered by such an inchoate claim were segregated, still 
the legal and equitable title to them remained in the United States, - 
and that they were still “ lands” of the United States within the ~ 
| meaning of section 2461 R. S. “The lands in the present case there- 
fore are still lands of the United States and the cutting of timber © 


+ thereon for the purpose of sale as proposed by the appellants would 


constitute not only a trespass but a crime against the United States, 
since no equitable title has as yet vested in them. It is, therefore, 

apparent that the Secretary of the Interior 3 is we power to 
enter into the proposed arrangement. : 

This selection, however, has been pending. for a ia period, ‘ca 
should be promptly adjudicated. The Commissioner will accord- _ 
ingly instruct the register and receiver to render their decision. _ 
upon the record made as early as is consistent with the other public | 
- business, and upon the coming in of the record the Commissioner of 
the General Land Office will at once take ap the matter for his ad- » 


~ judication. 
With the above. modification, es ‘Commissioner S decision, is af. 


- firmed. 
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- LAYTON’S HEIRS V. LEWMAN. 
Decided March 22, 1914. 


RAILROAD LANDS—PURCHASERS—ACT OF Marcu 3; 1887, 

_ Section 5’ of the act of March 3, 1887, according to persons who in sood faith 
. ‘purchased from a railroad company lands subsequently found to be ex- 
eepted from its grant the right to purchase such lands from: the United 

States, does not require that persons claiming the benefits thereof shall. 

‘be settlers upon the land; and it-is not necessary that purchasers from the 

= Oregon and California Railroad ‘Company applying to purchase under that . 
section shall be settlers, the provisions in the act of April 10,'1869, that ~ 


— . lands granted to said company shall be sold to actual settlers only, me _ 


% waived as to them by the later. act. 


one First Assistant Secretary: — | | 
Richard i’. Lewman appealed from decision of the Commissioner 


| of the General Land Office of August 26, 1912, canceling his com- 


muted homestead entry for NW. 4 SE. 3 a Sec 1, T. 88 S., R. 4° W., 
W. M. , Roseburg, Oregon. ~ 

The ‘land is within primary limits of grant to pean na Cali- 
| fornia Railroad Company by act of July 25, 1866 (14 Stat., 239), 


opposite that part of its line definitely iscaed July 3, 1883, andl was 


listed by the company May 15, ude list 21. The list was canceled | 
_ October 31, 1891, as to 5. $ oe S. sof NW. 4 oe SE. 4 for conflict | 
with f Pacieh placer claim. | 


June 6, 1872, the NW. 1 SE. 4, a ‘17, was ‘included ; in homestead | 


entry then made by David Blagle, dantled on Blagle’s relinquish- 


ment July 27, 1891. The Commissioner held that such homestead — | 


entry existing at time. of: definite location excepted. the forty-acre | 
tract from operation of the grant. The company did not appeal. _ 
October 18, 1893, plat was made by the surveyor-general to. show 
- areas and lottings of mineral claim 37, partly within section 17, and - 


the N. 4 of NW. 4 of SE. d and N. dof S. of NW. 4 of SE. 3, area 


heey, aor was lotted as lot 1. May 24, 1909, Richard ¥, Lewman 
was allowed to make homestead for said lot 1; a 

February 28, 1911, Lola Bailey, for herself and other te of T. J. | 
Layton, deceacca: presented an application under section 5, act of - 
March 38, 1887 (94 Stat., 556), to purchase lot 1. This the ical olfice 
rejected on the ground that the land was settled upon after December : 
1, 1882, by Lewman. Applicant appealed. =. . 

The ap pliestion alleged that about February 1, 1899, sepeacd hy 


quitclaim deed of the railroad oe dated February 6, 1899, = - : a 


‘Layton for value purchased N. 4 NW. 4 SE. 4 and N. 4 of 6.4 
NW. + of SE. 4 from the railroad: company believing the oa 
company was owner thereof, and he in his lifetime and since his ~ 
death his administrator and heirs had been since such purchase and 
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were then in. possession of the land, without notice of cancellation 
of the.company’s list, until Lewman’s entry. 
August 2, 1911, the Commissioner instructed the local office ae 
7 protection given settler. by section 5,-act of March 8, 1887, supra, 
is limited to those who settled on the jen in good faith, in ignorance 
of rights and equities of others purchasing from the railroad com- 
_ pany, after December 1, 1882, and before March 3, 1887. | The Com- 
‘missioner: directed. the Teal: ‘office to- allow. Layton’s heirs, on. due. 
notice, to submit proof on their application. __ ; 
_ ‘November 29,1911, Layton’s heirs and Lewman, each in person - 
aided by souliael: end at the local office and submitted evidence. 
~— October 25, 1911, the local office found that neither Layton nor any 
of his ten settled upon or were in possession of the land, and that 
_ the railway company under act.of April 10, 1869 (16 Stat., 47), was 


limited to sale of its lands to actual settlers only. AWhereypon the 


local office recommended rejection of application of Layton’s heirs 
and that Lewman’s entry remain intact.’ The Commissioner, on ap- 
peal of Layton’s heirs, reviewing the evidence, reversed the action of 
the local office, held Lewman’s entry for cancellation, and allowed — 
application of Layton’s heirs, conditioned on their filing a proper . 
| nonmineral affidavit. | 
The evidence clearly shows that J ohn T. rey EF Spas 6, 1899, : 

~ purchased the land from the railroad company for the purpose of a . 


dump for tailings from his placer claim. The conveyance was by 


quitclaim deed for $2.50 per acre upon payment of $75. 
‘Section 5, act of March 3, 1887, supra, provides: 


‘That where any. said company shall have gold to citizens of the United © 
; States,’ or to persons who have declared their intention to become such citizens, 
asa part of its grant, lands not. conveyed to or for the use of such. company, 
said lands being the numbered sections prescribed in the grant, and being co- 
terminous with the constructed parts of said road, and where the lands so 


gold: are for any reason excepted from the operation of the grant to said com- 


pany, it shall be lawful for the bona fide purchaser thereof from said company | 
to make payment to the United States for said lands at the ordinary Govern- 
ment price for like lands, and thereupon patents shall issue therefor to the said | 
bona fide purchaser, his heirs or assigns, _ 
This act does not require that the persons cathe its benefit shall : 
bs settlers, but any citizen of the United States, bona fide purchaser 
from the company, is entitled to its benefits as against any person not 
a bona fide settler under the settlement laws prior to December 1, 
1882. . Whatever may have been the restriction as to persons to | 
eho the lands should be sold by the company, imposed by act of 
April 10, 1869, supra, it was within power of.Congress to waive that 
- restriction,. at ise as to: persons not claiming the land by. settlement 
ES. to. December Ay ee and a section 5, act of March 3, 1887, is 


“ @ 


DECISIONS RELATING TO THE -PUBLIC LANDS. 181 


supra it did so by giving the right to purchase | to all citizens of the 

United States, actual purchasers. —_ | 
Not till November, 1909, did Lewman. sakes settlement, ina that 

was done with full notice of Layton’ s purchase. He fee. is not 

within benefit of the provisions of the act of March 3, 1887, a 
The decision is altirmed. 


FLOYD W. WARREN. 
Decided M wrch 12, 1914. 


ISOLATED Tracts—LaAnp. NOT Siaiior TO SALE, . 

Congress having by the act of April 27, 1904, provided a complete aaa 

for the disposition of the ceded portion of the Crow Indian reservation, and 

”  gpecifically declared that the lands opened to entry under that act shall 

be disposed of under the homestead, townsite, and mining laws, such lands 

are not subject to sale as. isolated tracts unde section 2455, Revised Stat- 

utes, as amended. . 
CONFLICTING Drctstons OvERRULED. 

Edwin J. Miller, 35 L. D., 411, Frank Maple, BT L. D., _ 107, and Peter. . | 

. Kolberg, 37 L. D., 453, overruled. 


‘Jonns, First Assistant Secretary: | | 
Floyd W. Warren has appealed aor season of May ‘V7 1918, : 


by the Commissioner of the General Land Office, rejecting his appl | 
cation to have the SE. 4 1 SE. 4, Sec..4, T. 1, N., R..381 E., M. M., 


Billings, Montana, land district, ordered into market and eld as an. — 


isolated tract, under the provisions of section 9455, Revised Statutes, 
as amended by the act of March 28, 1912 (87 Stat., 77). The said 
tract is within the ceded portion af the Crow indian Reservation, : 
opened to entry under the act of April 27, 1904 (33 Stat., 352). 

That act provided for certain allotments to Indians, the withacaw al 
for irrigation of tracts susceptible of irrigation under the reclama-— 
tion act, and provided that the remaining lands, excepting sections 
16 and. 36, “shall be disposed of under the homestead, townsite, and 
mineral- ina laws of the United. States.” The opening was ve be 
declared by proclamation of the President. describing the manner in 
which the lands could be settled upon and entered. The price of the 
lands was fixed at $4 per acre, when entered under the homestead — 
laws,-and lands entered under the townsite and mineraldand laws 
were to be paid for as provided by said laws, but in no event at less. 
price than that fixed for Ps entered under the. homestead laws. 

The act. further provided : 


That when, in the judgment ef the President: no more of the Yana Henein: 04 
' ceded can be disposed of at said price he may by proclamation, to be repeated 
at his discretion, sell from time to time the remaining land subject to the 
- provisions of the homestead law or otherwise as he may deem most advanta- 
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. geous, at such price or prices, in such manner, ‘upon such conditions, with such 


restrictions, and upon such terms as he may deem best’ for all the ue 


- concerned. 


_ Under callcthe of the latter provision | the ‘President, under ate 7 
of September 9, 1910 (36 Stat., 2742), issued a sroclawiadion for the 
disposal of the ansold lands, whieh proclamation provided: 

That all of the unentered nonmineral, unreserved lands affected by said act | 
which have not been withdrawn under the Reclamation Act, and which are not 
embraced in any valid existing right initiated under the public land laws, be 
offered for sale at public auction..... 


All lands offered but not sold at the’ sale herein directed shall thereafter be- 


| subject to ‘purchase - at private sale in the areas under the terms, conditions | 
and limitations mentioned in this proclamation at two dollars per acre. 

_, The Commissioner held’in the decision appealed from that the 

disposal of the tract here involved is governed by the terms of said 

‘proclamation, and therefore that the tract is subject to private sale 

at $2 per acre, but not subject to sale under the isolated-tract law. 

It appears that this tract was formerly embraced in a homéstead 


7 entry, made September 13, 1909, which was canceled on relinquish- — 


 mient under date of November 4, 1910. It was therefore at the 


date of said proclamation embraced in said entry, and according 


to the térmis of the proclamation was wholly unaffected by it. Clara: 
F. Moran (39 L. D., 484). It will, therefore, be seen that the reason 
assigned by the Gominiidnat for rejection of this application was 
em tneufficiont: The application was properly rejected, however, inas- 

‘much as the area including this tract was opened:under a special or 
local law specifically providing the manner for the disposal of ‘such — 
~jands. A complete system was provided for the offering of the lands — 
to entry in the first instance, and then for the disposal of the unsold 
lands through proclamation of the President, to be repeated at his — 
discretion. It is therefore believed that the general. isolated-tract 
Jaw may not properly be applied in contravention of the said special . 
_ or local law governing the disposal of this area. See Frost v. Wenie 
~ (157 U. S., 46,58) ; and United States v. Healey (160 U. S., 186, 147). 
The Department has not been uniform in its decisions with ier: 
ence to the applicability of the isolated-tract law in cases where the 
 Jands were opened under local or special law, which did not in terms . 
provide for the.sale of isolated tracts within the area affected by 
such special law. In the following three cases it was held that the | 
isolated-tract law-could not be applied, viz: H. R.. Saunders (27 L. D., 


- 45); W. D. Harrigan (29 L. D. , 153), James M. McComas (33 L. D,, 


AAT \. It was also held in the-case of William C. Quinlan (30 L. D., 
968) that where a certain area in Oklahoma was opened. to actual 
settlers under the homestead laws only, the act of June 4, 1897 (30 
Stat., 11, 36), Provtune for the exchange of lands, could not be 
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ae! appt: in said area, alhousn the Ce act provided for the selee- a 


: tion of any tract of vacant land opened to settlement. 
In the following three cases it was held that the isolated- tract 


4 law could properly be applied, viz: Edwin J. Miller (35 L. D., 411) ;. 
Frank Maple (87 L. D., 107), Peter F. Kolberg (87 L. D., 453). 


These three cases next: above referred to might, with some somblancs: “ 


of reason, be distinguished from the case under present considera- 
_ tion, especially in view of the complete provision made by the special — 
_. law. under consideration for the disposal of these lands, but as. the 
; interpretations of the statutes involved in the several cases are deemed. 
unsound, the three said cases are hereby overruled, so that. they 
may not longer be followed i m cases ee lands within the areas. 


. affected thereby. , , Se 
- Tt will be observed that while the ine ander. ‘consideration au- 


thorizes the President to provide a, way for the disposal of the unsold” 


lands, yet no way, except as prescribed by the original law, has 


been provided for the sale of lands in said area, which have become — 
vacant since the date of the former proclamation, and the isolated-— 


' tract law has not been made applicable thereto. It may be advisable 
to request issuance of a new proclamation for disposal of the tracts, 


_ which have since become-vacant, and also for extending the isolated- 
tract law to said area. The President undoubtedly “has sufficient 
authority under the law to do this, if it be deemed advisable to do so. 
This matter is called. to the attention. of the Commissioner of the — 


_ General Land Office for appropriate initial action. 
The re} eae of the a application 1 is affirmed. 





| CUMBERLAND MINING AND SMELTING C0. 
“Decided March L2, wae 


“RepayMent—Acr or Marcu 26, 1908, yo: a: | - , * e. 


The fact that an applicant. for repayment under ihe act of March 26, 1908, °° 


_- has’ previously applied for and been denied. repayment under the act of 
; June 16,.1880, in No wise affects his. right to poe under - the act 
of 1908. | | 
CoNFLICTING Ducrsron OVERRULED. 

- James HO. Kebes, 37 L. D.; 210, overruled. 


na ay ONES, First “Assistant Secretary: 7: | 
This 3 is an appeal by the Cumberland is and Smelfing Sons | 


pany, a corporation, from the Commissioner’s decision of March 13. 


1918, denying: its application for. the return of the purchase price. | 


So 


_ paid by Robert D. McLoud, its remote geeterOn in connection ee 7 


Leadville, oie: coal entry No. 4. 


~ 
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The ony was nee March 16, 1883, one oe embraced the 
S. $ NE. ¢ and W. 3 SE. 4, Sec. 15, T. 14 5., R. 86 W., but by the 
Gonlceioner? S letter of October 3, 1884, was ‘canceled to the extent © 
‘of the tract last above described for reasons that have no bearing 
on the present case. By decision of July 29, 1890, the Commissioner 
found that the ailidavit required of sigtaants at the time of purchase 
was verified not by the entryman himself, as prescribed by para- 
graph 32 of the coal land regulations of J uly 31, 1882 (1 L. D., 687), 
but by his agent, Scace L. Maultby, and that the evidence of the 
entryman’s citizenship was lacking. He accordingly directed that 
the claimant be notified that he would be required to complete the 
record in these particulars. No such affidavits having been fur-- 
nished, the Commissioner, by decision of December 8, 1890, for that 
- reason held the entry for cancellation, It was finally canceled by 

the Commissioner’s letter of October 29, 1891, : 

-- On or about February 25, 1892, the Cumberland Mining and | 
Smelting Company, claiming as teanstaree of McLoud, toe for. 
a return of the purchase price paid for the said S. 4 NE. 3 , but the © 
application was denied by the Commissioner’ Ss. aeeicion. of March 28, 
- 1892, and from. this action no appeal was taken. | 

“The present application was filed December 20, 1919; but Be the - 
decision nee complained of was rejected for the ¢ following stated 
reasons: a ) 

- The second application sibriitied by. you contains no eo statement of fact : 
- or argument not before this office in the first instance, or that will permit of a 
judgment that would be in violation of the principle laid down by. the Depart- 
ment in the case of the Anthracite Mesa Coal Mining Company (28 L. D., 551), 7 


syllabus: 

“An entry is not ‘erroneously allowed ’ within contemplation of the repay- 
ment statute where the alleged defect is not of such character as'to necessarily 
defeat confirmation of the entry, and might have been cured on comphance with 


the requirements of the General Land Office.” 

‘This office has found that the requirements of this aie were essential under 
paragraphs 32 and 35, circular of July 31, 1882, relative to coal land laws; that 
compliance therewith was a reasonable requirement, and that it can not be held 
that failure to comply therewith evidenced error in the allowance of the entry. . 

While no reference is made in said decision to the repayment act. 
of June 16, 1880 (21 Stat., 287), it is evident from the context that the 
| application was rejected by the. Commissioner. because it was not 
deemed by him'to be within the purview of that act. | 

Itis unnecessary to determine whether this application. for repay- 
deat is or is not allowable under the provisions of the act of 1880, 
for, in the absence of fraud or attempted fraud in connection with the 
entry, it is within the purview of section 1 of the act of March 26, | 
1908 (35 Stat., 48), which reads as follows: : 


That where purchase moneys ‘and commissions paid under any public land | 
law have been or "shall hereafter be covered into the Treasury of the United , 
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| States under any Application to make any filing, location, sarecaen: -entry,. or 
. proof, such purchase moneys and commissions shall be repaid to. the person - 
“who made such application, entry, or proof, or to his legal representatives, in | 
ali cases where such application, entry, or proof has been or shall hereafter be - 
rejected, and neither such. applicant nor his -legal’ representatives Shall. have 
been guilty of any fraud or attempted fraud in connection with such application. — 
_ It is true that a’ prior application for repayment filed by the present 
applicant under the act of 1880, was rejected by the Commissioner in. 

1892, and that, in the case of James H. Febes (37 L. D. , 210), it was — 
held that the act of 1908 does not contemplate the reopening of re- 
payment cases properly adjudicated under prior laws, nor: authorize 
repayment in cases where the entry failed of confirmation solely — 
because of the fault or laches of the entryman. This decision, how- _ 
ever, was disregarded by the Department in Ernest, Weisenborn (42 ‘ 


L. D. , 588), wherein, after stating that several applications for repay- 


ment (under the act of 1880, it appears) had been made by Weisen- 
born prior to the one then under consideration, made under the act of — 
1908, it wassaid: a i, be He : | 


The evident purpose of this act was to return to disappointed purchasers of 


_ public lands their purchase money in all cases where they failed to acquire title : aa 
and had been guilty of no fraud or attempted fraud in eonnection with their 


applications to purchase. ‘The obligation to repay is placed on the failure of - 
consideration and is granted in all cases not tainted by fraud. The present case 
— comes within the benefit of the act. ; 
The decision in James H. Febes, supra, is out. of harmony with tha 
later decision cited, and, the Department i is now convinced, Is contrary 
_to the purpose and intent of the. act of 1908. It is accordingly over- 
ruled, | — 
| For the reasons: ae ‘the deta: in “tis case a bar is ee | 
- and’ the matter remanded for adjudication under the act of aa | 
26, 1908. | 
In this connection, ee attention of the Gh eas ig invited — 
to the fact that the entry was allowed March 16, 1883, and that, 
prior thereto and on August 22, 1882, McLoud had ‘executed a 
power of attorney to Scace L. Maultby, who, acting: thereunder, on - 
March 19, 1888, executed a deed conveying fhe land to Gerard B. 
Allen, the grantee of the Cumberland Mining and Smelting Com- 
pany. It appears from the decision in Gerard B. Allen (8 L. D. , 140), 
that, on January 15, 1883, just two months prior. to the allowance | 
of McLoud’s entry, four aa entries were made by an. equal number 
of men, among ‘them the said Scace L. Maultby, in the interest and 
for the benefit of Allen, for 320 acres of land aoe adj ous 
— the tract: embraced: in McLoud’s entry. . 
_ These facts, while insufficient in themselves to warrant a ‘finding 
that the entry of McLoud was onde: made ar rhe benefit of 
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Allen, nevertheless give rise to the strong suspicion that such was | 
the case and demand that a definite, specific, and satisfactory show- _ 


ing, as to the good faith of McLoud and Allen in the matter of the 
entry, be required of the applicant for repayment, or that the facts 
and circumstances surrouriding the entry be ascertained and deter- 


-. mined in some other appropriate rennen, before final action a 


taken on the application. | 


ROBERT G, McDOUGALL. 


Decided March 14, 1914. oe 


NATIONAL ‘oness Howrsneap—Resmnce—Serrcement UNDER Senora Usk, : 


PERMIT. 


- One who applies ti have land within a national forest listed for opening 
under the act of June 11, 1906, and is thereafter. granted a special use _ 
- permit to occupy the land, is entitled, in submitting proof upon his entry . 
made in pursuance of such listing, to credit for residence since ue date. of 


the special use permit. 


. JONES, First Assistant Secretary: 7 Pa < 


Robert G. McDougall has appealed broth decision of December 16, ie 
1918, of the Commissioner of the General Land Office for rejection or Pe 
final proof submitted by him November 22, 1918, on his homestead — 


entry made January 17, 1911, for certain tracts in Sec. 22, T. 19 N., 
R. 6 E., Santa Fe, New Mexico, land district; under the act of J une 
1, 1906 (34 Stat., 283). | 

“Tt appears that sid lands were first withdrawn for neccual Forest 


- purposes November 6, 1906; that the claimant filed application for 
listing under said act and was given a special use permit to occupy 


the tracts under date of December 16,.1908; that since the date of 


_ said permit he has continuously occupied the ind has placed valuable “ 
| improvements thereon and cultivated the greater part thereof. The 
‘Commissioner held that the cultivation was amply sufficient to satisfy . 
the requirements of the three-year homestead.act of June 6, 1912 (37 


| Stat., 123),-but held that no credit for residence could be allowed 


prior to. January 17, 1911, when the lands were opened, as above 
stated. According to this view, the proof -was. slightly premature, - 


inasmuch as the three-year period would not be completed until Jan- 


wary 17, 1914. Supplemental affidavits have been filed showing resi- — 
dence Nes been continued since the former proof was submitted, thus 


| completing the three-year period, 


Tt is further believed, however, that credit for tienes may be : 2 


accorded from the date of the special use permit, i was given 
7 ae the claimant had ee for pene 


~ 


Br 
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eocon 3 of the act of J May 14, 1880 (21 Stat, 140), Beariacs: that 
- where any qualified claimant shall settle on any public lands of the 
United States with the intention of. claiming the same under the 
homestead laws, and thereafter makes entry, his right shall relate 


: back to the date of settlement, the same as if he settled under the a 


' preemption’ laws. 


The act of June 11, 1906, supra, pr oviding for- iomestead entries 
in National Forests, provides that the person applying for listing 


shall, if qualified to. cae a homestead entry, be accorded preference | 7 
right of entry when the land is opened, unless there be a prior legal — . 
settler on the land.. Technically, this land was not public land and | 


was not subject to general settlement claim at the time this entryman — 
made settlement thereon, but he was not a trespasser, as he had filed - 
his application for listing with the Forest Service for opening under 
the said act of June 11, 1906, and had been given a special use permit 
by that service. He was, Greuatore, ¢ in legal occupation of the land 
after the date of the permit, with the understanding that if the tract 
be found appropriate for opening under said act, he would have a 


preference right of entry, as provided by that act. He thus hada. 


restricted or qualified settlement claim. If it had: resulted that his 
application for listing could not be allowed, then, of course, his set- 
_ tlement; could not: have ripened into a elaine for title. But the land 
was opened upon his application, he was accorded preference right 
of entry, and he made entry, all in pursuance of the claim initiated 


_ by his application. No-good reason is seen why credit for residence _ 
for the full period after the date of the permit may not be accorded 


under such circumstances. The decision appealed from is, therefore, 
‘vacated and the proof will be accepted, unless other objection be 
found. All decisions and instructions in conflict herewith « are over- 


INSTRUCTIONS. 


March cat 191}. 


ae 


RESIDENCE BY CoNnTESTANT. | 


A contestant who. settles upon the land embraced in fie catey inar’ con-. 

. test and maintains residence thereon, may be credited with the full period 

- of such residence where the contested entry is afterwards canceled and | 
the One Sane is permitted to make homestead entry. ‘ 


JONES, Herst Assistant Secretary: | | | 
It was stated in departmental instructions. of Satie 24, 1910 } 
(39 L. D., 230), that credit for residence will not be allowed in final — 


proof In support of a homestead entry ‘during the time the land is 3 


not subject to entry by the person maintaining the residence. Said 


188 DECISIONS RELATING TO THE PUBLIC LANDS. | 


instructions were modified August 19, 1911 (40 L. D. , 286), so as to 
allow credit for such residence in cases where a seas established 
- residence prior to.September 24, 1910, and has since maintained such 
residence and succeeded in procuring cancellation of the entry under 
— contest and made ony in his own behalf following such: cancella- .— 
tion. | 
‘The question of allowing: oKedib for aaaidenee rained prior 
to the time when the land has become subject to entry, has arisen 
in a somewhat different form in a case pending before the. Depart- 
ment, and after very careful consideration: it is believed that the 
instructions of August 19, 1911, supra, should not have limited credit 
for such residence to persons who had established residence prior 
to September 24, 1910. The rule is, ee redraited 3 in me form 
given below, Viz: =e 


A contestant who settles upon the land embraced in the entry.under contest 
and maintains residence thereon, may be eredited with the full period of such | 


, residence where the contested entry is-afterwards canceled and the conteerant “4 


is permitted to make eee entry. . 


‘SMILEY v. JORDAN. 
Decided March 14, 1914 


ey CN en ner RESTRAINT, _ 

Absence of a homestead entryman from his claim due to judicial restraint 
does not break the continuity of his residence and does not Tender the 
entry liable to contest on the ground of abandonment. 

_ JUDICIAL RESTRAINT—ONE aT LIBERTY ON BAIL. 
One at liberty on bail which obligates him not ‘to leave the jurisdiction of 

the court is under judicial restraint. . 


Jonrs, First. Assistant Secretary: 7 
William R. Smiley appealed from decision ‘of the Goninsdione: xt 
of the General Land Office, of May 28, 1918, dismieine his contest — 
against Fleet Jordan’s homestead entry for W. 4 » Bec. 9, T. 32 N., | 
R. 11 E., Havre, Montana. . 
_ May 4, 1909, J ordan made entry shee which Sinilays March 11, 
(1912, filed contest affidavit that Jordan had abandoned the land for 
- more than six months last past and has failed to reside upon and cul- © 
.tivate it according to law. Notice issued, was served, and: defendant 
filed. denial. The case was regularly tried at the local oftice, August 
12, 1912, both parties aided by counsel. . January 3, 1918, the local 
office found for contestant, recommending cancellation of the sees 
'The Commissioner afiemied that action. | 
The evidence in this case is without controversy a shows that 
entryman has a frame house 14x 20 feet, with an addition 12 x 14 
feet, valued. at ee Bs 53. acres of breaking, rene to flax and oats 7 
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in 1912; 600 fougs posts set around the land, with a well and pump, 
all improvements being valued at $845. Defendant established resi- 
dence on his homestead, with his wife and two children under the 
age of five years, May. 4, 1911, the date of his entry, résiding there 
- continuously from that time to August 1, 1911, during which time 
he made improvements, .valued by the ayaa at $1,500. On account, 
of his wife’s ill health, August 1, 1911, he took her to her home in 
West Virginia for medical attendance and, while he was there ex- - 
-pecting within a few days to return, he was arrested, December 6, 
following, and confined in jail until December 21, 1911, when he. was 
released, on bail, having been sentenced to confinement:in the county. - 
jail for fourteen months beginning January 24, 1912. Cancellation 
of the entry is claimed on the ground that he was at liberty, on bail, 
and might have gone to his. entry. This contention is unsound. His 


pail. obligated him not.to leave the jurisdiction of the court and had he — 7 


left his bond would have been forfeited. He was therefore under 
judicial restraint when bound not to leave the jurisdiction of the 
court. | | | 
Judicial restraint does not break the continuity of residence. Reed- 
head v. Hauenstine (15 L. De oe Kunz v. _ Jochim ccd L. oa 
169, 170). - Ws 
The decision i is affirmed. 
_ FRED STEININGER. 
— Decided March 18, 1914. 


Desmnt WNrey—ExTENsrIon OF: Timn—Aor OF JUNE 27, 1906. — 
The act. of June 27, -1906, authorizing an extension of time for compliance. 
| with law on desert entries 'where the entryman has been hindered in the 
reclamation’ of the land by reason, of a withdrawal under the reclamation 


act, has no application where the waters from which it is proposed to sup- | 


‘ply the government project were withdrawn from all appropriation prior . 
to the date of the: entry, notwithstanding the withdrawal SOS ne the 
| aane was nee: made until after the entry. 


Duszar Ewrry—Deray 1 IN : RECLAMATION—EXTENSION OF TIME, 
The construction of an artesian ‘well, with a view to procure water for the — 
reclamation of a desert entry, is a construction of irrigating works within 
contemplation of section 3 of the act of March 28, 1908, and the acts of 
February 28, 1911, and April 30, 1912; and failure, after diligent effort. 

- to.obtain water by means of such attempted artesian well, without fault 
on the part of the entryman, is sufficient: ground for exteneren of mee as 
prouded by said acts. 


Jonns, First Assistant Secretary: 


Fred Steininger has appealed from decision of May 8, 1913, of 
-. the Commissioner of the General Land Office, denying his applica- 
tion for extension of time: within which to male final proof on NB 
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_ desert-land antes for the SE. 4, Sec. 24, T. 13 N., R. 19 E,, Ww. M., 


: es North Yakima, Washington, land district. 


The entry was.made July. 27, 1907, and three annual bier have — 
been submitted. At the time. the. entry was made the applicant — 
stated that he expected.to obtain water supply to irrigate. said land 
_ from artesian wells or wells and pump on said land. It is shown by 
affidavit, duly corroborated, that the entryman has made an earnest 
: endleavor to procure water for the reclamation of the land by drilling . 
. a well for that purpose to a depth of more than 400 feet, at an __ 
expense of more than $1,400; and that some water was obtained 3 In 


the well but not sufficient in ney to irrigate the land, It is urged 


by the claimant that he has been hindered in the reclamation of the: 
land by reason of a withdrawal by the Government of.an area 
embracing his claim. He therefore asks that the time during which 
such. hindrance obtains be not computed or considered asa part of the 


statutory’ period. It would appear that the claimant contemplated — 


7 extension of time under the: act of June 27, 1906- (84 .Stat., 520), = ; =“ 


which provides extension of time where a desert: land a es has 
been hindered in the development of his claim by withdrawal of sur- 
rounding lands in connection with reclamation projects. Said act — 
provides that during such hindrance an entryman so hindered is not | - 
: required to make improvements vee his claim or oe ase final 
proof. | 

The. supervising engineer m hig ee of June. 20, 4911, stated 
~ that all waters of the Yakima River were withdrawn from all appro-— 
priation on May 4, 1905, by the State of ‘Washington, at the request ~_ 
of the U.S. Reclawation Service, in pursuance of the act of the legis- _ 
lature of March 4;.1905. It will, therefore, be observed that the — 


.- waters from whith, the high line Seis on of the Yakima Project. 


would be supplied, should such extension be completed as contem-. 
plated, were withdrawn from appropriation prior to the date of — 
this entry and it can not properly be said: that the withdrawal of the 
lands in this township by the. Government under date of J anuary 28, 
1910, interfered with the plans of this. claimant. It must be held, 
(hatetois: that the claimant is not‘ entitled to extension of time since } 


the said act of June 27,1906. Such was the holding under somewhat. . . 


similar facts in the case of Frank C. Jones (41 L. D., 877). That 
decision, however, did not consider the application with reference to. 
other acts of Congress providing for extension of time under. certain 


- eircumstances. 


Section 8-of the act of March 28, 1908 (35 Stat., 52), eis 


That any. entryman under the above acts who shall. show to the satisfaction » 
of. the Commissioner of the General Land Office that he has in good faith com- 
plied with the tetris, requirements, and provisions of said acts, but that because 
_ of some unavoidable delay in the construction of the irrigating works, intended 

- to convey water to the said lands, he is, without fault on his part, unable to 
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7 make proof of. the sedinniation and cultivation of said ‘land, as required By said | 
acts, shall, upon filitig his corroborated affidavit: with the. land office in which 


said. land is Jocated, setting forth said facts, be allowed an additional period of 


not to exceed three years, within the discretion of the Commissioner of the 


General ‘Land Office, within which to fur nish. panoeEs as ‘required. by said acts, of ted 


the completion of said work. 
_ A similar law of local apc coe for the relief of entrymen. in: 


. the counties of Benton, Yakima, and Klickitat in the State of Wash- 


1 consideration: 


ington, was enacted: F ‘ebruary 28, 1911 (36 Stat., 960). -The tract 
involved in the present case is in Yakima County. Also another - 


law of general application and of like import was enacted’ April 30, a 


1912 (87 Stat:, 106), which provides for a further extension not: ex- 

| ceeding three years, or a total extension not exceeding six years. 7 

_ In the case of Arthur E. aie (39 L. ae ee it was + held As : 
labus) : | 


“The eonstt uction of an artesian well, with a view. to procure seater ae ‘the 


reclamation of a desert land entry, is a construction of irrigating works within — 


contemplation of section 3 of the act of March 28, 1908, and failure, after dili- 

_ gent effort, to obtain water by means of such attempted artesian well, without 

- fault on the part of the entryman, is sufficient gr ound: for eaten on of time as ie 
provided by that section. _ 
The facts i in this case seem . to fall wittin the purview of ree vee 

sion in the Day case and extension of time will accordingly be | 

granted for the making of final proof in this case. Should more 
than three years be necessary, the applicant should file new applica- 

tion for further. extension which, if noe Te receive Ge ass : 


“4 


ae decision appealed from is = accordingly reversed. 


et 


ADA I. HIN DMAN ET AL, 
Instructions, March 18, 1944. 


Lanp Rrrorrep AS VALUABLE FOR CoaL—Ex Parts Aegina, : 
- Where at the time of the submission of final proof upon a nonmineral entry 
ex porte affidavits are submitted on behalf of: the government to the effect 
that the land is coal in character, and the entryman refuses to accept.a. 
" restricted patent under the-act of March 8, 1909, the character of the land 
should not be adjudicated upon such ex parte affidavits, but - the case, 


should be remanded for further hearing in accordance with. paragraphs a 
to 5 of the regulations of September 7, 1909, and patent should not issue. 


until the character of the land is finally adjudicated upon the testimony, 
submitted at the hearing. 
resaimn DEPARTMENTAL DECISION RECALLED | AND Vadartip so ste AS IN CoNFLterT. 


Departmental decision in Ada I. Hindman, ° 42 L..D., 327, recalled and 


vacated in so far as it directs that patent without. reservation: be issued 
without hearing first being had. ; . 


J ONES, First Assistant Secretary: | | 
‘Iam in receipt of your i Commiecione: of is General Pana Office] 1 
ree of ean 4, 1914, which relates to the Departments deci-. 
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gion of Ada I. Pendiad (42 L. D., 397 , in which you seadest in- 

_ structions in view of the apparently contradictory non- reported 
decision of October: 18, 1918, in the case of Zoro McCroskey. — 
The material facts are as follows: The Hindman entry was made 

November 9, 1903, final proof being made November 11, 1910. At 


this final root a field officer of your Bureau appeared at filed his . 


ex parte affidavit to the effect that the land was coal in character. 
Upon this ea parte showing your office, by decision of May 17, 1912, 
adjudicated the land to be coal in character, and required the entice 


man to take a patent with a reservation of the coal deposits to the 


United States in accordance with the act of March 3, 1909 (85 Stat., 
844). This the Department held to be in violation. of Saks gaa 
4 and-5, of the circular of September 7, 1909 (88 L. D., 183), aid a 
directed that the patent issue without such reservation. "The patent | 
was issued December 2, 19138. | 

~The McCroskey ae was made July 7, 1905, final proof being. 
made December 6, 1909. - At this proof a sedate affidavit was filed | 
by a field’ ofiicer. but the entryman thereafter appealed from the. 
action of the register and receiver in issuing a final certificate with 
the endorsement, “ Patent to contain reservations, conditions, and 


_hmitations of act of March 8, 1909,” and requested that, a, eating - 


be ordered with respect to the character of the land. Such hearing 

was ordered by you and full hearing held thereunder. In its deci- — 

sion of October 18, 1913, the Department affirmed the action of your... 

office in requiring that the entryman take a patent with a reservation — 
of the coal epee of the United States under: the act of March, 3, 
: 1909. ! 

‘In the Hindman case: the attempted adjudication wag upon en- 
tirely ex parte testimony. and in. violation of the Department’s in- 
structions. Jt was thought that under the act of March 3, 1909, it 
was incumbent. upon the United States to make the showing that the 
land was chiefly valuable for coal at the time of final proof, and hav- 
ing not shown it as required by its own regulations, the entryman was 
entitled to an absolute patent. Possibly it would have been more cor- 
-rect to have remanded the matter for further hearing ‘in accordance 

with the regulations. _The United States had submitted certain evi- 
dence at ‘che time of final proof, but such evidence ‘Was improper in 
form and not in compliance with the regulations. The case might 
~ have been properly remanded, however, for further hearing in ac- 
cordance with the Department’s renulations. That part of the deci- - 


sion-in Ada I. Hindman, supra, which directs that a patent without 


reservation be issued, is accor dingly vacated and recalled. It will 
not be followed as to other entries in which the same facts may arise, 
and as to them, you: will follow the holding in unreported decision of 

October 18, ‘1918, Cx parte on ea i 


“DECISIONS. RELATING TO THE PUBLIC LANDS. 198 -- 


GEORGE F. GOODWIN. 
Decided March 19, 1914. 


SPECIAL AGENTS’ RavorreMivinenon—Peiorion: it cae 
- “Special | agent’s ‘report upon an entry is not evidence and ean ‘not: be 
given evidential value as against | any rights or claims asserted by the | 

entryman; and where an entryman, after denying the charges based 
upon a special agent’s. report and applying for a hearing, withdraws such 
‘denial and ‘application for hearing, such action constitutes at most an. ad- 
mission of the truth. of the charges -contained in the. notice served. upon 
him, but does not constitute: a confession that the statements ‘ond asser- 
tions made in the special agent’s PEDOEE: are true. m4 : 


ok ONES, First Assistant Secretary: 

- George F. Goodwin has appealed from. the decision: ‘of the Come 
missioner of the General Land Office dated November 15, 1911, 
denying his application for repayment of: the purchase. money in. 
» the sum of $95 paid by him December 31, 1908, in connection with 
mineral entry 0808 for the Cold Spring ds mining claim, survey: 
: No. 5751, Salt Lake City land district, Utah. — 

Upon consideration of the record in the matter of said entry; the 


Commissioner on July 7, 1909, made the following statement: 
From the field notes in this case it appears that $515 worth. of excavation, 


 eonsisting of a 35-ft. tunnel and 8 shafts ranging from 8 to 9 ft. deep, has © 


been made on. the claim but. all. of said excavations are in loose boulders and 


7 the discovery is a mere point. 


‘The claimant was accordingly called upon. to furnish additional — 
_ showing, describing the kind and character of mineral discovered, 
the characteristics of the vem, the value of ore extracted, and such 
other facts as would tend to show the existence of a’ vein in said 
claim, as required by paragraph 41 of the Mining Regulations. In 


_ September, 1909, the claimant responded, filing objections to the - | 


_ requirements made, and in. connection therewith submitted an aifi- 
 davit in part as follows: : ; | 


That by reason of the lack of ‘sufficient means he has. not developed said es 


mining claim to the extent he has desired; that the vein or lode on said 
claim is iron.and copper, and so far as affiant has been able to determine the 
strike of the vein, it enters through the ‘West End line and passes out through .— 
‘the South side line near the Hast End line. - Affiant further states, that cop- © 
per ore in small quantities has been encountered and extracted from said - 
Claim: both in the shafts and in the tunnel, and that no ore has peal shipped 
therefrom, : 
Affiant further states, that this lode igi, adjoins’ peei mining claims 
on the South and West; that within 800 feet to the South the Old. Evergreen 
: Mining and Tunnel Company has run a tunnel on the ledge a distance of - 


about 1000 feet, and is still actively engaged in developing its property. ‘That... - 


about 8000 feet to the Southwest the Woodlawn Mining Company and the Alta 
— 80017 °—VoL 431418 . 
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~ Coalition Company have ‘run long tunnels and extracted ore running as high 
as 30 per. cent copper and-are still continuing: work on their properties. That 
across the Big Cottonwood stream to the Northeast, the Giles Mining and 
Milling Company has run. a tunnel over. 1000 feet and is still working the. 
same and has extracted a good grade of copper ore. And affiant further 


states, that in his opinion, based’ upon the work done, the surface indica- Nie 


tions and his general knowledge of the mineral character of the surrounding | 
territory, said Cold Spring lode contains valuable mineral deposits ; that in 
all things appertaining to the location, annual labor and application for. patent 
for said claim he has acted in good faith with the purpose of securing the. 
title to said claim for mineral purposes and not otherwise. . 

A field investigation of this claim was made and adverse pene 
_were filed, as a result of which proceedings against the entry were 
directed. The. Commissioner on January 27, 1910, instructed the - 
local office to serve notice on the following chee: | 

1. There has been no discovery of mineral in rock in place on ‘this lode. 

2. That the sum of $500 has not been spent in: the improvement and develop- 
ment, as required by law, upon and for the benefit of this lode. ; 
The charges were duly served and | on March 4, 1910, the ane 

- filed his verified denial of the same and applied for a hearing. Sep- 
tember 14, 1910, notice issued, setting the case for hearing upon 
November 28, “1910. On October 7, 1910, the claimant filed in the - 
local office a petition to withdraw his answer to the charges and his 
consent to the cancellation of the entry. In said petition, which is 
verified, appear the following. averments: : 


af B That at the time of filing his answer to the complaint herein, he was of the ._- 


opinion, in good faith, that be had fully complied with the laws of the United 
States and: the rules and practice of the Interior Department thereunder, both | 
as to discovery of ore or rock in place, and. as to amount of improvements on 
said claim. . | ae 
2. That.as he is now advised by an ecpart mining engineer Aupiovea by him 
to examine said mining claim, there is sufficient doubt as to the discovery of ore 
or. rock in place, to warrant your petitioner in not further ‘contesting the claim 
of the Government herein, and therefore, upon that ground, prays leave to with- 
draw his answer herein, and does: hereby consent to. the cancellation of inineral 
application therefor. , ) 


In their decision a November’ 98, 1910, ‘the local pecs held that 
the claimant, by the withdrawal of his application for a, hearing, in 


which he admitted that there was doubt as to discovery of mineral . 


upon the land, admitted the charges, and therefore that the entry 
_ should be held for cancellation. April 4, 1911, the Commissioner _ 
found that the conclusion reached by the local officers was correct 

and the application. for patent was declared “ finally rejected ” and ... 


the case was closed. On August 7, 1911, the claimant filed his sop - 


cation for repayment herein. In the Commissioner’ s decision deny- 
ing sald: apencaiion appears the following: | - 
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‘The ‘Alera fe ais aaa paasire anion: other things, ‘that— 

_. “The claim is located in and on the gently sloping bottom and hillside agin 
- the Big Cottonwood Canyon, within a half mile of Silver Lake, or Brighton, 
Salt Lake City’s most fashionable. mountain summer resort. Upon this claim 


there has been built a one-room log cabin. Here.since 1895, when the claim was. 


located, ‘and with the possible exception of 3 or 4 years, the claimant has spent — 
from 2 to 8 weeks each summer. His time has been divided between fishing . 
and mining, and principally fishing if one is to judge by the character of the - 
, mining improvements which exist upon the land.” : 
"The report also. states that the improvements placed upon the ine: were done | 


Y _ 80 merely as a pretext at. complying with the mining laws, and that the land 


_ was being held for its value as a summer resort. | 
| _ An expert miner of the Forest Service reported; among other things, that 
“his claim is entirely lacking in evidence of good faith. There is no show-_ 
ing whatever of mineral upon it, and no discovery of any lode or vein has been - 
made. ° The workings: upon the claim are entirely in surface material, and do 
not even expose rock in place. Notwithstanding the certificate of the U. S. 
Deputy Mineral Surveyor, there has been an entirely insufficient amount of 
work performed to” entitle the claim to patent, and the character of the work 
itself is such that it can only be clase as fraudulent and not intended for 


-- bona fide mining. purposes ... 


“This claim. is located about one-half milé below the resort known as 
Brighton, or Silver Lake P. O., where there is a large hotel and a number of 
small. cottages. Along the Big Cottonwood Canyon Creek in the vicinity of this» 
~ claim there are humerous places. which are used as camping points by parties 
of people from Salt Lake City. On account of the topography. it is my opinion 
that this claim is desired as a summer residence or for the purposes of a resort, 
and from the present showing, it is more valuable for such purposes than for. 
mining. Although not heavily. timbered mney is more or less timber upon the | 
claim as already stated.” 

The act of June 16, 1880 (21 Stat. 287 : controlling repayment in cases. of 
‘this character, authorizes the return of purchase money only in case an entry 


is canceled for conflict or was erroneously allowed and can not be confirmed, ~ 


conditions that do not exist in this case. The entry under consideration was 


properly allowed:by the local. officers upon the pr oofs presented, and confir mation .— 


of the same was only precluded by the ascertainment, through investigation, 
that said. proofs were false, it being found that the applicant was endeavoring 
to acquire title to.a valuable tract of and haying no ) value for: mineral, ‘under - 
the mining laws. | 


‘Tt thus appears that the Commissioner of the General wana Office 7 
has based his decision upon the statements contained in the special - 
agent’s reports. The contents of these reports are confidential in 
character, and by specific orders, when adverse, are not open for in- 
spection. either by the general public or by the claimant. The with-— 
drawal by the entryman of his denial of charges and application for 
hearing at most can only be held to constitute an admission of the. 
_ truth of the charges contained in the notice served upon him. Such 


-admission does not, by any means, carry with it a confession that 


the statements and assertions nde in the agent's reports are true. 
‘These reports are not evidence and can not be given evidential. weight 
as amas any rights or coun. asserted by the pare eae In this - 
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- sonnel ak see the case of Richard P. Tanad (40 L. D. , 484) and the 
cases there cited. As to the several specific’ statements smmade in the 
reports, which are not required to be under oath, the claimant has 


not been notified and has no direct knowledge and. an has not had his | 


day in court in that regard. > 


The charges preferred and served, and in legal effect init as 


true, do not necessarily: include bad faith or fraud on the part of the 
claimant. The questions of the discovery of mineral in rock in place 


and of $500 expenditures are in many cases matters of judgment upon 
which various minds may honestly reach diverse conclusions. The | 


~ particular.charges admitted do not convict the applicant of bad faith 
or fraud in connection with his entry. This case is not controlled by 
the act of June 16, 1880 (21 Stat., 287), but will be adjudicated pur- 
suant to the act of March 26, 1908 (85 Stat., 48). See the case of 
Alfred D. Hawk (41 L. D., 350). With Renee to the good faith of 


the claimant; if the Commissioner. from matters called of his atten-. 


tion deems any further investigation or a hearing necessary, the same 
may be had.’ See case of Dorathy Ditmar (48 L. D., 104). | 

The case is accordingly remanded to the Commissioner for further 
consideration and appropriate action. The decision appealed from 
Is reversed. | 


- ALICE 0. REDER. 
. Decided March 21, 1914. : 


Hommsrwap ee ae eon Cure PRriog TO Contest, 


In order to sustain a contest against a homestead entry it ‘must be shown 


that the entryman, his widow or heirs, was in default at the time of the 


initiation of the contest, and not merely that such default had at some time: 


theretofore occurred ; and the contest must fail if the alleged default is in 


good faith cured prior to service ef notice and such action is not induced 


by the contest. 
DEATH OF iwreyuan—Rrawe OF Wimow OR 2, Heres. 

In case of the death of a homestead entryman then in default, his widow or 
heirs may complete title by cultivation and improvement of the land. for 
‘the required time where the entry was made prior to the act of June 6, 
1912; or where the entryman was not in default at the time of his death, 
his widow or heirs may in like manner complete title meet the provisions 

of the act of June 6, 1912, 
. HomrsreaD Proor—Act or June 6, 1912. 
In view of the provisions of the acts of J une 6, 1912, ind August 24, 1912, 


proof submitted upon a homestead entry made prior to the act of June 6, 


1912, may be considered under either the act of June 6, 1912, or the law 

as it existed ‘prior ere whichever may. be. found © applicable to the 
facts shown. 

EXTENSION or TIME FOR Ruswence—Act oF JUNE 6, 1912.. 

Under the provisions, of the act of June 6, 1912, in case an entryman is pre- 


vented by sickness from establishing residence within six months from the 
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date of entry, he is entitled, ‘upon sinieinne proper application therefor, to 
further time, not exceeding Six months, within which to begin residence ; ~ 


but in event of his death in such case within the year, his failure to apply. _ 


~ for such extension will not result in forfeiture of his claim, and his widow. 


or heirs may show, in case of contest, the existence of conditions which 3 


might have been made the basis for an | application for extension of time 
under said act. 
Conriictine DEPARTMENTAL DECISION ‘Mopnrimn, 
Hon v. Martinas, 41'T. D., 119, modified. 


| Je ONES, First Assistant Secretary: 


April 6, 1908, Charles Reder made homestead entry os a tract 
dontainine 33. o1 acres, described by metes and bounds, in the SE. 4 - 
of Sec. 25, T. 4 S., R. 5 E., &B. HM. pee City, South Dakota, , 
land district 


The entry was made mie as act of June 11, 1906 (34 Stat., 288), ee . 


being within a national forest. 

Under date of June 19, 1912, Alice O. Reder, widow of the anne: | 
man, made final proof on aa entry and final certificate issued by the © 

local officers July 13, 1912. It appears from the final proof that the | 

entryman did not reside upon the land at any time, but that he re- 

sided upon adjacent lands and cultivated the land smibraicsd in said - 


. entry, since the year 1883. It further appears that the widow never — 


took up her. residence on the land embraced in the entry, but that she 
caused the same to be cultivated every year and that she built a house ~ 
thereon in 1909. It is stated that 20 acres of the land are under cul- 
tivation, raising alfalfa and timothy. | : 
By decision of February. 25, 1913, the Cémmissionér of the General | 
Land Office rejected the said ‘final pnt and also held for cancella- 
_ tion the said final certificate and the original entry. Appeal from. 
- that action has pia the case before the Department for consid- 5 
eration, | 
The Cominiacionse in the ‘course of his ‘deco eee to the | 


‘statement that Reder made a former homestead entry for 80 acres in 


Towa, about the year 1868, and that inasmuch as it was not stated 
whether the entry was completed, relinquished or abandoned, it was — 
_not clearly shown that the entryman was qualified to make the entry 


> under consideration. It is alleged, in support of the appeal, that it 


_ can be shown that the said former entry for 80 acres was completed. © 
If this be true, there would seem to be no question regarding the — 
| qualifications of the entryman, and it is directed that further show- | 
ing upon this. point should be permitted or that. the Land Office. — 
records be searched for verification. | 
It appears that the entryman died on Decainer 16, 1908, which wa | 
about 8 months after making entry. Under the law: as it existed 
- prior to the act of June 6, 1912 (87 Stat., 123), the entryman was in 
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default for failure to establish residence upon the land embraced in 
the entry within six months from the date of such entry. (See Ber- - 
tram C. Noble, decided by the Department January 29, 1914.). In 
_ the case of Hon v. Martinas (41 L. D., 119) it was held that such 
default could not be cured. “The sonclusion reached in that case was | 
. probably correct, under the circumstances involved therein, but some 
principles were stated 3 in that decision which are not in accord with.- 
present views. of the Department. For’ instance, it was held 
therein that inasmuch as section 2291, Revised Statutes, required resi- 
dence and cultivation for five years immediately secede the date 
of the entry, and as at least one entire calendar year out of that period © 
had passed, without residence or cultivation by the entryman, widow. 


or his heirs, it was impossible to thereafter meet the requirements of. 


law. The result of such holding would be to. forever bar an entryman 
from curing his laches so as to complete title, if he was once in default. 
The uniform holding of the Department had ther etofore been that, _ 
in order to sustain a contest, entryman, his widow or heirs, must have — 

been in default at the Line of the initiation of the. contest, and not 
merely that such default had at some time theretofore occurred ; that . 


a contest must fail, if the alleged default is in good faith cured : prior | 
‘to service of notice and such action is not induced by the contest. See 


~ Stayton v: Carroll, (7 L. D., 198) ; Hall v. Fox (9 L. D., 153) ; Scott v. 
King (9 L. D. , 299) ; Davis v. Fairbanks (9 L. D. , 531); : Heptner v.- 
- McCartney (11 L. D., 400) ; Brown v. Naylor (14 L. D., 141); Davis | 
v. Hisbert (26 L. D. , 384). It will thus be seen that this rule has the 
_ prestige of long standing usage and repeated. affirmation. It is 
- grounded.upon sound principles of law and equity and. it’ meets 
present departmental approval. The case of Hon vw. Martinas, sup re, 
is accordingly modified to meet the views herein expressed. 
Therefore, under the law in force at the time the entryman died, 
_ while in default, for failure to establish residence, his widow, by 
- performing the ane of the law as his successor in interest, _ 
could cure such laches, and thereafter complete title by showing cul- 
tivation for the réquired length of time. She was not required to 


- live upon the land. However, inasmuch as the entryman had not — ie 


‘complied with the law, prior to his death, the widow would be re-. ° 
quired to cultivate the land for the full five-year’ period under the . 
law as it existed prior to the act of June 6, 1912, supra By the 


— later act, however, only three years’ compliance oi law is required. _ 


_ The prooF may be considered under either the later law, or the law 
as it existed prior thereto. lt was contemplated by the later law that 

_ entries theretofore made: should be adjudicated thereunder unless — 
the entryman elected to complete his entry according to the law under 
which it was made, but the act of. August 24, 1912 (37 Stat., 455), 
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Zz A neetes the necessity: for election provided for in the. aaa act of 


June 6, 1912, so that an entry may be considered under either law 


which may be found applicable to the facts shown, where the entry 
was made prior to the date of the three-year law. There are two 
provisions of the latter act which are pertinent. for consideration in . 
determination.of the question whether this entry. may be. completed 
under said. act. These provisions are as follows: | : 


That when the person: making entry dies before the offer of ‘final proof those 
succeeding to the entry must show that the entryman had complied with the 


* law in all respects; as would have been required of the entryman_ had he lived, 


excepting that. they are relieved, from any requirement of residence upon the . 
land. * * * 3 
| ‘That where there: may ‘be climatic reasons, sickness, or other eavoidable a 


cause, the Commissioner of the General Land Office may, in his. discretion, 
- allow the settler twelve months from the date of filing in which to commence 


| his residence on. said. land under such rules and regulations as he may prescribe. 
It is shown in an affidavit by the widow that at the time of making 
- this entry Reder intended to build a house on the land and reside 
there, but that he was taken sick immediately after making the said. _ 
entry and sent to a hospital for treatment, where he died December 


- 16, 1908. Therefore he failed to seblich residence within the six 2 4 


months period, but inasmuch as he failed to do so because of sick- 
ness, he was entitled to further time, not exceeding six months; under _ 
_ the provision of law last above quoted, and therefore ‘he was not in. 

default at the time of his death. The latest instructions issued under 


| the three-year law (42 IL. D., 511), require, as a general rule, that — | 
~ application for extension of time for establishment -of residence must — 


be made, but it is stated that failure to apply for such extension will 
not forfeit the right of an entryman to show, in case of contest, the 
existence of conditions which might have been made the basis for 
- such an application. There must be equal opportunity. to. obtain all 


the benefits of this privilege in support of final proof. ‘It being 


shown, as above stated, that the entryman was not in default at the 
time of his death, wha the provisions of the new law are applied 
to the case, therefore the other provision above quoted, which re- — 
_ quires the successors in interest to show that a deceased entryman — 
complied with the law up to his death, affords no bar to the consid- 
eration of the proof under the’ three-year law. | 

Provided it be found that the entryman was qualified to cules the: ‘ 
entry, the proof will be accepted, and the decision appealed from is 
accordingly. reversed, oo the case remanded for further. appropriate = 
action. a ~ | 7 
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| STESTREEM v. KORN. | 


Decided March 24, L914. 


| Poise: ENWTRY—QUALIFICATION-—OWNERSHIP or LAND. 


One having a mere life estate in land is not the proprietor - On, within 
the meaning of the statute declaring disqualified to make homestead eutry 

. one who is the proprietor of more than 160 acres of land; a proprietor 

within the meaning of that statute being an owner in fee simple or one who | 
may acquire the fee simple title De carrying out his own obligations or 
enforcing a vested right. . : 


J ONES, First Assistant Secretary: 

Charles E. A. Siestreem has apnauled from the aenieea of the 
Commissioner of the General Land Office, dated May 16, 1913, affirm-. 
ing the action of the local officers and dismissine his contest, based _ 
upon claim of prior settlement, against the homestead entry made by — 
Bruno Korn on June 29, 1912, for lots 3, 4,5 and 6, Sec. 5, T. 23 S., 
Rv. 11 W., W. M., Roseburg, Oregon, land district. The controversy, 
-however, Teles only: to lot 6. 

The material facts of the case are that Siestreem became the owner 
of 249.06 acres of land prior to and during the year 1895; in 1904. 
he settled upon 160 acres of land, including the lot.in controversy ; 
in 1906 Korn settled upon the iid embraced in his entry; and, on 
July 2, 1912, which it will be observed. was subsequent to the date of: 

Korn’s entry, Siestreem conveyed to his daughter 104.48 acres of | 
the 249.06 acres previously acquired by him, acelin to himself a, 
_ life interest in the land conveyed. 

In the decision from which ‘this appeal is prosecuted, the Commis- 
‘sioner held that Siestreem was the proprietor of the land conveyed to. 
- -his daughter, as above stated, within the meaning of section 2289, _ 

- Revised Statutes, as amended by the act of. March 3, 1891 oo Stat.; | 

1095). vt. 
The pesantnedits is gable to concur with ne Coinieioner s view 
that Siestreem’s life estate in the land constituted him the proprietor _ 
thereof within the meaning of the law forbidding homestead entry by 
one who is the proprietor of more than 160 acres of land in any State 
or Territory. The word proprietor, as employed in this statute, 
means neither more nor less than owner, one who haga fee simple | 
title to the land or may acquire such title by carrying out his own ~ 


” -obligations or enforcing a vested right. See Gourley ». Country- . 


man (27 L. D., 702); Smith v. Longpre (82 L. D., 226). | 
From what has been stated, however, it is Saou that Siestreem 


Poy never acquired-any right to the lot in controversy through settlement, 


inasmuch as he was neither qualified to make homestead entry at the. | 
time of his settlement nor at the date of Korn’s entry. Korn’s set- 
_ tlement ‘and entry having been both valid when made were not in- 


lt 
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validated ie ee fact ‘that Sie ee became qualified 
to make homestead settlement. When the latter became so qualified, | 
the lot in controversy was segregated: from the public domain by 
lawful entry. . 


- Even had Siestreem been qualified to. mee: settlement ace he 


went upon the lot in controversy, that right would have been for- 
feited as against Korn’s entry by. the acquisition of a fee simple title — 


to more than 160 acres of land. See Gourley v. Countryman, supra. 
This principle, which has been uniformly followed by the Depart- 
ment in preemption and homestead cases, apples with double force 


_to a case like this, where the settler was neither qualified to make 
homestead entry at the date of his settlement nor at the time when 
a the intervening entry was made. | . 


As herein modified, the decision appealed from 3 1s" affirmed, 
“RECLAMATION KLAMATH PROJ ECT—CHARGES. 
-Pusrro Noxicr, : 


| Dspaseracn OF THE w INTERion, 
Washington, March 23, 1914. 
Whereas, under the provisions. of the public notices and orders 
heretofore issued in pursuance of the Reclamation Act of June 17, 


. 1902 (32 Stat., 388), and acts amendatory thereof and supplementary 
- thereto, the cea tres for building, operation and maintenance against | 
private lands under the Klamath project, Oregon-California, have — 
_acerued and accumulated to such an extent that a considerable pro- | 


portion of such lands thereunder are not peng reclaimed. and culti- 


| vated ; and © 


Wheres, i it-is desirable that ne aia lands shall be cultivated and 


reclaimed at the earliest practicable date;. 


Now, therefore, in pursuance of the provisions of the Bedamiaton 


- Law, ond in particular of the act of Congress approved February 13, 


1911 (36 Stat., 902), public notice is hereby issued, as follows: 
1. All water right applications filed in the year 1914 for private 
lands under the Klamath project shall be accompanied by the por- 


tions of instalments for operation and maintenance which have ac- 
_ erued against the said lands, and the first full instalment on account 


of the charges for building and maintenance $3.75 per irrigable acre 
shall be due on May 1, 1914. The subsequent instalments of the 
charges for building: andl the appropriate charge for operation and 


maintenance shall be due on May 1 of each succeeding year until 
fully paid. - 7 
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2 92 Nothing herein outa aed shall Jaye the sehoptans by any — 
3 water user under the Klamath project of the benefits of any legisla- — 
tion now -pending before Congress and which may be hereafter | 


enacted into law affecting pay mente to be taade on. account: of the .. 


water-right oe : _ 
| 7 a esas A. JonEs, 
ust Assistant Secretary of the Interior. 


RECLAMATION—MINIDOKA PROJECT—CHARGES. 
—Oxper. 


DEPARTMENT OF THE [NTERIOR, 
: | Washington, March 23,. 1914. 
a ‘Whereas, under the provisions of orders heretofore iene, water — 
was furnished on a rental basis in 1911, 1912 and 1918 to lane in- | 
the South Side Pumping Unit, Minidoka project, Idaho, constructed - 
. under the Reclamation Act of Jans 17, 1902 (32 Stat., 388), and acts | 
amendatory thereof or supplemental thereto ; and 
2, Whereas, a large number of the settlers or land owners are un- 
able to comply with said orders and pay in full the rental charges — 
heretofore announced and it is desired to continue the edeyrep nent 


a of the lands by irrigation i in 1914; 


3. Now, therefore, it is hereby ordered that water may be furnished | 
_ for the season of 1914 to all lands shown on approved farm unit plats 

as applied for on the form hereto attached, which shall be filed in the. 
office of the Reclamation Service at Burley, Idaho, accompanied by 
payment in full of that portion of the rental charge which accrued, 
if any, on account of the use during June, July and August, ‘in 1912 
- and.1913, of water in excess of 1.75 acre- -feet per acre in cultivation, — 
as set forth j in order dated March 25,1913. | 


4, The minimum rental charge for the irrigation season of 1914 _ 


shall be $1.25 pee acre of era land, whether or not water is used 
thereon. | | 
8, For that Sontbe of the season ‘beginning | Fane 1 and ending 
August 31, 1914, the maximum amount of water which will be fur- — 
-nished for the minimum charge named in paragraph 4 is 1.75 acre-. — 
- feet per acre of irrigable. land actually. under cultivation, approxi- | 
mately’ equal portions of such amount to be delivered during each 
month of the said period at approximately a uniform rate, so far as ~ 
- practicable, and not in excess of the applicant’s proportionate share 
of the available water. supply and capacity of the works: Provided, 
: however, ¢ that a | rotation system, of oneal may be installed to ane 
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courage | fine oneal use of water, but in no: case shall more water # 
be delivered than is reasonably required for beneficial use. oe 
6. All the water used on any farm unit during June, ‘July and: | 


_. August, 1914, in excess of 1.75 acre-feet per acre of land actually in 
~~ cultivation chereon shall be charged for at the rate of 20c per acre- 


foot as measured by the engineers of the Reclamation Service. 

7. All charges for 1914, including both the minimum rate and the 
~ acre-foot.charge for excess supply, shall be due December 1, 1914, 
and payable to the proper agent of the U. S. Reclamation Service at 
Burley, Idaho. No water will be furnished to any farm unit in 1915, 
_ or subsequent seasons, until all aes due aenanee such unit shall . 


have been paid. 


8. This is a preliminary jrdes aoa, prior to.the sonsistion ef bie 
‘project to provide for the rental of water during the season of 1914 | 
_ only, and is not to be considered as a public notice for South Side . 
x Pwapmg Unit or any part thereof. a 
9, The entire rental charges which have heretofore accrued noainst 
Jands under the South Side Pumping Unit, whether or not any por- 


- tion of such charges have been paid, except such amounts as may be. | 


- due for excess water furnished in 1912 and 1918, shall be added to 
and incorporated in the building charge to be hereafter announced, | 

and credit for the amount paid for water supplied therefor, will be 
~ allowed on the building charge on account of each tract: Provided, 


that excess water shall be separately charged against the land. on 


~ which it is used, and shall ‘be pee collected. from the owner or 
holder thereof. , , | 

: Psenetics A. J ONES, 
| | Parst Assistant Secretary of the interior. 


—_— 


PARAGRAPHS 12 AND 13, OF DESERT LAND CIRCULAR AMENDED. 
| Cincutan, 


| DEpaRTMENT or THE INTERIOR, 
General LAND: ‘Orrrcs, 
, Bue gS lt arch 23, 8th 
Riawuae AND Rucervens,; , 
ae Onited States Land Offices. 7 | 
“Grea: "Pisapi oe 12 and 13 of the desert land. circular r [39 1 L. D, 
253] are hereby amended to read as follows: 


| 12, Whoever makes a desert land entry nine acquire a clear right . the | 
_ use of sufficient water to irrigate and reclaim the whole of the land’ entered, — 


‘Or as much ‘of it as is “susceptible of irrigation. Therefore, whoever tenders — 


Q desert land declaration, without definite arrangements for. ote water; 
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in anticipation of. the construction of extensive feridation works not ‘deter- 
mined upon, and where it is not demonstrated that water can be conserved in 
sufficient quantity and conveyed to the land, does not meet the requirements 
of the law, and the declaration shall be rejected by the register and receiver, 
subject to the ustial right of appeal. If applicant proposes to, appropriate. 
water for the irrigation of the land claimed by him, he must file with his 
declaration record evidence of his notice of appropriation under applicable 
State laws. In case he proposes to procure water through an irrigation dis- 
trict, a corporation, or an association, record evidence of a contract for water — 
must accompany his declaration, or if no contract ean be obtained prior to 
entry, some written. assurance from responsible officials of such district, cor- 
; poration, or. association, having either a proposed irrigation scheme, one 
under construction, or one completed, that, if entry be allowed, applicant will 


be able to procure from that source, the necessary water to eee and re- > 


claim the land described in the declaration. 

13. At the time of filing his declaration with the register and receiver; the 
applicant must also file plans, describing, in detail, the following: source of 
water supply; character of the irrigation works constructed, in course of con-. 
struction, or proposed to be constructed, 4. é., reservoirs for storage, canals, 
flumes, or other methods by which. water is to be conveyed to the land; or, if - 
by diversion, the nature of the flow of streams or springs, i. €., whether per- 
ennially flowing or intermittent; character of the works constructed, in course 
of construction, or to be constructed to convey water to the land; whether the 
irrigation works, if not constructed, are to be built by an irrigation district, a 
corporation, an association, or by applicant personally; if the works have not 
been constructed, then to make a general statement as to the proposed plan; 
whether surveys therefor and other investigations have been made, and by 
whom, to demonstrate the existence of a sufficient water supply and the feasi- 
_ bility of the proposed works to convey water to the land. If applicant or others 
in association propose to construct irrigation works for the reclamation of their - 
own lands, a sworn statement must accompany the declaration, containing a 
general description of the proposed works, an estimate of the cost, and such. 


; other data as will enable the register and receiver and the Department to ‘deter- : 


mine the feasibility of the proposed, works to convey water to the lands to be 
irrigated. If the irrigation is proposed by means of artesian wells, or by pump- 
ing from nonartesian underground sources of water supply, evidence: must be 
‘submitted as to the existence of such water supply, upon or near the land 
involved, including a statement as to other wells theretofore sunk and affording 
a water supply to adjoining or nearby lands. In this connection, with respect 
to the land itself, a specific showing must be submitted as to its approximate 
elevation, character of the soil, and to what point ‘upon the tract the ditch or 
lateral is to be extended; also, that the land is of such contour that it-can be’ 
irrigated from the proposed canal or lateral. ‘The map required to be filed by 
section 4 of the act of March 3, 1891 (26 Stat., 1095), must be sufficiently definite . 
and accurate (preferably, but not necessarily, prepared by a licensed engineer), 
to show a practicable and feasible plan for conducting water to the land to be- 
irrigated. The register and, receiver will carefully examine the evidence sub- 
mitted in such declarations, and either rej ect defective declarations, or require 
‘additional evidence to be filed. ‘They will also report any facts in their knowl- 
edge with respect to the land, the water supply, or the proposed plan of irriga- 
‘tion, including the financial responsibility and general ability of irrigation dis- 
tricts, corporations, or associations, which propose to construct works for. the: 


reclamation of Buh land, if known to PRE: ‘At the time of filing his declara- 7 


DECISIONS RELATING TO THE PUBLIC LANDS. . 205. 


tion, plans, and the statements submitted therewith, the applicant must pay the 
receiver the sum of 25 cents per acre for the lands therein described, the decla- 


- ration to be given its. proper serial number, at that time, in accord with Par. 4, 


Circular No. 105. The receiver will issue a receipt for the money, and the 
register will, in due course, sign the certificate at the end of the declaration, 
under date of its allowance. All such desert land declarations, plans, and state- 
ments submitted in support thereof, will be transmitted at the end of each month 

with the register’s returns, to the General Land Office, where they will receive 

careful examination, immediately after receipt and notation on the records, to 
| . the end that a supplemental showing may be required, if necessary, or the en- 
| tryman advised of the ponteny of the. irrigation plan, if such be the case. 


. You will, at once, notify all officers i in your land district before 
~ whom declarations may-be made, of the above, and that it is the pur- 
pose and intent of this office to see that all requirements are fully - 
met; also that failure on the part of applicants, or of officers prepar-. 
ing the declarations, to cause full and explicit: showing to be made, 


will result in the applicants being put to the trouble and expense of. 


filing supplemental a see and. it ney be, in the loss their | 
claims. | 
Very respectfully, | oe | 
| | . Cray TatuMan, Commissioner. | 
_ Approved, March 93, 1914: _ = a + 
-Anprrgus A. JONES, ~ 
Pirst Assistant Score tary. 


EARL C. POUND. 
‘Decided March 27, 1914. 


_ SoLprers’ Apomiowar “meee Unper Act or June 8, 1872. ; 

- ‘he making of a soldiers’ additional entry under the act of June 8, 1872, 
prior to the adoption of the Revised Statutes, for an amount of land which 

- added to the original entry | aggregates 160 acres, which additional entry 
was subsequently canceled, does not exhaust the soldier’s additional right, . 
which may be exercised under section 2306, R. S., notwithstanding the pro- 


vision 1 in that section limiting the right of additional entry thereunder to _ 


‘persons who have “heretofore entered under the homestead laws a quan- 
tity of land less than 160 acres. ig ; 


Jones, First Assistant Secretary: | | 7 
July 26, 1918, the Commissioner of the Casa hand Office 1 re- | 
jected. soldiers? additional homestead application, above described, 
for the N. 4 SE. 4, Sec. 28, T. 13 S., R. 138 E., S. B. M., on ne 
- ground that the soldice had exhausted: whatevee edaiional: right 
he possessed by virtue of the law through the making’ of an. addi- 
tional entry, and that. consequently no additional right passed to his 
estate on his death. The case of Frank Weller (41 L. D., 506) and 
section 2306 of the Revised Statutes were cited as authority for the 
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: | action taken. It is contended by counsel for appellant that the case | 
. is identical with that of Edward = Alcott, ae decision of — 


~ November 5, 1913. | 
It is set out in the record. that jotta ‘Scott. eed in Com- 


a. 


pany M, 5th Iowa Cavalry, from October 6, 1861, to August 11, 1865, 
~ and on July 18, 1871, made homestead entry 8712 at Boonville, Mis- _ 
- souri, for the S. 4 SW. 4, Sec. 23, T. 38-N., R. 10 W., which entry © 
| ihe canceled for abandonment October 27, 1879; that on October 26, 
1872, Scott made homestead entry 9361 at Boonville for the S. ri 
or 4, same section, township, and range, pe in his. homestead 
affidavit that he had a homestead entry on the S. 4 SW. 4, and that 
oe later entry was an extension of the same ander the act of June 
1872. The latter. sate was canceled for abandonment July 105. 


In the Welles case, , supra, it appears that ihe adits ‘tads. one op 


for 120 acres of land in 1868, which was canceled for abandonment, 


and that in 1872 he made another homestead entry for 160 acres, 


stating under oath that he had not theretofore perfected or aban- 
~ doned an entry under the homestead act. Thereafter, an attempt was 
.made to exercise his. alleged additional right by the entry of 40 acres 
of land in South Dakota. . It is true, the Department in its decision - 
stated that the soldier’s claim does not come within the provisions. of 
section 2306 of the Revised Statutes, becatise he did not occupy the © 
status of a person who,.prior to June 22, 1874, date of approval of 
the Revised Statutes, made a homestead entry for less than 160. 
acres, his entries aggregating 280 acres in area, but the decision 


further set out that the 160-acre entry made by the soldier was, upon — 


- its face, a legal entry made as an original filing and not as an 
additional or second entry, and it was pointed out that if the true 
facts had been known or divulged by the. soldier, the second entry | 
could not have been legally allowed. | | 
In the case at bar the regularity of the proceedings, Sada the 


: accuracy of statements made by the soldier, in connection with his 
entry, are not questioned, and it appears that the second entry made _ 


was, on its face, an- extension. of or addition to the original entry. 
presented under the provisions of the act of June 8, 1872 (17 Stat., 


. 833). The aggregate area of both entries was 160 acres, therefore the ce 


-elernent of fraud presented 1 in the Weller case is absent here. With 
respect to the provisions of section 2306 of the Revised Statutes cited 

’ by the Commissioner, “heretofore entered under the homestead laws 
or) quantity of land less than 160 acres,” there must be borne in mind 
the various acts of Congréss conferring right of additional homestead — 
entry upon soldiers, which acts formed the basis for section 2306 
of the Revised Statutes, and it must also be remembered that the 
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| ; latter section did not opens. to destroy any righ which had there- - | 


: tofore vested under the law. 
"The act of May 20; 1862 (12 Stat., 892), ithaniced making of 


‘homestead entries for public lands for 160 acres, or a quarter section, — 
of minimum land and of half that quantity of double minimum land. - 


It granted no special right in consideration of military service. The 


act of April 4, 1872 (17 Stat., 49), granted to honorably-discharged. 

_ soldiers and sailors.who had served not less than ninety days in the . 
civil war the right to take homesteads under the act: of 1862 without 
restriction to the half quantity of double minimum land, and con- 
ferred on those who had theretofore entered less than 160 acres of _ 

- such land the right to enter an additional quantity, which, when 
‘added to the area originally entered, should not exceed 160 acres. 


‘The latter act- was amended June 8, 187 2 (17 Stat., 333), by limiting 


_ the additional entry to land contiguous to that originally entered. 
__ By a further amendment, March 3, 1873 (17 Stat., 605), the require-_ 
ment of contiguity was removed. Subsequently, as heretofore stated, 


the law was carried into section 2306 of the Revised Statutes, 


This case is similar to that of Price Fruit (36 L. D., 486), in that | 


~ at time of Scott’s second entry there was no law authorizing same, 


except in the exercise of ‘an additional homestead right. Treated. 
as an additional homestead entry, that right was not exhausted. by. 
the cancellation of the entry, but remained subject to exercise by the - 
soldier or by those upon whom the statute conferred the right after __ 
- his decease. It was a right lawfully initiated under the existing — 
and applicable law of June 8, 1872, a right which the Department and 


the courts now hold. to Have bean a vendible and. transferrable one, 
free of any restriction, except as to the character and nature of the 


land upon which it may be located and a gift to the soldier in the 
nature of compensation for past services, vesting in him a property 
right. Such a right was acquired by Scott through his military serv- - 
ice and through his entry No. 8712, Boonville, for 80 acres. It was _ 


- not destroyed or defeated by the additional entry he made in 1872, 


and which was thereafter canceled for abandonment and it was not 
defeated by that provision of section 2306 of the Revised Statutes _ 
which confined the right to those who had “heretofore entered,” — 
for, as is obvious, Scott?s right, was earned and acquired. and had » 
_- vested: in him under the provisions of the act of 1872, as amended by ~ 
©. the act of 1878, before the neopuOn of section 2306 of the Revised 


Statutes. 


The Commons S deion: is a and the saaonar home- - 
stead entry will be allowed and passed to patent in the absence of 3 


ane eur ection. 
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ROGERS v. SOUTHERN PACIFIC R. R. co. 
Decided LEY 19, 191, 


RAILROAD Ge Sie ore Se Mceee ERRONEOUSLY ISSUED. . 
- Patent erroneously . issued : to :the Southern Pacific Railroad Company. upon . 
an indemnity selection of land within the conflicting limits of the grant 
made by the act of July 27, 1866, to the Atlantic and Pacific Railroad Com- 
pany, and. the branch line grant made by the act of March 3, 1871, to the 
‘Southern Pacific Railroad Company, and within the portion of the Atlantic | 

. and Pacific grant forfeited to the United States by the act of July 6, 1886, . 


which land was not ‘subject to such selection, is not void but voidable, — | 


and so long as the patent remains outstanding. the Jand department is 

without jurisdiction to permit entry ‘of the land. : ; 

| Parent—EEFrcr OF ISSUANCE. 

A patent issued by the land deparaneaed for publi land of the United States 
over which it. has jurisdiction, and which is not reserved or withdrawn for 
any purpose but is subject to disposition, passes the legal title to the. land 
and divests the land department of jurisdiction, nobus hetanene the Datent 

- may have been erroneously issued. 7 


J ONES, First Assistant. Secretary: 3 : 
James A. Rogers has appealed from the decision of the Gone 


sioner of the General Land Office dated J anuary 29,1913, affirming — 


the action of the local office and denying his desert- Jlatid application _ 
for the N. 4, Sec. 21, T. 4 N,, R.1.W., S. B. M., Los Angeles, a | 


: fornia, land district. 


This land is within the conflicting indemnity limits of the grant 
by.the act of July 27, 1866 (14 Stat., 292), to the Atlantic and Pacific 
Railroad Company, and the branch line grant made by the act of — 
March 8, 1871 (16 Stat., 573), to the Southern Pacific Railroad Com- 


pany, and within the portion of the Atlantic and Pacific Railroad, — 


_ Company’s grant which was forfeited to the United. States > by the 
act of July 6, 1886 (24 Stat., 123). 
| Notwithstanding that anid occupying thie status were. sane sub- 
ject to indemnity selection by the Southern Pacific Company (South- — 
ern Pacific Railroad Co. v. United States, 223 U.S., 560), said tract. 
~ was so selected on October 31, 1877, and the land was ‘patented there- ‘ 
under on November 28, 1894. 

The question presented by this appeal i is one of jurisdiction. Did 


the issuance of patent divest the land department of jurisdiction ? 


‘Tf so, since the patent is outstanding, the land Is not eubice to 

Rogers’s desert-land application. | 
it is urged by the appellant that the patent was and is a void 

instrument; that the legal title did not pass. and that the land may 

be disposed of as though patent had never issued. 

The rule may be stated generally to be that, if a patel is “void, 
the ee title does not pass; but, if it is voidable ed the legal ttle 
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eae pass and jurisdiction of. ane land department 3 is lost, although - 
the patent may be vacated and: set aside in a court of law. 


A thing ig. void ue which is done against the law, at. the time of doing it, 
and where no person is bound by the act. A. thing is “ voidable ” which is done 
_ by a person who ought not to have done it, but who nevertheless can not avoid. 
it himself after it is done. Whenever the act takes effect as to some purposes. 
and is void as to. persons who have an interest in impeaching it, it is not a. 
nullity, and, therefore, is not utterly void, but merely voidable. Another. test. 
| of the yoid act or deed. is, every stranger may take advantage of it; ‘not so as to 

a voidable one. Anderson’ s Dictionary of Law, page 1092, ‘Title Void. 


If it was within the province of the officers of the land depacenane - 


_to dispose of the land, or decide to whom disposition should be made 
. of it, then when, in. necondanse with such decision, it was disposed _ 
of by a duly executed patent, “that instrument carried with it the | 
title of the United States to the land. ‘ United States “ v. one 102 
UL S.,, 878, 400-1-2. | 


Of course, when we — of the conclusive presumptions attend: a “patent 
| ‘for lands, we assume that it. was issued in a case where the department had 
jurisdiction to-act and execute it; that is to say, in a case where the lands © 
belonged: to the: United States, and provision had been made by law for their’ 
sale. If they. never were public property; or had previously been disposed of, 
or if Congress had made no provision for their sale, or had reserved them, the 
department would have no jurisdiction to transfer them, and its. attempted 
conveyance of them would be inoperative and void, no matter with: what seem- 

ing regularity the forms of law may have been observed. St. Louis Smelting 
- Co. v. Kemp, 104 U. S., 686,641, - 


Th the light of these precise and forceful schemes the ¢ case anes 7 
thus: The land department had jurisdiction of the land involved a 
in this proceeding at the date of issuance of patent. It was the 

property of the United States and had not been reserved or with- _ 

drawn for any purpose.. It was subject. to: disposition, and this 
= Department, with all the facts before it, held it subject to selection 
by the Southern Pacific Company. Though it be conceded that the 
Department erred, the error is not one for it to correct. The legal — 
title passed and could only have been recovered by direct proceedings : 


in the court to set aside the patent within the time prescribed by. ~ 


Jaw for the bringing of such suit. No such proceedings -were insti- 
tuted. The United States has. lost nothing by the transaction—a 
proper base was assigned by the company in. support of its selection 
and, in any event, the company is bound by it. . 
_. In view of the importance of the question presented by this appeal 
‘ ihe: Department, on October 13, 1918, requested of ‘the Attorney- | 
General for the United States an expression of his opinion in the _ 
premises. In his reply, dated October 24, 1918, the pee cae : 
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has indicated his concurrence in ‘the conclusion hereinbefore reached 
by this Department. i | _ 
The decision appealed t from i is, accordingly, affirmed. 


. —S - 


ROGERS Vv. _ SOUTHERN PACIFIC R. ‘RB. CO. 


"Riatien for pcheamae: of anneal. decision of February 19,- 7 


1914, 43 L. D., 208, denied by First Assistant. Secretary Toa. 
April 20, 1914. * 2 is : oo 

MANGUS MICKELSON. 
Decided March 18, 1914. 


| RCLAM ATION ENTRY—CONFORMATION. : | 
Where an entryman of lands within a reclamation project fails, after notice, 
to conform his entry to an established farm unit, the Secretary ‘of the 
Interior has the power to so conform the entry. © 
RECLAMATION CHARGES—HSTIMATED COST. 
‘In ea se the actual cost of a reclamation project sued the satiated cost of 
construction, it is the duty of the Secretary of the Interior to revise the 
. estimate and make the charges sufficient to reimburse the reclamation fund 
for the cost of construction. , 
WATER SERVICE COMPULSORY. | ee 
It is not optional with an entryman of lands within a reclamation project to 
.. take or refuse water service from the project; but he is compelled to. take | 
- the water service and ‘to pay the one fixed therefor. . 


J ONES, First Assistant Secretary: : 
- Mangus Mickelson appealed from decision of the Connnissionse of. 
the General Land Office of March 22, 1913, plerune his application’ 
to reinstate his homestead entry as to S. $ SW. 4 a 8, I. 19 N., 
R. 58 E., M. M., Miles City, Montana. - 

March 29, 1906, Mickelson. made homestead entry for the entire’ | 
; SW. 4 , Sec. 8. August 24, 19038, the land was withdrawn for reclama-. 
tion purposes under the act of June 17, 1902 (32 Stat. , 888). ~The cer- 
tificate of entry was stamped as subject to the provisions of the recla- 
mation act. June 16, 1909, after due notice to Mickelson and his re- 
fusal to conform the entry, it was conformed by the Commissioner to 


. embrace farm-unit “C” of the Lower Yellowstone project, being the 


_N. 4. SW.4.' The entryman applied to the Commissioner to reopen the 
- question of conforming his entry to a farm unit, contending that he ~ 
was entitled to hold the entire SW. 3 ene Commissioner rejected | 
his application. b Bi : 

_ The appeal urges that the anteyt ‘ subject to the provisions of tie 
act of June 17, 1902,” on his certificate, was made by the local office | 
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ter his eeneente ‘that he saben: eeidaniog: on his entry in 


the spring of 1907 anid has resided there continuously since, making» 
improvements upon both 80-acre tracts,. valuing his. TRrOvenents . 


at the cost of $180. 


_ There was no error in the Cannicionet S action. ‘Section 4 of ‘the 
‘reclamation act vests the Secretary of the Interior with power to 
limit the area per. entry which shall represent the acreage that, in 


the opinion of the Secretary, may be reasonably required for Seppo - 


of a family. It also authorizes the Secretary to fix the amount and © 
. times of payment of irrigation charges, with the provision that— | 


| the said charges shall be determined with a view of returning to’ the reclama- . 
- tion fund the estimated cost of construction of the pr erect, and shail be appor- 


| : tioned equitably. 


‘Complaint is made in the eapet Bie ii een cost-at the 
commencement of the project has been increased. As stated, it has _ 
been doubled. ‘Be this as it may, it is the Secretary’s duty to make | 


a the charges such as will reimburse the Treasury of the United States 


for its expenditures, be they more or less, and if the first. estimate 
proves inadequate, it is obviously the Secretary’s duty, when the . 
works are complete, to revise the estimate and make the charges . 
. such as when paid the. Treasury will be reimbursed for cost of __ 
| construction. | | 
Complaint is also made that the entry fees paid by Mickelson have | 
in no part been reimbursed to. him, though he now gets only half 
ihe quantity of the land. It is sufficient to say that Mickelson does - 
not claim he has applied for repayment. Repayment can only be . 
made on a proper application and it is not necessary that the United 


7 States should send a disbursing officer into More field to search. for — 


claims and settle them there. | 
Complaint i is also made that Mickelson is threatened with ren if 


lation of his entry unless he joins the Water Users | Association, im 


"which he is unwilling to do, since charges are nearly double, ‘as he 
claims, what they were expected at the outset to be. When a rool ain: 
tion project is determined upon, all public lands within the project 


¢ are compelled to take water. service. It 1s not a matter ot choice 


~ with the entrymen. If it were a matter of choice, the Treasury 
would not. be reimbursed for cost of the project should some of the 


_ entrymen. refuse to take service. One is not compelled to make an’ ~ 
entry In an irrigation project, but if he does make it under the 


reclamation act he is obligated to take water service and to pay . 
the charges in full.. 3 ; 
The decision i is affirmed. . 
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aa JOHN T. SLATON. . 
Decided March 21, 19th 


‘First Form RECLAMATION Eo ery ne ee eee RIeHT. | 


A successful contestant can‘ not be permitted to make entry in exercise of his : 


° preference right while the lands he seeks to enter are embraced in a first 
form withdrawal under the reclamation act; but under the regulations of 
August 24, and September 4, 1912, he may exercise that right ‘at any time 
within thirty days from notice. that the lands involved have been released — | 

“ from withdrawal and made eutyeey to entry. | | 


J onus, First. Assistant ‘Seoretary?. a 
‘Appeal has been filed by John T. Slaton fore: decision of May 6, | 


1918, of the Commissioner of the General Land Office affirming the’ 
| action of the local officers and holding for rejection the application 


filed by said Slaton September 11, 1912, to make desert land entry 


_ . for lots 8,10, 16 and 17, and the E. 4 ow. 4; Sec. 10, and lots 2 and_ 


8 and the E. 4 NW. 4, See. 15, 15 S., R. 16 E.,.S. B. M., Los - 
Angeles, California. land district, for. the stated eoson Gast said | 


lands were then embraced in first form withdrawal made ae Oakes 


1909, under the act of June 17, 1902 (32 Stat., 388). | 
“The record shows that this application was filed by Slaton as in 
exercise of a preference right of entry for said Jands as successful 
contestant’ against the prior entry therefor made March ‘4, 1908, by. 
_ J. W. Ferguson, said lands being then designated as the E. 4, Sec. 17, 
in said township and range, and description thereof as wee in. 
Slaton’s application being according to their-resurvey. Slaton’s con- 

test against Ferguson’s entry was filed December 12, 1908, and said - 


o entry was canceled thereon November 10, 1909, 


Slaton. alleges that he took possession of said lands Decaiibee 2A, 


1909, and he appears to have submitted so-called first annual proof 


- September 9, 1918, showing expenditure of $1,806, $56 being: for 7 | 


- lev eling of said lands and $1,250 payment of water stock, 


This application was properly held for rejection, said withdrawal 
- being then subsisting; and while it has since been determined to open. 


. this tract, with adjoining lands, to disposition, the plan to govern _ 


such. vestonatioll has not been determined upon, and no mes ‘can 
-accrue.to Slaton from the filing of this application. . | | 
~ While the prosecution. of Slaton’s contest after January 19, 1909, 
and cancellation of Ferguson’s entry thereon, were contrary to the 
- regulations issued on that date (37 L. D., 865), said regulations — 
were superseded by those of August 24 aad September 4, 1912 (41 | 
-L. D., 171, 241), under which Slaton must. be held to have acquired 
8 preferred right of entry by virtue of the successful prosecution of - 
his contest, -which he may exercise at Eany time ‘within 30 days from 
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notice thst ae lands ‘avolved hive hen reléased from withdrawal | 
and.-made subject to entry. The act of May 14,1880 (21 Stat., 140), 
under ‘which he gained such preference right, contemplates that 


notice of ‘said right shall isue at a time when the land i is subject to 
entry since time begins to run against the contestant from the date of _ 


~ such notice. Bassett v. Sunderlin (41 L. D.; eg Edwards D." 
Bodkin (42 L. D., 172). : 


Preference right gained by Slaton will, senator: i: ectocs eo 


by him upon notice which will be given him when these lands become 
subject to entry, and it Is hereby directed that such notice be even 
him at that time... | 


As modified by above direction, the desitien speed from igs. 


| affirmed, 


_ PARPALA ET AL. v. LIND ET AL. 
Decided March 25, 1914. 


ADDITIONAL See eee OF APRIL, 28, 1904: 

- The right of additional homestead entry accorded by. section 2 of the act 
. Of April 28, 1904, is limited. to entrymen who own’ and occupy the land . 
covered by their original entries ; and the wife of an entryman, even though 

| _ she be in fact the head of the family, is not entitled to make an entry under - 
that act as additional to an entry made, owned and occupied by her hus-- 

-_ band, nor would she, after her husband’s death, be entitled to make such 


entry, where -the land embraced in the original entry passed to her,” ‘as 


_ widow, and to the minor enorens of the en 


Jones, First Assistant. Seonciey: 
This case involves lands within the Duluth, “Minnesota, land dis- 


trict, and. area part of the Chippewa ceded lands formerly em- __ 


-braced in the Fond du Lac Indian Reservation. These lands became 
subject to settlement and entry August 22, 1911, at. 9 o’clock in the . 
‘morning. | 
The followmg entries were made: Hamestend entry 09565, ‘made ; 


at 8 minutes after the hour of Pponns, by Matt W. Lind, for the | ' : 


SW. 4 SW. 4, Sec. 2, SE. 4, SE. 4, Sec. 3, and E. 4, NE. 4, Sec. 10, 


ed be 49 N,, R. 18 W. A half ‘a, minute later Richard Laurila. shade thr XO 5 


homeatcaa. entry 09566 for the NW. 4, Sec. 11, of same township. . | 


~~ At 9 minutes after the hour of epenne Rabin Leino ‘made home- a t 


Thy stead entry 09567 for the SE. SW. 4-and SW. 4 SE. 4 ty See: 3; NE. 4 
NW: 4 and NW. 4NE. 4, Sec: 10, same ae. | 


oe “September. 9, 1911, Benjamin J. Sei ae ihnceesae applica at ne, 
ae sian 09752 for ‘the SE. 4 SW. i, S. 4 SE. 4, Sec. 3, sndihe NW; 2 


- NE. 4, Sec. 10, alleging settlement on aia 29, 1911, at 9. o'clock : ; 
- in the : TOT MANE: , 
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September! 1, 1911, Andrew Paris filed ‘eaestond application. 
. 09694 for the Sw. 4 ‘SW. 4 1, Sec. 2, and N. 4 NW. 4, Sec. 11, of the 
_ same township, allegnuye: Bet einen: at 6 oiclock on the ope day. 
_ September 22, 1911, Hilda Hjelt filed homestead application 09801 
for the SE. 4 NE. 4 1, Sec. 10, and SW. + NW. 4, Sec. 11. She also 
alleged settlement at 9 0 leek in the morning of the. opening day. 

| Hearing was had to. determine these conflicting interests, when 
all the parties appeared in person and by Oy except. Parpala, _ 
who had theretofore relinquished the NW. + NW. 4, Sec. 11, which — 
was a part of the land claimed by him in contig He was therefore ~ 
no longer a party in interest to the lands involved. = 

' The register and receiver decided. in favor of Pfeifer ond Hj elt, 

from which the several defendants appealed. The Commissioner of 
the General Land Office, May 21, 1918, modified the action of the 
local office as to the claim of Hielt, holding that she had no right 
to the land she applied for. The Commissioner found that Pfeifer 


entered upon the land claimed by him at 9 o’clock in the morning of . _ 


| the opening day, posted. notices of his claim on each of. the quarter 
| | sections. upon which. the lands he applied for is situated, within six 
minutes after the hour of. opening and thereafter continued to im- 
prove, cultivate and reside upon the land. The Commissioner there- 
fore awarded to Pfeifer the lands claimed by him and thereby elim1- ; 
nated from the entries of the others the lands in conflict. 
All parties have appealed to this Department.’ The © ianieaanas 
| ‘properly sets forth the testimony in this case; indeed, there is little 
conflict. Mrs. Hjelt is widow of Emil Hjelt, who had entered and 


. had patented to him an adjoining 80-acre tract. For about two 


| ‘years prior to the date of operiing Hjelt had been ill and on the day ~ 
of opening was unable to work or earn a living for his family. His 


. .|wife, however, went to the land immediately after the. moment of 





opening and claimed the same as the head of the family. She com- .— 
menced improvements on the two 40-acre tracts desired by her, 
\working there with other friends, cutting brush to the extent of one- 
half to three-quarters of an acre.. .She never resided on the land ~ 
but continued her residence on lands adjacent theréto patented to 
her husband.. Her husband died soon after, August 22, 1911. 
It is ‘contended that Mrs. Hjelt is the head of the family and had. 
Deen its manager for some time; that she therefore has the right of 
_ making an additional entry to the lands in question. Section 2 of 
. the act of April 28, 1904 (83 Stat., 527), under which right of addi- 
_ tional entry may: a allowed, provides: in general, that any home- 
| stead. settler who has entered less than one quarter section of land ~ 
may enter other and additional land contiguous to the original entry, 





- which shall not, with the land first entered, exceed in the aggregate _ 


160 acres; that he may do this without, proof of residence upon, and 
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cultavation of the additional entry, and if final proof of settlement _ 
and cultivation has been made for the original entry when the addi- 
_ tional entry is made patent shall issue without: further proof. But : 


there is a proviso to this section, viz, that the same shall not apply 
to or for the benefit of any: person who, at the date of making appli- ~ 
cation for entry under this section, “does not own and occupy the © 


lands covered by his original entry.” Mrs. Hyjelt did not, in her own — 


right, own the land patented to her husband. She may have been, — 
and probably was, the head of the family even for some time before 
her husband died. On his death, she became a qualified entryman,; 


and had she remained on the land after making the early settlement 
there, might possibly have secured title thereto in her own right. 
But she could not have had this under the circumstances stated, 
for it is clear that she did not own the land patented to her husband, a 
title thereto being in-her as widow and in the eight minor children. . 


The only other question involved in this case is, whether or not 


Pfeifer went upon the land on the day of opening or prior thereto 


-- in disregard of the order opening the lands. The register and - ie 


receiver and the Commissioner both hold that he did not; that he 
remained off the land after the hour of 9 o’clock in the morning, 
when he immediately stepped thereon, began to cut. brush, and posted 
notices on the various subdivisions. These acts of settlement were 
made prior in point of time to the entries of either one of the parties , 
“above named and gave to him a prior right, of entry. a 

The action appealed from: 1 is affirmed. 


; RECLAMATION—MINIDOKA PROJ ECI—WATER SERVICE. 
‘ORDER. 
DEPARTMENT OF THE LwtErtor, | 
~ Washengton, March 31, 191}. . 
at Water will be furmished on a rental basis in the irrigation sea- 


gon of 1914 to the lands in the West. End: Extension of = Gey a 


unit of the Minidoka project, Idaho. 

 % A list of the lands which may. be trast: red with the 
. approximate area of each. holding that:-may be watered from the 
_ completed works, may be examined at the office of the U. S. ‘Recla- _ 


mation Service at Rupert, Idaho. It is expressly understood that — 


-‘such areas are subject to revision for 1915 and subsequent years, — 
after final survey has been made of the irrigable area. The rental 

_ charge for the irrigation season of 1914 shall be 5c. per acre: of 
- irrigable land, whether or not water is used thereon. 


3. Payment of the rental: charge. will be due on December 1, 1914, oe 


7 and Beye at the office of. the. Reclamation Service, eee Idaho; 
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and water will: not be funnienea fon such lands in 1915 until ‘full 
: payment of all such amounts. due hereunder, as well as na0E water 
used in 1913, have been made... | . 
4. No water will be furnished in 1914 to any ns obs were 
eee served with water in 1913 unless the charges for 1918, due December 
1, 1914, shall have been paid in full. : 
Ds Public notice will be hereafter issued announcing the eres, 
_ terms. and conditions, under which entries and water-right pple: 
-_° tions many be made for such lands. , 
: | | a | Co A. Jonns,, es 
Porst Sls Secretary. 


—_—_— 


‘FINAL PROOF ‘NOTICES_PUBLICATION—NEWSPAPER. 
InstRvoTIONs. 
| Dararncen7 OF THE Lwrerror, | 
| GENERAL LAND OFFIcE, 
7 iar April 4, 1914. 
Reaisre wRS AND Receivers 


| AND Curers oF Freip Drviston. 
Sirs: The instructions of August 11, 1909 (38 L. D., 181), rela- 


_ .. tive to publication of final- proof nace and eoneornine the discre- — 


tionary authority of registers in the selection of newspapers for that . 
purpose, are hereby amended by the insertion of the pomowans after 
paragraph twelfth thereof: — . 
Thirteenth. Any person having knowledge of the future of ae 

register to designate the proper newspaper for the publication of 
notice of final proof, may file-with the Chief of the Field Division 


in which the land district: is situated a corroborated affidavit folly, 
“8 setting forth all the facts and circumstances. : 


| ~ Fourteenth. On receipt of such affidavit, the Chief of Field. Divi- - 
gion shall cause-a prompt investigation ie be made and submit full . 
report to the Commissioner of the General Land Office, who shall 
then take such action as the facts may warrant. | 
_ Fifteenth. The law imposes upon registers the duty of procuring 
‘the publication of proper final-proof notices, and chargés the claim- 


_-ant with no obligation in that behalf, except that he shall bear and _ 4, 


_ ‘pay the cost: of such publication. Registers should: accordingly exer- 


| _ cise the utmost care in the examination of such notices and in the e 
| comparison thereof with the records of. their offices, to the end that 


e they may not go to the printer containing any erroneous description 


of the entered land, or designating an officer not authorized to re- 


ceive the proof, or that they shall not be for any other reason 


: insufficient. At 1s. equally poe nee a, notice correct in . all of Ege 


= Roce April a 1914: 
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these paeticiags shall hot be published In a newspaper inanifestly 
| disqualified as a means of publication and clearly incapable of bring- 
. ing the notice to the attention of the people. éwelling,1 in the vont : 

of the lands to which it relates. | 


Neglect of the duty above defined, ecole in a requirement of 


republication, should not visit its penalty upon the claimant. In _ 


all such ‘cases, therefore, the register by whom the publication was 
procured. will be required to effect the necessary republication at his 


..own. proper expense. If an error is committed by the printer of the 


paper in which the notice appears, the register may require such 
printer to correct his error by publishing the notice anew for the 


-. necessary length of time, and for his refusal to do so may decline 


to designate his said ee as an agency of notice j in cases thereafter 


arising. - 


Yours respectfully, : | 7 Dee ae aE 

Cray TaLLMan, Commissioner. — 

_ Anprizus A. Jonzs, : 
First Assistant Secretary. - 


" 
—————— | 


FISHER v. HEIRS OF RULE... — 
‘Decided April 4, 1914. 


PREVIOUS Dacre: Vacateo—ENTRy REINSTATED. ; 
Departmental decisions herein of February 28,.1913, and J aly’ 19, 4918, 
42 L. D., 62, 64, recalled and vacated, the contest of Fisher dismissed, all 
; conflicting applications. rejected, and the entry of Rule ; reinstated. | 


Towns, First Assis Secretary: | | os 
February 28, 1913, the Department on 1 appeal Seana in favor of a, 


theContestant in the case of Allen G. Fisher v. Highlan N. Rule, in- 


volving: the homestead entry of Rule for the NE. 4 of Sec. 22 and N. 


i and SW. 4, Sec. 23, T. 30 N., R. 55 W., Alliance, Nebraska, land dis- 
rice J uly: 19, 1913, the ecuen for pohenring was denied. (See 42 - 
L. D., pages 62 and 64.) November 3, 1913, : petition for the exer- 
cise of the supervisory authority of the Secretary was likewise denied. — 

May 17, 1918, the local officers were notified by the Commissioner 


of the General Laud Office to suspend all-action with reference to the 
~ contest or disposal of the land embraced in the said entry, because of | 
a proceeding begun in the Supreme Court of the District of Columbia’ 2 
for the purpose of requiring the Department to reinstate the entry of © 
. Rule and issue’ patent thereon. On the same date, May 17, the local _ 
officers reported that the entry was canceled on May 6, 1913, and that — 
notice. of preference right issued to the contestant; that on May 6, 


the same oe as ‘the cancellation of Rule’ s entry, William As Fisher, - 
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not the contestant, filed opinion to make homestead entry, which 
application was suspended by the local officers because the applicant 

- was not 21 years of age and did not satisfactorily show that he-was -- 
_.the head of a family. The record does not show whether the contest-_ 
ant subsequently filed application to make entry in. the exercise of 
his preference right, but it is alleged that he has made settlement. 


The said decisions of the Department were based upon the view _ 


_ that where an entryman dies without having established residence ; 


_ ‘upon his entry, the entry thereupon terminates and his heirs succeed’ _ 
_ to no rights whatever in the land. In this case the entryman had 


’ died within six months from the date of the entry and he had not — 
established residence. It had been a long and well-established rule 
in the Department that an entryman was allowed six months within 
which to establish residence after the date of his entry, and in the 


case of Bertram C. Noble, decided January 29, 1914 [48 L. D., 75], it 


-was held that it was error to revoke this aril which had 0 long 
obtained, especially as applied retroactively to the disadvantage of 
persons sho had. acted under that rule. Accordingly the depart- 
mental decisions in the present case were overruled and the practice 
of allowing six months in which to establish residence was reaflirmed. 

Under date of February 7; 1914, the Department called upon 
Fisher to show cause why his- sontest should not be dismissed and the 


entry of Rule reinstated and passed to patent. He has responded to _ | 


that order and urges that the former action should be adhered to and 
that the court proceedings which resulted in favor of Rule should be 
reinstated, if possible, and carried up on appeal, if necessary, to sus-. 
tain the action of the Department. These contentions have received: 
consideration, but the Department is fully convinced that its former. 
action in the present case cancelling the entry of Rule was error. For 


-  the-reasons stated in the case of Noble, supra, the aforesaid decisions © 


in the present case are hereby recalled and vacated, the contest of 

_ Fisher dismissed, all conflicting applications ee ‘and the entry . 
of Rule reinstated. The Commissioner. will. take appropiate action 

in the Hepes of this decision. -_ | ; 


: RECLAMATION— SUNNYSIDE UNIT, YAKIMA PROJECT—CHARGES, - 
| | Poste Notice. | | 


| DerarrMent or Tae. INTERIOR, 
— Washington, Apri 11, 1 914. 
Whereas, under the provisions of the public notices and orders _ 
heretofore issued in pursuance of the Reclamation Act of June 17, 
1902 (32 Stat., 388), and acts amendatory thereof and supplementary 
thereto, jcown as the Reclamation Law, for the Sunnyside unit, 
Yakima project, eae the cheese for. building, a 
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and maintenance have accrued aaa ado lated aa the lands i in. 
said unit to such an extent that a considerable portion of the lands - 
| thereunder are not being reclaimed and cultivated; and , 
- Whereas, it is desirable that the said lands aball be settled at the 
earliest practicable date by persons who will cultivate, reclaim and 
; improve the same; | _ 
Now, therefore, 3 in pursuance of the provisions of the Reclamation: | 
Law, and in particular of the act of Congress approved February 13, 
1911 (36 Stat., 902), public notice is hereby issued as follows: 
1, All entries and water-right applications filed in the year 1914, 
~for lands under-the Sunnyside unit, shall be accompanied by. the : 
portions of instalments for operation and maintenance which have _ 
accrued against the said lands, and the first instalment of the build- 
ing charge, $5.20 per irrigable acre, shall be regarded as due on 
March 1, 1914. The subsequent ductalmnents of the charges. for build- - 
ing, and ‘the appropriate charge for operation and maintenance, shall — 
be due on March 1 of each succeeding year until fully paid. ? 
.2. Nothing herein contained shall prevent the acceptance by any 


water-user under the Sunnyside unit of the benfits of any legisla- 


_tion' now pending before Congress, and which may: be hereafter 
enacted into law, affecting ae to be made on account of ue 
: water-right charges. - - | 
. ‘3 Franguin K. Lanz, 
Begrotary of the f nterion. am 


ee 


SOLDIERS’ ADDITIONAL—APPROXIMATION. 


| INSTRUCTIONS. 


_ Department OF THE a Livrenror, 7 
GeneraL LAND Orrrce,— 

. : Washington, D. @. a yn e ood 
; eens AND. Rucervers, | 
United States Ca Offices. | ee 
| (GENTLEMEN : Circulars of March 8, 1913. (41 L. D. ., 490), and July | 
9, 1918 (42 L. D. , 208), were revoked by the Depactnient’s. decision 
of March 11, 1914, in the case of William C. McGehee, assignee of 
Reese P. Kendall (J ackson 05998) [48 L. D., 172], and a new rule of 
- approximation in the location of: applications under sections 2806 hs 
and 2307, R. S., was adopted, which i isas follows: 7 


Approximation will be permitted in the location of an ei and. undivided 
additional right of a soldier, whether such right be located singly or in .com- 


bination with other soldiers’ additional rights. Where the additional right of . . 


a soldier has been. divided, only one application of the rule of appronares 
will be permitted under the right of such soldier. (Guy A. Eaton, 32 L. D., 

644.) No distinction will be made in applying this ‘rule as to rights located 
= singly or in. combination with other such rights. | | 
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It was further stated in said decision that locations made prior to 
aa the Spaeth decision (41 L. D. , 487-9), “may be adjudicated under |. 
_ the rule regarding approximation: in force at the time of such loca~.. 


- tions, or under this rule, at applicant’s election.” | ie 
All applications under sections 2306 and 23807, R. S., filed i 1n | your agry 


- office, will continue to be transmitted to this offtes for ‘consideration > 
and appropriate action .as heretofore. : | 2 a 
Chay TALLMAN, ; | 
7 | ae ae — Commissioner. 
Racer April 11, 1914: 3 | 
Lewis ©. Lavin, — 
Assistant eee: 


a 


ta, PUBLIC SALE—QUALIFICATIONS OF | PURCHASERS—CITIZENSHIP, ; 
InstRucrions. 


DEPARTMENT OF THE LwTERI0R, 
_ Gewerat Lanp OFrtice, 
Washington, Aprit 18, 1914. 

Recrsrmns | AND Rrcervans,. | uf ‘ oo 
— Unrrep Starrs Lanp Orricns. ek 
| Sirs: In accordance with departmental instructions. of J anuary | 
«Bl, 1914 [43 L. D., 90], you are advised that the Department is of 


ibe opinion that ie rule announced in: the case of Andrew Rafshol _ 


(88 L. D., 84), was a proper one and that it should be applied to 


all panelinees at; public sale where the right to purchase was not: 


limited by the statutes to native born or naturalized citizens. 

| Therefore, 1 in the case ofall sales of public lands where. the right 
_ to purchase is not: thus limited, it will be sufficient if the purchaser — 
shows that he has declared his intention to become a citizen of the. 
United States in order to entitle him to purchase at such sale. You 


| will be governed accordingly and will adjudicate all pending cases: 


of purchases at public sale in accordance with this regulation. 
The regulation of December 18, 1912 (41 L. D., 443), requiring 


| - purchasers of isolated. tracts to be citizens of the United mates, is 


mon to conform to the foregoing. 
| aNoy neepectqully : 7 a, 
a oe? ~ Jou MoPuavt, * 
_ | Acting Assistant Commissioner. 
“A -Appeoved April 18, 1914: 
A, A. Jonzs, 
First Assistant Secretary. 
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“HOWARD A. ROBINSON, 


- Decided Aprit 22, 1914. 


~ 


. Rerayment—ResEcrep APPLICATIONS CANCELED ENNrerms-—Aor. MaRcH 26, 4908. | 
The act.of March 26, 1908, provides for repayment in cases where applications 
have been carried to entry. and the. oe canceled, as well as ‘in cases of 
mere rejected applications. | 
REPAYMENT—CANCELLATION FoR FRAUD—RES. ba rpTOAeA: : : 
The fact that an application or entry was rejected or canceled on’ a. finding 
of fraud: will not prevent the Jand department from reconsidering that 
question, in connection with an application for repayment, where it is 
made to appear that the facts and circumstances under which such adjudi- 
. cation was made were-not sufficient to sustain the charge. . 
Coan ENTRY—AGREEMENT PRIOR TO. ENTRY. . 
A mere moral. obligation on the part of a coal land sanliceae ta Sine with 
another, who furnished the money with. which to make the entry, whatever 
profits might accrue fr om the ventur e, is not, in.the absence of any agree- 
“mnent. or lien enforceable against the land, in violation of the coal land 
regulations requiring an applicant to make oath that the entry is made in | 
good faith for his own benefit, and not, directly or indirectly, in whole or Z 
in part, in behalf of any other person or persons. 2 % 
CoaL ENTRY—DISQUALIFICATION, oN ACCOUNT or PRIOR ENTRY. . 
‘The fact that a person once initiated a coal claim upon public land and 
| _ failed to perfect the same does not necessarily disqualify him under the 
coal land law; but if it appear that good and sufficient reason existed for 
the abandonment of such claim his rights are not eee ye exhausted. 
. ‘CONFLICTING DEPARTMENTAL DECISIONS OVERRULED. - 
Mary O. Lyman, 24 L. D., 493, and John Birkholz, ag Ta: D., 59, overruled 
in SO far. as in conflict. 


| J ONES, First Hevisioiss Secretar yo | : 
. This is an appeal by Howard A. Robinson from | a decision of the 
‘Commissioner of the General Land Office dated May 1, 1918, denying 
his application. for the repayment of $1,601.70, paid July 81, 1907, 
as apie money in connection with his coal entry 0369, for lot 1, . 
SE. 4 NE. $ and E. $ SE. 4, Sec. 6, T. 5 N,, R91 W., 6th P.M, 
Gisaweod Springs fea district, Colorado. 

_ Repayment was denied by the Commissioner upon tie sun that 

| the facts in the case did not bring the application within the pur- 
.view of the act of June 16, 1880 (21 Stat., 287) 5 that the act of 
- March 26, 1908 (35 Stat., 48), makes no provision for repayment in | 

cases where applications have been carried to entry; and for the 


further reason that the entry in connection with which application : 


for repayment is made had been canceled for fraud. ef | 
- The position assumed by the Commissioner as to the ‘question . of | 
- fraud involved i in this case is. stated as follows: - — _ 


— Whether a..coal declaratory statement filing is in “fact an “entry” within ~ 


_the medning ‘of said section, or whether Howard A. Robinson was guilty of 


care fraud in permitting his. father to ag anee the purchase piney for the land and 


ota 
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in holding himself morally bound toeharetinene products of the saupened oa 7 
' mine, are not questions for ‘present consideration, being res adjudicata. Find- — 
. ings by competent authority unappealed from must govern where applicable in 


considering claims for repayment. “On application for repayment under an 


- entry cancelled for fraud, the applicant will not be permitted to go back of 


the judgment of cancellation and show that in fact there was: no fraud.’ ve 


(24 LL D., 498, and 27 L. D.,. 59.). 


_ The position assumed by the Commissioner that the act of March | 
- 26, 1908, supra, makes no provision for repayment in cases where © 
| applica ions have been carried to entry is clearly unwarranted and 
erroneous. The act provides that certain moneys “shall be repaid | 
to the person who made such application, entry, or proof,” and:.in 
'a number of cases the Department has allowed repayment where : 
-entriés were involved. Mary Ward (39 L. D., 495) ; Alfred D. Hawk 
(41. L. D., 350) ; Oscar A. Olson (43 L. D. 93). a 

- Nor Doss the Department ‘believe that where an application ioe 
repayment is presented involving an application or entry which 
has been rejected or cancelled for fraud and it is made to appear 
_ that the facts and circumstances under which such. adjudication was 
made were not sufficient to sustain the charge, that the applicant — 
_ for repayment should not-be entitled to lave such question recon- 
sidered. 

It is well es that in many cases where proceedings are had . 
against an application or entry upon a charge of fraud that the . 
claimant, through financial inability, or. through ignorance of his. 
rights ad liabilities in the premises, fails to make a proper defense, 
as a result of which his application or entry is cancelled. In such 
_ eases it is manifestly unjust to deny an applicant for repayment the 
privilege of showing that as a matter of fact no fraud. was com- 
‘mitted or attempted. The doctrine of res judicata usually has no — 
application in matters solely between an applicant under the public 
- land laws and the Government. In the case of Ernest B. Gates, on 
os review (41 L. D. , 384), it was held (syllabus) :- | 
; While the rules of res judicata and stare decisis should be considered: and 
respected by. the Secretary of the Interior he is not precluded thereby from 
taking proper action in any matter remaining subject to his jurisdiction. 7 

In the case of J ames TH. Febes (37 L: D., 210) it was held that the 
act of 1908, does not contemplate the reopening of repayment cases 
properly adjudicated. under prior law, nor authorize repayment, in 
‘cases where the entry failed of confirmation solely because of the 
fault or laches. of the entryman. This decision, however, was disre- 
- garded by the Department in the case of Ernest Weisenborn (42 
_ L. D.,.538), wherein it was said: | 

The evident purpose of this act was to return to disappointed purchasers of. 


public lands their purchase money in all cases where they fail to acquire title 
and had aaa re of no fraud or attempted fraud in coneeen: with their 
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_ applications to purchase. The elietion to repay is sqineed on. the’ failure of ay 





‘consideration and is granted in all cases not tainted by fraud. 


The decisions in the cases of Mary O. Lyman (24 i D. , 498) and 
John Birkholz (27 L. D., 59), in so far as they are out, of Barony 
with the views thus eepresed are hereby overruled. ~ | . 

In the case under consideration proceedings against the entry 
involved in the application for repayment were ordered by the 
Commissioner February 18, 1910, upon the aetee charge formu- 
lated from a report of a special agent : | . 


That said coal declaratory statement and entry were not made for ‘the: | 


exclusive use and benefit of the entryman, but at. the request. of H. G. Robin- 
gon and for the use and’ benefit of some: other person or persons believed ° ‘to 
be Sarah J. Pettit and H. G. Robinson. © 


‘Notice of -charges were served and deni filed. Thereafter the 


a deposition of Howard A. Robinson, the: claimant herein, was taken 


at. Memphis, Tennessee, and the deposition of his father, E. G. Rob- 
inson, was taken at Los Angeles, California. Upon the testimony . 
thus adduced the local officers on October 21, 1911, found and held 
that the entry was not: made for the dintiant’s dole use and benefit 
but for the benefit in part at least of E. G. Robinson, who was. dis- 


on qualified, and accordingly recommended that the entry be cancelled 


for fraud. No appeal was taken from this decision and upon review — 
‘of the record the Commissioner on August 17, 1912; affirmed the 
decision below and the entry was accordingly pancellsd: | 


- The Department has carefully reviewed the testimony under which os 


ee decisions were rendered and finds the same to be meager, un- 
| satisfactory, and wholly insufficient to sustain the charge of fraud. © 
Howard A. Robinson, the coal entryman, testified that in 1907, while 

| residing. in Los Angeles, California, he was advised by his father, - 


-° who had received a ae ae as to certain valuable coal lands: sub- 


. ject to entry in the State of Colorado, to initiate a coal claim upon 
a-tract of such lands; that, acting upon this advice he empowered 
an attorney in fact for such ‘purpose and made arrangements with 
his father to furnish the money; that he then removed.to Memphis, 
‘Tennessee, and thereafter from time to time executed such papers as 
were sent to him by his attorney in fact, without giving much con-. 
cern as to their purport; that when the fans arrived to pay for the 
~ Jand his father furnished the money; that he gave no notes or other 
- evidence of indebtedness for the amount thus furnished, but that he — 
~ had an account with his father who was in business, awdar which 
there was a balance of $400 in his favor. In response to a question 
. as to what interest his father had in the entry this witness testified — 
_ that there was no definite agreement of any sort between them, but 
that he felt morally. bound to share equally with him whatever 
profits might accrue, from the venture, This testimony was sub- 


~ 
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stantially corroborated by the deposition of E. G. Robinson, <i 
declared that there had never been any agreement, verbal or written, 
between himself and his son, under which a conveyance of any. 
interest in the land .was eerie ee 7 
As to the manner in which a division of the profits whack might 
have. accrued under the.coal entry were to be. affected, whether by a 
sale of the land or otherwise does not appear from the record. It 
is manifest, however, that a mere moral obligation. constitutes no— 
agreement or lien enforceable against the land, and in this connection 
reference may be had to a-recent decision of the Department i in the’ 
case of the Heirs of Martin J emison (42 I L. D. Tra in | which it was 
held: | | 
An agreement by a coal. land applicant to pay to another, out of the proceeds 7 
of the sale of the land after patent, the money advanced by such, party to pay 
the purchase price, fees, etc., in ‘connection with the entry, and in addition 


one-third of the balance remaining after making such repayment, being merely 
a promise to pay in case of sale, not enforceable against the land, is not in 


* violation of the coal land’ regulations requiring an applicant to make oath 


that the entry is made in good faith for his. own benefit, and not, directly or 

indirectly, in whole or in part, in behalf of any other person or persons. 

Nor does the Department find the testimony sufficient to warrant 
the conclusion that E.G. Robinson had exhausted his right. under the 
coal-land law and was therefore disqualified to receive the benefits 

of a coal entry made by another. _ (United States v. Colorado Anthra- 

cite Company, 995 U.S8., 219). The following i is all, of the testimony | 
given upon this feature of the case: : | 


_Q. Did you-ever take a coal entry yourself?—A. I have taken one, seas | 
Q. When ?—A... Well, -~when Mr. Baker was down here there were several 
friends—he © mentioned about this property -and several of us tok a claims. 

‘Some dropped them some didn’t. 
~Q.- You never. consummated your entry by paying the Government f0R it e 


'. then?—A.. No sir, Idid not. | | eee 


The manner in which E. G. Rebinwenes sal claim was initiated, 
_ whether by declaratory statement or application, and why it was not 
perfected, whether because the land was found to be valueless, or 
whether adverse claims were encountered, does not appear ‘from ‘the . 
record. The fact that a person has once fuitatad a coal claim upon 
- public land and failed to perfect the same does not necessarily dis- 
qualify him under the-coal-land law. If good and sufficient reason | 
existed for the abandonment of such claim his rights would not be © 
exhausted. Henry Burrell (29 L. D., aay Anderson Coal Com- ; 
pany (41 L. D., 387). 7 ae 
After éaveful consideration of the whole one in thie case the ae 
Department. finds that no fraud was committed or attempted in 
_making the entry: in connection with which repayment is requested. . © 
The decision appealed from is accordingly reversed and =e applica- =. 
. tion for a will be allowed, _ | 


o 
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JOHN MORTON. 
Decided April 22, 191 


Forr FerrerMaNn LANDS—So.DIERs’ Anamtenee Locations. 
Lands formerly embraced within the Fort Fetterman military reservation, 
~ opened under the act of July 10, 1890, to disposal under the homestead laws 
only, are ‘subject. to appropriation under section 2306, R. S:, by location of 
Soldiers’ additional rights. 3 


Jonus, Hirst Assistant Secretary: | | 

— dohn Morton, assignee of Daniel B. Dunmire, has appealed from 
the decision of the Commissioner of the General Land Office, dated 
July 1, 1918, which holds for cancellation his entry made under sec- 


tion 9306, R. S., May 81, 1911, embracing lot 4, Sec. 15, T. 383. N.,R. 


72 W., ae 33.72 acres, and lot 8, Sec. 7, T. 388 N,, R. 71 W.., | | 


7 coutme 10.68 acres, fankine a total of 44.40 acres. | 


It appears that the application had been previously et Jan- 


- . uary 16, 1911, for the reason that the land was withdrawn under the | 
~~ act of June 25, 1910 (36 Stat., 847). It appears that the applicant 
elected to accept restricted. patent and further action on the case was 


suspended, pending resurvey-of T. 83 N., R. 71 W. | 
_ From recitals made by the Commissioner; it appears that the land: 
has been classified as noncoal and was restored to entry by executive - 
_ order May 27,1913. Thé land is in the former Fort Fetterman mil- 
itary reservation, which was opened to homestead entry only. under 
the act of July 10, 1890 (26 Stat., 227). The Commissioner held the. - 
entry for. cancellation because an application under section 2306, 


| _..R. S., 1s not a homestead, citing the case of Thomas A. Cummings 7 


(39 io D., 98). | 
The act of July 10, 1890 (26 Stat., 227 ), si ading for the pee 
tion of lands in certain military reservations, including Fort Fetter- 
man, was made “ subject to disposal under the homestead laws only.” 
- The first proviso of the act gives special privilege to “actual occu- 


pants” on the land January 1, 1890, by giving them a preference _ 


right of entry to not exceeding 160 acres.. The act does not limit 
entries to acttial settlers only. If-it had such limitation, the lands 
would not be subject to entry under section 2306, R. 8. In the case of 
- Jacob Jenne (40 L. D., 408), it was held that section 1 of the act of 
June 22, 1910 (36 Stat., 588), providing for disposal of lands with- 
drawn. or classified for coal under the homestead laws “by actual — 
settlers only,” does not include soldiers’ additional entries, for the. _ 
reason that no’ cultivation or settlement is required under such entries. 
But in this case the land in question is subject to entry under the — 
homestead laws only, actual settlement not being specifically a | 

_ for as a condition precedent to entry. a 
85017°—von 43—14—-15 


- 
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In the case of Herbert W. Coffin, decided by one Depariment Ji an- 
uary 29, 1914 (48 L. D., 72), it was hel: 

The history of what is now section 2306 clearly establishes its right to be in- 
CoRpOra tee among the homestead laws as compiled in the Revised Statutes. 

It is stated In. appeal that the entryman, relying upon the validity | 
of his entry and upon previous rulings in such cases, has purchased: 
water right for the tract, cut sage brush therefrom,.and has plowed 
and cultivated the same to alfalfa—all at ‘an expense of $2,000. 

The Department i is of opinion that the entry was-properly allowed 
and that patent should issue, unless there be valid objections. to such 
_ action, not stated by the Commissioner. It is so ordered and the 

action appealed from is reversed. _ | > eee” = 


_ FEES FOR RECORD INFORMATION AND: TRANSCRIPTS oF | 
| | RECORDS. | 


Senet | 


DEPARTMENT. OF THE INTERIOR, 
Generar Lanp OFFIce, 
| W ee ont 24, nes 
REGISTERS AND = Ha eee, 
United States Land O fiices. 7 | 
Sirs: Section 2239, United States Revised Siatiles. provides that: 


The register for any consolidated land. district, in addition to.the fees now. . 
allowed by law, shall be entitled to charge and receive for maling transcripts — 
for individuals, or furnishing any other record information respecting public | 


i lands or land titles in his consolidated land district, such fees as are properly 


authorized by the tariff existing in the local courts of his district; and the- 
receiver shall receive his equal share of such fees, and it shall be his duty to 
aid the register in the preparation or the transcripts, or giving ae desired 
record information. | | 


Lhe act of March 22, 1904 (33 Stat. 144), provides: 


‘That registers and receivers of United States land offices, shail, in addition 
to’ the fees now allowed by law, be entitled to charge and receive for making © 
‘transcripts of the records in their offices for individuals, the sum of ten cents 
per hundred words for each transcript so furnished. 


‘The above act modified section 9239, United States Revised Stat- 
“utes, which section limited such authority to consolidated offices, and 
gives to every register and receiver the authority to furnish tran- 
scripts of their records, and provides that the fees for such service 
shall be ten cents per hundred words for each transcript.so fur- 

‘nished, instead of the fees authorized by the tariff existing in the 
local courts of the district in which the land office is situated (See 
Circular “M” gs ae 1904, 52 Li. Ds ae 
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A cee is a ‘Vikeeal copy of the. wees letters and ‘figures, 
: which make the record. The correctness of the transcript may, or 
may not, be certified to, but it is nevertheless a transcript. | | 
Rasisters: and receivers of consolidated land districts, only, are 
- entitled to charge for furnishing any other record information, such 
fees as are properly authorized by the tariff existing in the local 
courts of their district. Record information is held to be any official | 
statement of the facts appearing of record—a certificate—and for 
which they are entitled to charge the fee as above authorized. In 


i _ the absence of the State fee bill providing for such fee, you will be 


entitled to charge the fee allowed clerks of courts for furnishing 


certificates of their records, and im your receipt for the amounts so — 


collected, you will cite the section and page of the State aii or 
other authority for such. charge.. pe 

- While it may often be desirable for any register and receiver to , 
furnish record information, there is no authority for others than offi- 


cers of consolidated land districts to collect a fee therefor. The © 


fees allowed to public officers are matters of strict law, depending © 
upon the very provisions of the statute, and are not subj ect to dis- 
- cretionary.action on the part of the officials. = 
Very. seeenely, o 
‘Jo OHN Mepeiue 
Acting Assistant Commissioner. 
: yer April 24, 1914: 
-.. A, A. Jonas, 
7 First Assistant Secretary, 


‘date ENTRIES—EXTENSION OF TIME. 
| | InsTRUCTIONS. a 
- Deparrmenr oF THE INTERIOR, 
GENERAL Lanp OrricE, ~ 
Washington, Aprit 24, L914. 
| Rucrsters - AND Ru ae 


North Y akima, Walla Walla, and Waterville; Washington. 
Sirs: Annexed is a-copy of the act of Congress approved: October 


30, 1918 (Public—No. 35), entitled, “An act authorizing the Secre- 


tary of the Interior to grant further extensions of time within which 


- to comply with the law and make proof on desert-land entries in _ 


the counties of Grant and Franklin, State of Washington.” 

1. This act authorizes the Secretary of the Interior, in his dis- | 
cretion, to grant to any entryman under the desert-land laws in the 
- counties of Grant and Franklin, in the State of Washington, a fur-’ 
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ther extension of the time within which’ he is required to ‘comply 
with the law and make -final proof; provided that such entryman . 
shall, by his corroborated affidavit, filed in the land office of the 
district where such land is. located, show to the satisfaction of the 
Secretary that because of avoidable delay. in the construction and 
operation of irrigation works intended to convey water to the land 
embraced in his entry he is, without fault on his part, unable to 
make proof of the reclamation and cultivation of said lands, as re- 
quired by law, within the time limited therefor; but such extension 
may not be granted for a period of more than three years, and the 
act does not affect contests initiated for a valid existing reason. . 
2, All applications for the benefit of this act must be supported | 
by the affidavits of the applicants and at least two corroborating 
witnesses, made before an officer legally authorized to administer 
oaths in connection with the entry in question, and setting forth the 


facts on account of which the further extension of time is desired. © 


. 8. Such applications and affidavits must be filed in the local land : 
office of the district wherein the lands are situated, for transmission, 
with the recommendation of the register and receiver, to the Com- 
-misioner of the General Land Office. | 


4, You are directed to suspend any application that may be con- 


sidered defective in form or substance and allow the applicant an 
opportunity to remedy the defects or to file exceptions to the re- 
quirements made, advising him that, upon his failure to take any 
action within a specified time, mpprontiats recommendations will be 
made. Should exceptions be filed, they will be duly considered with 
the entire record. In transmitting applications for the benefit of 
this act you will report specifically whether or not there Is any 
contest pending against: the entry involved, and if a contest is pend- 
ing you will transmit the application to the Commissioner of the 
General Land Office by special letter, without action thereon, making 
due reference to this paragraph. 2 
| Very respectfully, _ ~C.M. Beccn. 

, Acting Commissioner. — 
_ Approved, April 24, 1914: 7 

ANDRIEUS A. Jonns, 
First Assistant Secretary. 


[PuBLIC—No. 35.] 


An. Act Authorizing the ‘Secretary of the Interior to grant further, extensions of time | 
. within which to comply with the law and make proof on desert: land entries in the 
counties of Grant and Franklin, State of Washington. 
Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Interior may, in 
his discretion, grant to any.entryman under the desert-land laws in the counties 
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of Grant and Franklin, in the State of Washington, a further extension of time — 
within which he is required to comply with ‘the law and make final proof: 

Provided, That such entryman shall, by his corroborated affidavit, filed in the 


- land office of the district where such land is located, show to the satisfaction of 


the Secretary that because of unavoidable delay in the construction and opera-. 
- tion of irrigation works intended to convey water to the land embraced in his 
entry he is, without fault. on his part, unable to make proof of the reclamation 
and cultivation of said lands, as required by law, within the time limited there- 


| | for; but such extension shall not be granted for a period of more than three’ 


years, and this act shall not affect cone initiated mae a valid existing | 
" reason.- : 
- Approve October 30, ease 


LOTION v. HOBBIE. 
| Decided Aprit 27, 1914. 


HoMEstnaD iainonDmae OF MorctGine Prior To ENTRY. 

By the filing of an application to make homestead entry of land properly 
subject. thereto the applicant acquires a right which upon his death prior 
to allowance of entry descends to his widow or heirs, who- may make 
- entry and perfect title by proper cultivation for the required period with- 

- out actual residence on the land. | | 7 7 
ConELICTING DEPARTMENTAL DECISION. MODIFIED. 
Garvey v. Tuiska, 41 BL. D., 510, momnee 


J ONES, First Assistant Secretary: 
- Gertrude Hobbie has. appealed .from qeiaon of May 4, 19138, by 


- the Commissioner of the General Land. eine holding for Sool 


-tion her homestead entry for the W. 4 SW. 4, Sec. 16; T. 26 Ne 
‘R. 10 W., made at the ‘Woodward, “Okdlahoma, land office June 5, 
~ 4905. | 

| ‘Final proof was mode Aone 16, 1912, sawing: that the Sis : 


woman had not resided upon the land. put that she had cultivated 8 a 


it each and every year since the entry. | 

August 20, 1912, Docia B. Lotton filed aitidavit of contest apeinelt 

_ the entry, alleging that the entrywoman had never established or. 

' maintained residence on the land, and the case was submitted for - 

decision upon the following stncament of facts: 

1. That the defendant was the wife and is now the widow. of Charlés Ww. 

Hobbie, who, at the time of his death, August 20, 1902, had an application 
pending and suspended for the W. 4 NW. 4 and W. 4 SW. + of Sec. 16, T. 26N,, 


R.. 10 W., I. M.,; said application having been. protested by Charles L. Heise,. 
and Hobbie’s. application was finally allowed for the W. 4 SW. i, Sec. 16, T. - 


% 26° ae R. 10 W., I. M., being the land involved in this contest. 


_ 2. It is now further agreed that the defendant, Gertrude Hobbie, was notified . 
- the Register se Receiver of the Alva, Oklahoma, jand office, of her right 
to file on the W. 4 SW. 4, Sec. 16-26-10, the land involved in this contest, and » 
that she eould do" so as the widow of said Charles W:. Hobbie, deceased, and, . 
eee that she would not bave to reside upon. the land; that on June 5S: 
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1905, in accordance and in. obedience to the notice given her by the land-office 
officials, she appeared at the land office in Alva, Oklahoma, and duly made her 
entry. of said land as the widow of Charles W. Hobbie, deceased. ° 
3. The records of the Alva, Oklahoma, land office, now a part of the Wood- 
ward, Oklahoma, land office, show that she filed as Gertrude Hobbie. 
4. It is further admitted and agreed upon behalf of the defendant, that she 
has never built upon or resided upon said land. since making said entry. 
5. It is further. agreed that the testimony offered by the said defendant in » 


her final proof upon said land shall be considered as a me of her centro 2 


-in the consideration of this case. 

6. It is further agreed that the affidavit of the said deena dated October 
24, 1912, shall be filed and received as a part of the agreement and testimony 
In this case and marked exhibit “A.” , 

In the decision appealed. a thé Commissioner held that inas- 
“much as the application of Charles W. Hobbie was not allowed dur- 
ing his lifetime, his widow gained no right thereunder, because the 
right of Hobbie under his application terminated with his death 
before allowance of entry; that the advice given by the local officers. 
to the applicant’s widow, to the effect. that she was not required te 
reside upon the land, was erroneous and did not protect her from 
contest for failure to reside thereon. . 

In the case of. Turner v. Wilcox Heirs (38 L. D. alk, the Depart 


- ment stated: 


~~ A legal application to enter is equivalent to an actual entry so far as auplt: 
-eant’s rights are concerned.. Pfeff v. Williams (4 L. D., 455). Upon this 
principle, it has been held that.the heirs of an applicant who dies before his | 
application has been perfected may perfect such application and complete the 
entry by fulfilling the requirements of the statute. Townsend’s Heirs v. Spell- 


man, supra; Prestina B. Howard (8 L. D., 286) ; Rosenberg v. Hale’s Heirs . - 


(9 L. D.;-161) ; Thompson v. Ogden (14 L. D., 65) ; Northern Pacifie R. RB. Co. 
», Coffman ef al. (24 lL. D., 280); Heirs of Philip Mulnix (838 L. D., 381). 
The decisive question is whether tt was ue application as initiated a right 


_ to the land. | 4 | | 

This is the rule which was well established and long obtained in 
the: Department and which was not departed from until departmental 
~ decision in the case of Garvey v. Tuiska (41 L. D., beeen wherein it 
was stated : | 


Congress has made no providion: for succession and descent with reference to 
a mere application to enter, and thig Department has no authority in disposing 
of the. public domain to give validity to claims of succession or descent of 
inchoate rights where Congress has failed to provide therefor. 


That expression was not in harmony with prior rulings of the 
_ Department as above shown, and it was not necessary to the con- 

clusion reached in that case, which involved an illegal application 
and not one wherein the land was properly subject to such applica- 
tion at the time it was filed. That decision is hereby modified to the 
extent of recalling and vacating the 2 Pee above quoted there- | 


from. 
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Tt appears that the ayplieusion under present consideration was - 


properly received, at least to the extent of the land involved in the — 


entry, and, in secon ue with rulings in force at that time, the 


- widow was entitled to complete the entry. And it. was not necessary 


for. her to perform actual residence in order to earn title. The 


- uniform ruling of the Department has been and is thatpersons who 


make entry as the widow or heirs of. homestead claimants are not 

required to both reside upon and cultivate the land entered by them, — 

but: that it is sufficient for the land to be cultivated for the ie of " 
time required under section 2291, Revised Statutes.. | | 
For the reasons above cited the decision appealed from is reversed. | 


JOHN W. ILEY. 
Decided April 27, 1914. | 
'THREE- YEAR Tinea kere RESIDENCE—CONSTRUCTIVE RESIDENCE. 

The requirement of the act of June 6, 1912, that the entryman maintain 
actual residence upon the land entered for at least seven months each year — 
for three years, precludes the land department from giving. the entryman- 
credit, as part of such seven. months’ period, for constructive residence 


during the period elapsing between the Bans of entry and me ial a eer 
of residence. , 


JONES, First Assistant Say: 

October 29, 1906, John W. ley made homestead Suir Roawall 
No. 9986—Fort Saininér: 03725—for the NW. 4, Sec. 22, T. 5 S., . 

‘R. 35 E.,. New Mexico P. M., now Fort Sumner, New Mexico, ree | 
district. Final’ five-year. ptoof- was submitted December 2, 1912, 
and. rejected by the local officers on the ground that entryman failed 
to reside upon the land for the period required by law. — 


April 8, 1918, the Commissioner of the General Land Office, « con-' ~ 


- sidering the case upon appeal, sustained the action of: the local 
officers and rejected the claimant’s proof, finding that the residence 


shown was not sufficient to satisfy the requirements of the five-year - 


law, and, moreover, giving consideration.to the act of June 6, 1912 | 


(37 Stat., 123), known as the three-year homestead act, held that the 


proof offered did not show sufficient residence for. allowance under” 

the latter act, from. which decision Hey has: appealed to the De- 
partment. 

It appears from ‘the eenona ‘that aan esiablicied residence 


_ upon the land April 7, 1907,.and resided thereon for five and one- — 
half months during ad year ; for seven months and one week during — 


the year 1908; for eleven and one-half months during the year 1909; 
five months andl three weeks during the year 1910; claimant was 
allowed leave a absence from November 25, 1910, to J aly. 25, 1911, 
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and thereafter duping the latter year resided on the land for three 


- weeks; and in the year 1912, remained about one month. 


_. It is clear that the proof offered does not warrant allowance under 
the act of June 6, 1912, supra, which provides for the issuance of 

_ patent upon prot by the entryman that he has a habitable house 

upon the claim and has “actually resided upon and. cultivated the 


same for a term: of three years succeeding the time of filing the 


affidavit.” A proviso authorizes such entryman to be absent from 
the land for a period not exceeding five months in-each year after 
establishing residence, such absence to be. considered as constructive ~ 
residence. It will be noted that this statute contemplates and. 
requires the maintenance by entryman of actual residence upon the 


~~ Jand entered: for at least seven months a year for three years. This 


statutory requirement precludes the Department from extending 1 in 
such cases the privilege of constructive residence during period laps-. 
ing between the date of entry and establishment of residence, the act . 
requiring seven months actual residence each year. _ : 

Considering the case.with reference to the act under which proof : 
was offered, the Department is convinced that the showing made is 
insufficient to warrant BCCORUNCE of the proot under the five-year 
law. , 3 

~The decision annealed from is acne hereby « affirmed. 


“UNITED STATES ueaiinid Co. 
‘Decided April a7, 1914, 


= MINING CLAIM—A MENDED Location INTERVENING WITHDRAWAL—SDRVEY. 
' Where between the dates of the original location of a mining claim and an 
amended location thereof the claim was included within an area withdrawn 
by competent authority from appropriation under the mining laws, no rights 
_ - attach by virtue of the amended location, to such portions of the vein or: 
lode claimed thereunder as were not included in the original location, SO — 
long as the withdrawal stands; and as no lawful purpose would: therefore — 
be subseryed by a survey of the amended location, the land’ poverty will — 
not direct such survey to be made. 


_ Jones, First Assistant Secretary: | . 
This is an appeal by the United States Phosphate eae — | 
- the Commissioner’s decision of December 16, 1913, declining to direct 
_ the surveyor-general of Idaho to order a survey of the amended 
Maury lode mining claim, situated in Sec. 6, 'T. 18 S., BR. 45 B. M., 
Blackfoot land district, Idaho. | 

This claim appears to have been originally located Noveniber 16, 
1907, on account of a deposit of rock phosphate. It is alleged that 


. on or about April 29, 1910, the locators caused an official survey No. 


9587 to be made haved. which survey was approved by the surveyor- 
. general February ’; 1911. December 9, 1908, the section in which the _ 
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claim was situated was embraced in a phosphate withdrawal: and by 
executive order of July 2, 1910, it was included in phosphate reserve _ 
No. 2, created under the act of June 25, 1910 (86 Stat., 847). | 
' The amended location was made August 12, 1918, and on October | 
94. 1918, a certified copy of the notice of the amended location was 
filed in the General Land Office accompanied by a letter from counsel 
for claimant wherein it 1s. said: | | , 
Subsequent to the execution and ‘approval of the survey in question, the , 
owners of said Maury lode discovered, upon further development of the claim, 
that the end lines thereof were not established so as to allow the claimant to. 
avail himself of all the right incident to the said location, and it was deemed 
proper to amend. the location’ so as to make the end lines properly show the 
rights under the original location. Accordingly, on Aug. 12, 1918, the amended | 


location was made by and on behalf. of the United States Phosphate Company, | 


such amendment establishing new end lines, wheny: within the oneet location 
of said Maury lode. . : 

As the regulations of your office ‘do not. allow the Surveyor General to make 
a survey based upon.an amended location made subsequent to the approval 
of a survey for the same claim, without instructions from your office, we hand ‘ 
_ you-herewith a certified Sener the amended location in question and ask that 
. order be given to the Surveyor General to amend me survey in question as per 
amended location certificate.. : 3 


In the decision appealed from it is sald: 
“While rights initiated prior to withdrawal are protected by the act or June 


25, 1910, no change in these acquired rights which would be a gain to the’ claim- 


ants, with a resultant loss or injury to the Government, can be made by a 


| change in boundaries, As the expressed purpose of your request is to permit — 
_ the claimant to change the end lines of his claim, so as to avail himself of all 


the right incident to the location, I must decline to grant the same. 

This land was not subject to location of phosphate mining claims on August 
12; 1918, nor to. amended location. in such manner as in any way to enlarge 
rights previously secured by locations of such claims. For this reason, and 
because the office feels impelled to refuse recognition, express or implied, of any - 
extension of claims prejudicial. to the public interest to be secured by | said with- 
drawal, I must decline to order an amended survey. 


The plat of survey ‘of the original location is not balers the De- . 
partment and the-request for the order for the survey of the amended 
location contains nothing from which the precise purpose of the 
amendment of the location can be determined. It. appears, however, 
from a diagram of said survey No. 2587 furnished the Commis- 
sioner by the surveyor-general, that the end lines of the original 
. location were laid in a north and south direction. The lines so laid. 
would give rise to extralateral rights if any, only in a northerly or 
southerly direction. In the certificate of the amended location the 
end lines ‘are described as lying due east and west. This in con- 
nection with the showing now made would seem to evidence an intent 
to appropriate a segment of the vein or lode underlying on its dip ~ 
an area outside of that bounded by an extension of une end lines of . 
the claim as originally . rocaten: 7 
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Assuming the claim as first located to have: been. valid at the re- 
spective dates of -the ‘departmental and executive orders of with- 


drawal, neither the area within the limits of the claim nor the de-— 
posits included in the extralateral rights incident thereto was affected 
by either of the orders. The withdrawals, however, both of which ~ 


antedated the amendment of the location, attached as of their respec- 
tive dates to all then unappropriated phosphate deposits lying outside 
of said claim and included extralateral rights. 


In the case of Bunker Hill & Sullivan Mining and Céacsnmaene : 


Company v. Empire State-Idaho Mining and po eenie ae Sad 
(134 Fed., 268) it is said at page 270: 


It has Jong been held: that a mining location may be: amended without the 
forfeiture of any rights acquired by the. original location, except such as are 


inconsistent with the amendment, but new rights cannot be added which are in- 


consistent with those acquired by other locations made between the dates of 
the original and the amended location. The amended Stemwinder notice fully 
states the reasons therefor, and specifically reserves all prior acquired rights. 


| While the new lines are placed almost within the old, they are so laid that in - 
their prolongation westward they leave out on one side and take in on the . 


other small portions of the ledge not included between the original lines. .The 
amended location is valid against any of defendant’s locations made after the 
date of the amended notice, May 28, 1887; but, as to those made between the 


dates of the original and the amended location, it is void as to any portion of 
the ledge claimed by the amended location which was not included.in the © 
original, in so far as it conflicts with any of defendant's locations involved in 


| _-this action. © | 
‘The same principle would seem to aol with seaal foie to a case 
like this, where, between the dates of the original and the amended. 
location the outlying portion of the vein or lode was, by competent 
authority, withdrawn’ from appropriation under. the mining laws. | 


It does not appear, therefore, that any lawful purpose will be sub- 
served by the desired survey of the amended location, and for that 
_ reason the Department is of the opinion that the application there- 


for should be rejected. The decision appealed: from, is accorcne’y : 


| | aifirmed. 


MAUDE L. DEERING. 
Decided April 27, eas 


REPAYMENT —RELINQUISHMENT. : 
“A. homestead entryman who upon ee that ie land embraced in the 


entry is coal in character relinquishes the entry upon advice of the local 


officers and is permitted to make a second entry for other land, is entitled — 


to repayment of the fees and commissions paid in connection with the 
ear entry. . 


J ONES, First Assistant. Secretary: 


This is an appeal from decision of the Coins oust of the er | 


Land Office of April 11, 1918, denying an ee by. Maude Le. 


> ae 
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Deering, formerly 3 Maude L. Bacon, for repaynient of the fee — . 
commissions paid by her.on homestead entry 4030 for the SE. 3 
Sec. 14, T. 25 N., R. 58° E., Glasgow, Montana. | 
The entry. was made May 27, 1907, and relinquished June 3, 1908. 


Application for repayment was denied by the Commissioner on the - 
ground that the entry was voluntarily relinquished and that, under 


such conditions, a return of the money is not ‘authorized under the 
act of June 16, 1880 (21 Stat., 287 ); which provides for repayment 
of fees, commissions and purchase money only where an entry is can- 
celed for conflict or has been err oneously allowed and cannot be con- 
| firmed. In support of her appeal the applicant states: | 
The reason I relinquished my former entry is that a ledge of coal was found — 
~ on same, and I was advised -by the local office that I would have trouble. in mak-. 
ing final proof, and it was best for me to relinquish under those circumstances, 
which I did, and filed on and made proof on another tract. | 

The records of the General Land Office show that applicant. was- 
allowed to make a second homestead entry at Miles City, Montana, 
and from papers filed in connection with that entry it appears that. 


on May 8, 1908, she communicated with the local land officers at. 


Glasgow, Montana, relative to the discovery of coal on the land em-- 
Geacad in her former entry. The receiver at Glasgow, on May | 12, 
— 1908, wrote her as follows: _ , | 


Replying to -your favor of the 8th inst. It is my opini on that under the cir- 


cumstances that you relate in reference to your homestead claim that if you _ 


will file a corroborated affidavit setting out the facts that you filed on your 
' present claim without knowledge of the same containing coal and accompany 
the same with a relinquishment for the same and an application to.enter an- 


other tract, setting forth the facts fully, we will transmit the same to the — 
‘general land office. for action and it is likely that you \ will be allowed to make 
. another entry. 


ae “The presumption is. that applicant’s Siete of June 3, 1908, | 
was filed pursuant to the. above correspondence. She subsequently: | 
applied for a second homestead entry at Miles City and in connection _ 
with her application filed several affidavits setting forth, among other 
things, that at the time she made her former entry there were no 
indications of coal on the land embraced therein; that she established 
residence and built a house believing that the land was farming land; | 
that about May 6, 1908, she discovered a coal-bearing ledge on the - 


land from which he eoneladed that the same. was more valuable for - 


its coal than farming purposes. 
The records of the General Land Office show that the re ene 
braced in-applicant’s former entry was withdrawn for coal. April, 20, | 

1910, and classified as coal land May 25, 1911. 


From the foregoing itis clear that the naa aiene by appli- © 


cant of her former entry can not be regarded as voluntary; in fact, 
os the relinquishment was filed at the suggestion of the local officers. 


936 DECISIONS RELATING TO THE PUBLIC LANDS. 


Any other course on. applicant's part would but have anette: con- 
_ troversy with the Government, which, as the facts show, would 

eventually have resulted in cancellation ot the entry. © | | 
- While, under the circumstances, the ppiy may not, strictly speak- 
ing, be one that was “erroneously allowed,” yet it is clear, owing to 
the subsequent discovery of coal, that it could. not have been con- 
firmed. 

In construing the. act of a une 16, 1880, ‘it 1s. held that, notwith- 
standing an entry may have been erroneously allowed, if despite 
such error the entry can be confirmed there is no reason for repay- 
ment and the act does not authorize it. The converse of this proposi-— 
tion is equally sound, namely, that if subsequent developments 
_ render the confirmation of an oniny impossible, the entryman- is en- 
titled to repayment. 

In addition to the repayment legislation sonened in the act of - 
June 16, 1880, it is provided in the act of March 26, 1908 (35. Stat., 


~, 48), that purchase moneys and commissions paid under any public 
~~ Jand law-shall be repaid in all cases where the application, entry or 


proof “has been or. shall hereafter be rejected, and neither such 
applicant nor his legal representatives: shall have been guilty of any | 
_ fraud-or attempted fraud in connection with such application.” 

_ Aside from any showing or even intimation that applicant was not 
in good faith with respect to her former entry, the fact that she was _ 


o subsequently allowed to make second homestead entry was an adjudi- 


cation that she was not guilty of any fraud, because the act under 
which the second entry was made (35 Stat. 6), specifically provides 
that it does not apply to any person whose former entry was can- 
-celed for fraud. 

In the case of Dorathy Ditmar, dscidea by the Department 
February 12, 1914 (48 L. D., 104), the entrywoman, rather than face - 


’ the expense aad uncertainty. io a contest, relinquished her homestead 


entry and applied for repayment. It was held: 


‘Assuming, as it must be assumed, until the ‘contrary is established, that - 
the entryman has acted in good faith, it is not believed that he forfeits his 
- claim to a return of purchase money by. relinquishing the entry. rather than . 
face an expensive controversy with the Government. 

For the purposes of administration of this repayment ae (act of March: 26, | 


a 1908), it is held that wherever an application, entry or proof fails or is de- 


feated for any cause short of the voluntary abandonment or relinqguishment of 
the applicant or entryman, it is rejected within the meaning of the statutes; 
and where the application or entry is relinquished, as under the circumstances 
‘disclosed by this record, such abn will not be regarded, necessarily, 
as voluntary. 3 7 


It is impossible to distinguish the principle involved i in that: case 
and in this. The facts in the present case, however, are more favor- 
fe able t to the applicant for ee as In. the Dorathy Ditmar case 
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it appears that: the relinquishment was in the face.of a charge that © 
she had not complied with the homestead law, whereas, in the 
present case, the applicant, upon discovering the coal character of the 
- land embraced in her entry, on her own volition called the attention | 
of the local officers to the fact. 
Under all the circumstances the applicant ee is. entitled to re-_ 
payment of the fee and commissions paid on her relinquished entry, 
and the decision of the eemaeetnee of the General Land Office is 
accordingly menarseds : 


i 


“HANS HANSEN HEDEMARK. 
: : Decided April 29, 1914, 


NATIONAL Fornst—SerrLeMENt—ACr OF JUNE 1 1906. 7 
A settler upon unsurveyed lands subsequently included in a national. ores 


‘ may elect to: stand upon his rights as a settler and await survey of the - 


township, when he may. make entry of 160 acres or less under the general 
“homestead Jaws, or he may, without waiting for the regular survey, apply — 

for listing of the lands under the act of June 11, 1906; and where he ap- 
' plies for listing under that act, and makes entry of such part of the lands 

embraced in: his settlement as is found to be of the character subject to 
listing and opened to entry under the act, he thereby waives all claim to 
. the remainder and can not, after survey of the. township, make entry under | 
_ the general homestead law for the enue area covered by his settlement 7 
claim. 


: i ONES, ‘First Assistant Secretary: 
Hans Hansen Hedemark-has appealed ‘from. the decison of the 
Commissioner’ of the General Land Office, rendered March 1, 1918, 
reversing the action of the local land officers and holding for can- 
cellation hig additional homestead entry, made July 8, 1912, for the | 
E. 4 SE. 4, Sec. 29, and the W. 4 SW. 4, Sec. 28, T. 12 N., R. 2 E., S. 
L. M., in the Salt Lake City, Utah, land district, upon ‘the woud 
that most of the land included in such. entry had not been listed, by 
the Forest. Service as of the character subject to homestead entry. 
The land involved is within the limits of the present Cache Na- 
tional Forest, being so included by en of the President 
dated May 28, 1906, and July 1, 1908. 
~ Hedemark alleges that he settled upon the gad. then unsurveyed, | 


in 1896, and has since resided upon, cultivated and improved the | 
same. — 
January 2, 1918, the Chief of Field Division transmitted. the report 


of a forest officer, dated November 1, 1912, from which it appears that 
the lands embraced in Hedemark’s settlement claim were, upon his _ 
- application, examined, and 17.74 acres, containing his improvements, = 
recommended for listing; that the area was restricted to said 17. 74 

acres for the reason that no more of the land was suitable for agri- 
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cultural purposes; that the adjacent lands consisted of steep rocky ~ 
mountain sides which are not cultivable; that claimant has on the 
lands listed a two-room log house, a log barn, 94x36 feet, and a smoke- 
house; that he has cultivated 10-acres of the tract, and that he has 
‘ rected upon and cultivated the land since November, 1896. 
The plat of survey of this land was. filed in the local office May 
18, 1912, and on July 8, 1912, emonae, Hedemark filed additional 
7 homestand application for the K. 4 SE. 4, Sec. 29, and W. 4 SW. 4, 
Sec. 28, T. 12 N., R. 2 E., 8. L. M. dave in his application that the 
- area of 17.74 acres, for which he had made entry following listing by 
_ the Department of Agriculture was a part of the land applied for 
under the additional homestead application. Entry was permitted by 
- the local land officers, although it does not appear that the lands had 

‘previously been listed. March 1,.1913, the Commissioner of the Gen- | 

eral. Land Office overruled their decision and held the additional 


entry for cancellation. December 11, 1912, the Forest Service had - 


asked that final action: be not taken until such service had been af- 
_ forded opportunity to be heard, and on June 3, 1918, the Solicitor 
for the Department of Agriculture filed a brief in epoositon to the 
allowance of the additional entry. From the adverse decision of the — 


Commissioner of the General Land Office, Hedemark has appealed | 


to the Department. , 
It is contended, in substance, in the appeal, that since ‘Hedemnark 
is shown to have established residence on the land in 1896, and has 


since complied with the provisions of the homestead ine he was 


entitled, following the filing of the township plat of.survey, May 
“18, 1912 , to make such additional entry of lands as would bring his 
| holdings up to the full 160 acres cee bona ae homestead set- 
_tlers on publiclands 
‘It is urged by the Solicitor for the Pepecnes of Agriculture, i in 
substance, that Hedemark, by making entry under the provisions of 
the act of June 11, 1906 (34 Stat., 233), of a.portion of the area 
embraced in his settlement claim, ‘abandoned his right under the 
general homestead law as to the remainder, and that the forest with- 
drawal immediately attached to such remainder. 7 | 
In the first paragraph of the.act of June 11, 1906, | supra (omitting 
portions not here material), it is provided: 
That the Secretary of Agriculture may in his aiseretion: and he is hereby © 
authorized, upon application or otherwise, to examine and ascertain-as to the 
location and extent of lands within permanent or temporary forest reserves, 


7 which are chiefly valuable for agriculture, and which, in his opinion, | 
- may be occupied for agricultural purposes without injury to the forest reserves, . 


-- and which are not needed for public purposes, and may list and describe the 
- game by metes and bounds, or otherwise, and file the lists and descriptions with 


the Secretary of the Interior, with the. request that the said lands be opened to — | 
entry in accordance with the provisions of.the homestead laws and this act. 
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~The second paragraph of the sceon, after setting forth. the | 


manner in which the Secretary of the Interior shall open the listed 7 
lands to settlement and entry, contains the following proviso: 


That any settler actually occupying and in good faith claiming such lands 


‘for agricultural purposes prior to January first, nineteen hundred and six, and. 


who shall not have abandoned the same, and the person, if qualified to. make | 
‘a homestead entry upon whose’ application the land ‘proposed to be entered was _ 
examined and listed, shall, each in the oe named,. have a preference right of © 
Settlement and entry. te 


In section 5 of the act it is provided: 


_ That nothing herein contained shall be held to ..«. in.any way impair. is 


.the legal rights of any bona jfide homestead settler who has or shall establish 7 . 


residence upon public lands prior to their inclusion within a forest reserve, — 

It-appears therefore that Hedemark, under the terms of this act, | 
had an election whether to stand upon. his rights.as a homestead 
settler, and when the plat of survey was filed make entry of 160 — 
acres or: less, under the provisions of the general homestead law, | 


which right was expressly confirmed to dona fide settlers by the lan- — . 


guage of section 5 of the act, or to —— appucen under the first. — 
section of the act. = | 

Hedemark adopted the latter course, anil thereby elected to take 
title to a portion. of the public-domain under the provisions of an. 
act which limited selection to lands determined by the Secretary of 
Agriculture to be “chiefly valuable for agriculture, and which, in © 
his opinion, may be occupied for agricultural purposes without 
injury to the forest reserves, and which are not needed for public 
purposes.” Where the land of this character equals or exceeds 160 © 
acres, the settler who requested the listing may receive a full quarter 
section, and it appears from the regulations of the Forest Service 
that “the examination for listing should be made with the view of 
listing 160 acres of land where possible (see Forest Service Pro- 


gram, July, 1909-June, 1910, pp.- 329, 330, heading “Bona oo /_ 


_Squatters”). It is further provided i in sich regulations, that “ 
cases where less. than 160 acres of land has been listed to a atts 


: _ who settled upon the land prior to the creation of the Forest, an 


additional area sufficient to complete the momestend entry a be _ 
allowed upon proper application.” - 

From the report of the Forest Service, above mentioned, it appears 
. fhe in the case at bar only an area of 17.74 acres was: found of the 


-. character subject to listing, upon the application of Hedemark, and 


that he made entry of this‘area. Having elected to take under the - 
act of June 11, 1906, supra, thereby obtaining title to the land in | 
advance of. the Government’ s- general survey, he 1s now precluded 


from obtaming title to the full 160 acres of the land settled upon by _ 


him except upon due ascertainment that such. land i is not needed for | 
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| Govan purposes, is inane valuable. for ceriouitons,: etc., ane : 
_ listed as such, and otherwise meets the requirements of said ach 

_ The view seems clearly unreasonable that the act of June 11, 1906, 
supra, contemplated the invocation of its provisions by an applica- 
. tion for listing, the resulting examination and survey of the said 
lands with a view to the exclusion of those needed for public pur-. 
poses or those not agricultural in character, and later, upon the filing . 
of the Government plat of survey, the sions in the settler’s ay 
of, it may be, the very tracts previously excluded. | 7 
| Th the brief filed by counsel on behalf of Hedemark, in connection 

with the appeal to the Department, it is alleged : 

It can be further. shown, if necessary, that taking this claim as a whole, 
each smallest legal subdivision is more valuable for agricultural purposes than 
for any other purpose whatsoever, and that the improvements of this claimant 
form a part of each of the 40 acre tracts here in question, 


The determination of what lands in National Forests are chiefly 
valuable for agriculture, and . . . may be occupied for agricul- 
tural purposes without injury to the Forest Service,” is a matter 
which Congress has left to the sound discretion of the Secretary 
of Agriculture. The Department of the Interior is without right 
or duty in the premises. Its authority is limited to opening such 

Jands to entry under the public: land laws upon request of the Sec- 
retary of Agriculture, following the latter’s decision as to the char- 
acter of the lands and his listing of the same. If Hedemark is of 
opinion that the present boundaries of his entry do not include all 
the land intended by the act of June 11, 1906, supra, he should 
address his objection to the Department of Agriculture. a 

- Under the provisions of the act. of April 28, 1904 (33 Stat., 527), 
additional entry may be made of listed fare within National 
Forests. a ) 

In the opinion of the Department; the sfaiional homestead entry : 
of Hedemark was properly held for cancellation, and the decision 


“ en from is therefore affirmed. 


ne 


| KIOWA. COMANCHE, APACHE, AND WICHITA LANDS—EXTENSION , 
OF TIME, .— : 


Insrrvorions. 


q 


“DeparrMent OF THE INTERIOR, | 
a GeneraL Lanp Orrice, 


: as ashington, ou 30, gee 
Rucister 4 AND Rucerver, 

7 Guthrie, Oklahoma. 

Saas By letter “K ” of March 12, 1914, you were furnished a copy 

of a -letter approved by ‘the Department on March 6, 1914 [48 


~ 


: DECISIONS ‘RELATING TO THE PUBLIC LANDS. a. 241 


OL. D.. 165], cieneae ihe regulations issued: Noveiibas 8, 1913 [49 | 


L. D. , 604], ‘with reference to the time within which preference-right 7 


| claimants to lands in the Kiowa, Comanche, Apache, and Wichita | 

_ reservations, Oklahoma, sold pursuant to the rules and regulations 
..adopted November 3, 1913, under the act. of June 30, 1913 (88 Stat., 

92), and such preferenice- nen claimants were allowed until May 1, 


- .1914, to make their payments, and upon their failure to do so, the suc- 
cessful bidders at the sale of the lands in question were allowed to - 


‘ take payment within thirty days. after notice. 
On account of a change made in the Board of hppa ie the work | 


Of. appraisement was not commenced until the month of April, and 


the report of the appraisement has not yet been received. In conse- | 
quence thereof, it will be impossible for the preference- right settlers 
to make their payments within the time provided ‘in said letter of 
' March 6, 1914, and une time is therefore hereby ae until J une 
15, 1914. 
7 In case such purchasers fail to rie their payments. Sethian the : 


: time indicated, the successful bidders-at the sale of the lands will be 


- allowed to make payment within ihre se aiter notice of such 
default, 
7 Very ee a -_ | Joun McPuavt, 
mt af Acting Assistant Commissioner 
| - asoiiead April 30, 1914: | . 
A, A. Jonzs, 
F inst Assistant Seorctary.. 


7 BERTHA EARLY ROBISON. : 
Decided Aart 30, 19th. 


| Drserr Ewrry—EXxTensron OF Time—Acr ¢ or Marcu 28, 1908. 

Where at the time of making desert land entry the entryman in Sota faith . 
expected to obtain water by means of ordinary surface wells, but subse- : 
quently ascertained that such wells would not furnish an adequate supply 
to irrigate the land, such. unforeseen failure of his proposed water supply 
is proper ground for extension of time. under the act of March. 28, 1908. . 


J onss, Férst Assistant Secretary: 3 : 

Bertha Early Robison appealed from the decision. of the Ccinanies 
sioner of the General Land. Office, of May 29, 1918, denying extension 
of time of three years within which to sabia final proof on her — 
-_desert-land entry for the W. 4, Sec. 1, T. 33 S., R. 19 K., W. M., Lake- 
| view, Oregon. 

April 16, 1909, Robison ale entry and, pba 18, 1913, applied 
for ‘extension of time of three years to submit final proof. April 2, . 
~ 1918, the Commissioner held her application for pelaeCns nee: her 
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| to show ownership ofa water right. May. 1, 1913, she made return tio 
the ruling showing that it is practicable to irrigate her land by 


artesian well and that such is her intent, but she has not, since making 
entry, been finaricially able to sink.an artesian well. + At the time of 


her entry, she announced an intent to irrigate her.land by wells and 
windmills, but she now shows that ordinary surface wells do not yield | 
.. - Sufficient water. The Commissioner held that claimant’s inability to 


put down artesian wells was not,due to any unforeseen or unavoid- 


able cause entitling her to the benefits of the act of March 28, 1908- 


(85 Stat., 52). 


: Claimant has made satisfactory annual proof, and the most relief 
that the Commissioner would give her was to refrain tor six months | 
from proceedings for ‘cancellation of her entry. | 

_ With her appeal, she shows that her entry is located in a basin not 


far-from the Chewaucan river and marsh and that she presumed 


water from ordinary well could be obtained in such locality, but, 
after making the entry, it was demonstrated that such water in suf- 


ficient quantity could not be obtained for irrigation of the land. Ex- 
periments have shown that the sinking of artesian wells reaches a’ 
supply of flowing water from which she may reasonably expect suc- 
cess in effecting irrigation. Between date of her entry and January © 


- 18, 1912, she has expended, in clearing her land, $985 and has sub- 


mitted first, second, and third annual proofs. Her good faith is evi- 
dent and, in view of the Department, the unforeseen insufficiency of 


| water in the surface or shallow well entitled her to the benefits of the 


-act of March 28, 1908, supra. The intended source of water failed, 


* 


_ which is no less a disappointment or unforeseen circumstance than. 
“is the failure to. complete proj ject irrigation works and the obtaining 
of water by her own or cooperative. efforts by the damming of a ~ 
‘stream and construction of.the irrigation system. 


‘The decision is. therefore reversed and the extension of time 


| | pronteds 


TRUEMAN v. BRADSHAW. 
| Decided ane! 30, 1914, 


HoMESTEAD fiqeny Puna oF DEVISEE. ; 
Section 2291,-Revised Statutes, ee eee that; as between the devisee . 
and the heirs of a homestead entryman, the devisee shall succeed to the. — 
entryman’s right to perfect the entry. : 
CoNTRARY DECISIONS OVERRULED, 
. Knight v. Heirs of Knight, 39 L. D,, 362, 491, “40 Le D. 461, and Syvert Larson, 


40 Le ‘D.,, 69, overruled. 


Jongs, Hirst Assistant Seoretary: 7 
Appeal has been filed by Duane F. esAshaw foi ssa of 


May 29, 1913, of the Commissioner of the General Land Office 


‘DECISIONS. RELATING TO THE PUBLIC LANDS.  - 248 


reversing the action of the local officers and holding ‘for rejection | 


the application filed by said Bradshaw August 24, 1912, to make — 


homestead entry for the N. $ and SW: 4, Sec. 8, T. 23 N., ‘R. 52 W., 

_ Alliance, Nebraska, land a cech. which was filed by. hin with the 
 relinquishment by Ezra T. Trueman of ‘said lands embraced in the 
_latter’s homestead entry therefor made September 15, 1905; said 
application being held for rejection for the stated reason that said 
‘Trueman had died prior to the filing of said relinquishment. | 
_. Said relinquishment was signed January 2, 1909, and was acknowl- 
edged April 16,1910. Said Trueman died Taine 26, 1910. | | 
Protests were filed August 20 and 28, 1912, by Anacow Ronfeldt 


; : and George W. Trueman, respectively, the latter claiming to be the 
sole heir of the entryman and alleging that a relinquishment had | 


been executed by said Ezra T. Trueman while not. in his right mind, 
and protesting that same was- procured and -would be or had. Beet 

filed for: the purpose of depriving said entryman’ S heirs of their 
Interest in said lands. — 


Hearing was duly had on aid: Bite: and upon. eet oay pre- a us 


sented the local officers recommended that said protests be dismissed, 
-Trueman’s entry canceled, and Bradshaw’s application allowed. The 
- Commissioner held upon appeal by said George W. Trueman, Ron- 


- feldt. defaulting, that the filing of said entryman’s relinquishment 


after his death was of no effect, and that Bradshaw’ g ee 
should be rejected. : 
It appears said Ezra T. Trueman ee tied: October 27, 1909, ay 
— will devising to one Fred A. Austin all his real and personal property 
‘and naming said Austin as his executor. Said will was duly pro-. 
bated January 25,1911. 7 
Said Ezra T. Trueman’ S death prior " the filing of a relin- 
- quishment deprived. . the same of any legal effect. Robertson v. 
Messent’s Heirs e¢ af (18 L. D., 301). “Said entry by Trueman _ 
remained therefore intact. notwithstanding the filing of said relin- 


quishment, and Bradshaw’ Ss _ application — was properly held for 7 | a 


rejection. 


- Bradshaw contends, ioaaee that he hag seaited a right ts said a 


lands by purchase thereof from said Austin, who it appears filed. 
September. 22, 1913, since the filing of this appeal, his relinquishment 
as devisee ander the will of said entryman of the above-described 
lands, and also on the same date Bradshaw appears to have filed a 


new application for said lands, and.on November 6, 1918, an ar gue ) 


- ment addressed to-the Commissioner of the General Land Office, in — 
support of his claim to said lands, both by virtue of his alleged © 


purchase from Austin and by virtue of the latter’s relinquishment 


' and his own. concurrent second application to male entry for pate 
lands. : . : = 
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It further appears from argument in support of this appeal that 
said George W. Trueman on November 22, 1912, submitted as heir ~ 
of said Ezra T. Trueman final’ proof on the! latter s entry. an 

Said Bradshaw acquired no rights by purchase from said Austin. 
If the latter had any status.or right as devisee or otherwise to per- 
fect the entry made by Ezra T. Trueman he was prohibited by. sec- 
tion 2291, Revised Statutes, from alienating said lands prior to per- 
 fecting shah entry. | 
Under the Department’s decision in the case of Knight v, Heirs . 
_of Knight (39 L. D., 362, 491; 40 L. D. , 461), followed in the case of | 
Syvert Larson (40. ca D.., 69), the Snbegmin: s heirs and not his 


 devisee would succeed ander said section 2291, Revised Statutes, to 


the right to perfect and complete his entry. "The Department has 
- given careful consideration, however, to the construction of said 
section made in said decision and is convineed that same is erroneous 
and unwarranted. ” | : 

Said section provides that a Romceaud: entry. may be perfected by 
the-submission of proof thereon by “the person making such entry ; 
or if he be dead, his widow; or in case of her death, his heirs, or 


_- devisee; or in case of a widow making such entry, her heirs or devisee. | 
In case of her death.” 


_ Subject to the grant, contained i in section 9999, Revised Statutes, 
to children-under 21 years of age, both of whose: parents are de- _ 
ceased, said section 2291 plainly confers the right to perfect a home- -_ 

stead entry in succession first upon the widow and, secondly, in’ 

case there be no widow, upon entryman’s heirs or devisee. The col-— 


location of the words “heirs” and “ devisee” coordinates and places — 


heirs and devisees in one class, entitling them in the alternative, 
dependent upon the existence or the absence of a will by the entry- 
man, and not subordinately one to the other.. Dorame v. Towers _ 
(1 ©. L. L., 488); John J. Jones (1 L. D., 64); Patton 2. George | 

~ (20 L. D. 588) : Turner v. Wilcox’s Hees (38 L. D., 521). Had 
— the law contemplated giving heirs precedence in order of succession 


over a devisee, more apt terms would doubtless have been employed a 
to that end, as by saying, following the form of expression used in © 


 gaid section, the devisee shall succeed if there be no widow and no 
_ heir. The language used, however, taken in its natural and ordinary 
sense can only mean that a devisee, like an assignee under a pro- 


vision in a statute or deed granting or conveying to one’s “ heirs and 


assigns,” succeeds to the entryman’ s right to perfect his entry, and 
not the latter’s heirs except in the absence of a devisee. * | 
In the early case of Jones, supra, it was stated that the heirs suc- 

~ ceed “unless the land in question has been devised”; and in numer- 
ous decisions it has been’ held that “the devisee of a homestead 
; claimant is entitled to all the pee that would descend to his 
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heirs.” Be C. Dodge (1.1L. D. AT) 3 Wateee: Jordan OL, D. 85); 
Tobias Beckner (6 L. D., 184). Also, in the repeated ciculae of 
suggestions to Honisatenders. approved = the Department (35 L. D., 


187, 194; 86 Ibid., 873, 380; 37 Ibid., 638, 645; 39 Thid., 932, 939), 


it was stated specifically nat an Sniaaan S rights aes in the ab- 
_ sence ofa widow and if children are not all minors, “to the person 
to whom such rights were devised by the entryman’s will, or if an 
entryman dies without leaving . » . awill, . . . to the per- 
sons who are his reirs.’ 

-.. The decision in the case of Knight », Heirs-of Knight, supra, was a 
distinct departure from the construction of the law by this Depart- 
ment in force for many years; and although expressions used by the 
State courts in the decisions cited in that case tend to support the — 
holding in such case, the cases In- which said decisions were rendered 
(Chapman ». Price, 32 Kan., 446, 4 Pac., 807, and Lewis ». Lichty, 3 


Wash., 48,28 Pac.,356) do not present facts requiring such holdings a 


and such decisions are not properly authority therefor. In both cases 
theré was a device by which it was sought to throw into the testator’s — 
estate the lands embraced in his unperfected homestead entry, there- _ 
by subjecting such lands to administration and to payment of the — 
testator’s debts, which was clearly not within the power of the tes-- 
_totor, as held in the case of J ones, supra, for one reason because said 
section 2291, Revised Statutes, is not a statute of descent or inherit- 


ance. of re estate (Bernier v. Bernier, 147 U. S., 242; McCune vw. - 


Essig, 199.U. S., 382, 890), and also because section 9996, Revised. 
Statutes, specifically provides. no lands “shall in. any ene become — 
— liable to the satisfaction of el Ns contracted PHOr to the 1 issuing _ 

of the patent therefor.” 


The decisions in the « cases of Knight % Hairs. of Knight, supra ~ 


Syvert Larson, supra, and all others so far as in conflict herewith, 
- are or overruled. — 
In accordance with the foregoing views, rar held the devisee | 
Austin succeeded, under said section 2291, on the entryman’ s death 
to the right to perfect the latter’s entry. While he appears to have 
attempted; by a sale of the entryman’s relinquishment, to dispose to 
Bradshaw of-his own interest as devisee.in said entry, neither he nor - 
the entryman had any transferable. interest therein, as above stated. - 
However, it appears that since this appeal he has filed in the local 
office his relinguishnhent of all his right, title and interest in and to 
the lands embraced in-said entry and said relinquishment has been ~ 
transmitted by the local officers for consideration and instruction. 
The decision appealed from is, therefore, hereby affirmed, and the . 
case is remanded for consideration and appropriate action in the 
‘premises, and as to Austin’s relinquishment ; in parent in accord-— 
ance with the foregoing: views. : ke 
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Decided April 30, 101 


PROCEEDING BY Goverwent—Coat Lanp—Unenseiorm Pavan: 
In case no contest, protest, or proceeding by the government was commenced 
against an entry within two years from the date of the issuance of final 
.. receipt, the land department - is’ thereafter without jurisdiction to inquire 
* into the known coal character of the land at the date of final receipt, ete 
. must issue unrestricted patent upon the entry. 
CONFLICTING ‘DEPARTMENTAL DECISION OVERRULED, 
_ Herman v. Chase et al., 87 L. Di, 590, overruled, 


JONES, First Assistant Secretary : a: : 
This is an appeal by George Judicak from the Commissioner? s ie 
cision of November 23, 1912, finding and holding the NE. 4 , Sec. 21, 
TT. 97 S., BR. 67 W., 6th P. M., Pueblo, Colorado: land aeiel, em- 
braced in his homestead entry 08338, to be coal in character and re= 
quiring him, under penalty on default of suffering the cancellation — 
- .of the entry, to elect to receive a limited patent therefor under the 
provisions of the act of March. 3, 1909 (35 Stat., 844). | 
. ‘This entry was made September 27, 1905; and following is sub- 


mission of final proof thereon, February. 8, 1907, receiver’s s receipt a 


~ upon final entry issued February 21, 1907. | 
No contest or protest was eamrienced until April 2, 1910. On that | 
date the Commissioner of the General Land Office airsciad proceed- 
ings against the entry both as to-compliance by the entryman with | 
the requirements of the homestead law and the coal character of-the 
_ land. The bar of the statute of March 38, 1891, had then fallen and - 
the Commissioner was without iaaic ton to orden such action, so_ 
that the questions involved. and subsequent proceedings ‘thereunder 
need not be further discussed. . 
In its decision of December 18, 1918; in the case of Jacob A. Harris | 
(42 L. D., 611), the. Department held that, urider the proviso to sec- 
" tion 7 of the act of March 3, 1891 (26 Stat.,.1095), an entry was pro- . 
tected against any proceeding’ in this Denarinent. ‘by the Govern-_ 
- ment, as well as against private contests and protests, unless such 
| proceeding was pending at the expiration of two years. from the date 
of the issuance of the receiver’s receipt upon final entry, and amounted 


to an action, order, or judgment had or made by the Commissioner of 


_ the General Land Office cancelling the entry, holding it for cancella- | 
tion, or requiring something more to be done by the entryman to duly 
complete and perfect the same, ae without which the entry. would 
necessarily be canceled. 
- As in the case at bar no action was “taken, by die land: departnent: | 
which required. anything to be done by the entryman until more than 
two years after the issuance of final receipt on this entry, and as the 
- Bs hae! Period fh had — prior to the act of. March 3, 1909, ee 
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| and: no contest or reise was chen pending: it) aust be held that there- 3 
after the Department was without jurisdiction to entertain any pro- 
| ceeding: adverse to this entry and that an unrestricted patent. must , 
be issued to claimant. 

The conclusion reached. above i is in 1 conflict with is deco im ies | 
case of Herman v. Chase ez al. (37. L. D. pes and that decision i ise 
hereby overruled. * — | 
The decision appealed from 3 is, accordingly, reversed and ne c entry 
will be passed to unrestricted patent. ° 


_ BRANDT v. BERGLIN. 
| ‘Decided May b, 1914. 


ConTEST-—ABANDONMENT—RusipENGE—ACT™ OF pores 19,. 1911. 7 
The act of August 19, 1911, relieving certain homestead entrymen from resi- 
dence and cultivation from the date of that act until April 15, 1912, operated 


to relieve entrymen from the necessity of establishing residence datine that. .. 


‘period; and an entry within the act is not subject to contest for failure to 
_ establish residence until the expiration of six months from the time of mak- © 
‘ing the entry exclusive of the period specified in saidi act. 


| Jon onzEs, Hirst Assistant Secretary: 


Appeal has been filed by Arnold Brandt from eeiticn of the 
| Commissioner of the General Land Office of July-1, 1918, affirming 
“the. action of the local officers and dismissing said Brandt’s contest 


— against: the homestead entry made by Andrew Berglin March 23, 


1911, for lot 3, Sec 4; T. 12 N., R..20 E., and W.4SE.4 and NE. 
SE. 4, Sec. 22, T. 13 N, R. 20 E, Timber ra South Dae land — 
district, ns 
- ‘Brandt’s contest ieduee filed April 17, 1912, alleged that Baral 
had failed to make settlement upon, improve aiid cultivate, and had 


abandoned said lands. Hearing was duly had, at which both parties - 
appeared and testimony was presented by the contestant and hearing .— 


continued for testimony by the contestee, and without passing upon 
the contestee’s motion to dismiss the.contest, the local officers recom- 
Inended dismissal: of said contest onthe merits. The Commissioner 

held in the decision: appealed from that the questions in dispute are 
- not of much moment and dismissed the contest for the stated reason — 
that same was premature in view of the act of August 19, 1911 (377 


Stat., 28), six months not’ having elapsed from the date. of making. | 


~~ gaid entry to the date of initiation of said contest, excluding the 
period from the date of said act to April 15, 1912, cae which the 


_entryman was, by the express terms.of said act, relieved from the 


necessity of residence and cultivation on said entry. | , 
| Without considering other: questions, the Department concurs in 
7 the conclusion stated in the decision ae from, While said 
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act of eee 19, 1911, does not, as do ths similar gets of J anuary 28, 
1910 (36 Stat., 189), and February 18, 1911 (36 Stat., 903), specif- 
ically extend the time for the establishment of residence upon the 
~ entries within the operation of said act, it merely “relieved from the 
—necessity.of residence and cultivation” during the period stated in 
the act, as above recited. Said provision of that act operated to 
relieve an entryman from the establishment of residence within. said 
period. It would be useless to require a formal establishment of 
residence at a time when residence or ocho compen with the law 


was not necessary. 


Under the law and the regulations of hie Department existing at. 


the time of making this entry and of the initiation of. this. contest, - 
the entryman was not in default on his entry until-after six months 
from the- time of making entry, and the period for which leave of 
absence may be granted by an act. of Congress is eliminated from 
consideration in estimating the absence of six months constituting — 
statutory abandonment of an entry. Dahl v. Bailey (41 L. D., 289). 
Eliminating the period from August 19,1911, to ‘April 15, 1912, of | 
authorized absence under said act of the tonnes date, thie contest 
was initiated after five months and fourteen days, only, of charge- 
able absence in this case, and was therefore premature. | 
The decision sopenied from is accordingy affirmed. 


CATARACT GOLD MINING C0. ET AL. 
| Instructions, May 26, 1914... 


TREAMS, 
| The banks - nee eds of feuha babe quae nidseedl streams, ypon lands be- 
longing to the United States, containing valuable mineral deposits, may 
be includeé in locations and entries under the mining laws. 
‘MINERAL Derosits IN NATIONAL Forests on PowERr-SITE WITHDRAWALS. 

The general mining laws are oper ative with respect. to deposits of gold within 
the limits. of national forests or power-site withdrawals the same as with | 
respect to like deposits elsewhere on the public domain. . 

| MINERAL LANDS—WITHDBAWALS UNDER AcT oF JUNE 25, 1910. 
| ‘Lands containing mineral of such quantity and value as to warrant a. pru- 
dent man in the expenditure of his time and money with a reasonable 
expectation of developing a paying mine, are disposable _ only under the 
mining laws, notwithstanding they may possess a-possible or probable 
greater value for other purposes ; but ‘by the act of August 24,1912, lands © 
withdrawn under the act of June 25, 1910, are open to location and acquisi- oy 

. tion under the mining laws only so far as the same apply to metalliferous 


. minerals. 





_ Jonus, First Assistant Seorctary: | : : 
Under date of June 11, 1918, you [Commissioner of Caner Land 


Office], sow aroee for instructions the records pertaining to min- 
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— eral aiviiesacs 0469 for ihe Willow ana Muggins Bar placer Ace -, 
0470 for the Feather River Indian Bar and Kansas placer mining — 
claims; mineral entry 0891 for the Marietta and Waverly placer 


claims; aud mineral entry 0494 for the Canton and. Columbus placer ; 


mining claims, all located in the Sacramento land district, Cali-— 
fornia. You directed attention to the fact that the claims covered 
. portions of the banks and bed of the north fork of Feather River, - 


including lands reported by the Geological Survey to be valuable — 


_for the development of electrical power, and asked to be advised (1). 
whether the bed of the stream, if valuable for its deposits of gold, 
is subject. to location and entry under the placer mining laws, mak- 
_ing reference in this connection to department. decision: in the case 
of Northern. Pacific Railway Company (40 L. D., , 441); and (2) 
whether, in the consideration of: said applications and entries in 


_ connection with the: alleged value of the lands for power purposes, — 


you should take into consideration alleged relative commercial value 
of the lands.involved for mining and for power purposes. In con- | 


.  ¢lusion, you state that a review of the records by the Department is 


‘not desired but simply a response to the i inquiries hereinbefore out- 
lined in the form of instructions under which you may proceed with 
the adjudication of the cases. On page three of your letter you state 


_. that the Bidwell Bar folio of the Geological Survey shows that part _ 
of Feather River situate in the area involved will average, possibly, 


three chains in width, ‘and it is, presumably, because you believe the 
stream to be of the chine tae which would, under thé surveying rules. 
of the Department, be meandered, that you submit said question one. 

Under the rules governing the survey of public lands the beds of | 
streams more than three chains in width, or so deep, swift and. 
dangerous as to be impassable, are meandered for the ~purpose of 
defining the’ sinuosities of the banks and to ascertain the quantity of 


z. public lands in the adjacent surveyed areas subject to sale. Aside 


_ from.the statement of this rule and its application to glacial . areas 


or streams there is nothing in the departmental decision in the case 
of Northern Pacific Railway Company: Supra, applicable to the case 
now presented. by you. | 

The mining claims involved are located i In what will ahh es = 
- described, when’ surveyed, as townships 25 N., ‘R’s. 6 and 7 E., T. 23 
ON, R.5 E., and in T. 24 .N., R. 6 E. vaunveyed 4 in part. The official 
mien suievey: of the Muggins Bar claim, which crosses the river 
twice, describes it as about. 150 feet wide, and the same is true of the 
Tndian-Bar survey. The survey of the Waverly placer describes the _ 
river as 125 feet in width at one point to 132 feet in width at another. — 
_ The survey of the Marietta gives the width of the river as 113 feet —. 
at one point and 289 feet at another. The survey of the Columbus | 
, gives the width of the stream at 185 feet and of ae Canton 135 feeb 


~ 


950 © | DECISIONS RELATING TO THE PUBLIC. LANDS. 


— at one point ant 955 at. another, The official survey ‘of soqaenie 24 
north, range 6 east, approved April 25, 1885, did not meander those 
areas of - public land lying along the ‘banks of the north fork of 


Feather River. The width of the stream, as returned by that survey, _ 


is as follows: between sections 15 and 22, 2 chains wide; between 
~ sections 10 and 15, 34 chains wide; between sections 2 and 10, 2.85 — 
chains wide; between sections 20 ane 2J 2.15 chains wide; between ; 
~ sections 29 and 30, 2.38 chains. 

From the foregoing it will, be perceived fiat the official government - 
survey and the mineral surveys executed by deputy mineral surveyors — 
and appre oved by the United States surveyor-general, did not return 
the river as of such width or character as to render it meanderable . 
_ under the rules governing the survey of public lands, and it was not 

go regarded or treated in the official survey of said township 24 north, — 
- range 6 east. The evidence indicates that. during ordinary seasons it 
is a narrow and shallow stream, easily crossed and containing many 
- bars,.or deposits, of sand and gravel. With respect. to such un: 
navigable and unmeandered streams the Department. held, in the case 


' . of William Rablin (2.L. D., 764): 


It is well settled that if the beds of unnavigable- streams contain mineral 
deposits they may be appropriated for mining PUPpoOses. 


And Mr. Lindley, 3 im his work on mines, section 428, states: 


As to the beds of nonnavigable streams there is no reason why the gravel 


_ deposits lying on them may not be. appropriated as the banks may (for it is 


there that placers are usually found), if the title to the bed resides in the gen- 
eral government and is clear of prior appropriations. 


In. view of the one your first ae is arena m 1 the 


. affirmative. 
The lands involved are aanis within the Limits of the. Plumas. 


- National Forest and a ‘part of them are also included within the 
~ Limits of power-site withdrawal No. 239, made September 5, 1912, -_ 


under the act of June 25, 1910 (36 Stat., 847). In report, dated 
January 8, 1912, the Diréetor of the Geological Survey states that - 
the principal vale of these lands for power purposes appears at the 
present time to rest upon their relation to Yellow Creek, which - 
flows into the north fork of Feather River. Under an application 
made to the Forest Service for permission to use certain areas along 7 

- said creek, under the act of F February 15, 1901 (31 Stat., 790}, it is 


es proposed to construct a reservoir to ‘mpound the water of Yellow — 
~ Creek and its tributaries and deliver the water therefrom into the 


Cataract ditch, to be carried to a pomt whence the fall to the 
north fork of Feather River will be approximately 1,825 feet. The — 


7 : Director, assuming that this system will impound and’ furnish an 
average flow of 175 second feet, states that. it would yield about 


~ 21,900 horsepower, which, figured at $100 per annum for continuous 
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hongepowar, would pecdecy a gross revenue of $9, 190 000 for de- | 
livered power. Some of the lands involved in the place mining 


application hereinbefore described would, it is suggested, be utilized - 
for the location of a power house and pressure pipe leading from the — 


- Cataract ditch,. and, presumably, from the conclusions contained. in 


the Director’s report, he regards the land as more valuable as an 


adjunct to or a portion of the proposed power development system. : 


than for mining. Entertaining this view, he suggests that: the bur- 
den of proof rests upon the meal applicants to show that the lands 
have a\greater value for minerals than for other purposes. | 

The placer locations, applications and entries were made under. 


the provisions of sections 2318 to 2335, United. States Revised Stat-— 
utes, commonly known as the eaneral mining laws. Section. 2318 
expressly reserves from sale, except as otherwise directed by law, 
public lands “ valuable for minerals. ” Section 2319, R. S., declares — 


that “all valuable mineral deposits in lands ipnene to fhe United 
States” are to be free and open to exploration and purchase. Sec- 
tion.2325 provides that “patent for any land claimed or located for 


valuable deposits may be obtained in the following manner.’ Pie: 


act of June 4, 1897 (30 Stat., 34), provides that—. 


“any mineral lands in any forest reservation which have been or which may 


be shown to be.such, and subject to entry under the existing mining laws of the 


_ QYnited States. and the rules and regulations oe theiféto, shall continue to 


be subject to: such location and entry. 


The act of June 25, "4910 (36 Stat., 847), under which the power- 


_ site withdrawal hereinbefore mentioned was made, provides: 


That all lands withdrawn under the provisions of this act shall at all times 


| be open to exploration, discovery, occupation and purchase under the mining 


laws of the United States so far as the same apply to minerals other. than coal, 
oil, gas, and phosphates. 


The latter act-was amended August 24, 1912 ce Stat. ae SO as 


~ to-provide— 


That all lands ithdbaern under the provisions of this act. shall at all times. _ 


be open to exploration, discovery, occupation, and purchase under the mining . 


laws of the United States so far as the same apply to the metalliferous minerals. 


‘The mineral deposit alleged to exist in each and all of the placer 


- claims here involved is gold, consequently the general mining laws 


are operative with. respect thereto exactly as if they were not located 
within the limits of a national forest or a. ‘power site withdrawal. . 
Your second question calls for an expression of opinion as to whether 


“Jands located and sought to be purchased under the mining laws must: 
be shown to be chiefly valuable the err menos rather than 
_ for other purposes. 


As appears from the quotations Aeestapathee made feet the enaral 


| mining laws, the word. : chiefly ” is not. we ‘therein, nor are terms: 
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of comparison used. “ Lands valuable for minerals” are reserved. 
“Valuable mineral deposits” are declared to be subject to location 
and purchase. In this connection attention should be directed to the 
fact that from a very early date in the history of the United States 
it has been the policy to promote and encourage the discovery: and 
development of minerals. The act of May 18, 1796 (1 Stat., 464), 
required land-surveyors to note the true situation of all mines, and 
the acts of July-4, 1866, and May 10, 1872, carried into the Revised 
Statutes already, Sted: were‘enacted for the express purpose of re- - 


serving lands containing valuable minerals from agricultural dispo- _- 


sition and by their very liberal terms encouraging cc ‘development, 


under the mining laws, of valuable mineral deposits.. There are a 


number of decisions of this Department which dispose of contro- | 
_-versies between mineral and agricultural claimants upon the stated. 
| ground that the lands are more valuable for agriculture than for 
mining or vice versa, but a careful consideration of those opinions 
seems to support the view that the expression used was based upon 
_ the fact that the land involved possessed a positive or greater value 
- for the purpose for which the award. was made and no practical or | 
commercial value for the purpose for which patent was denied.: | 
Some of these rulings were cited by the Supreme Court in the case 
of Davis’s’ Administrator v. Weibbold (189 U. S., ae but: in an- — 
other portion of the same decision the court said: : 


The exceptions of mineral lands from pr eemption and sci ienent and from 





. grants to States for universities and schools, for the construction of public — 


_ puildings and in aid of railroads and other. works of internal improvements, are — 
not held to exclude all lands in which minerals may be found, but only those _ 
- where the mineral is in sufficient quantity to add to their richness and to ae / 
expenditure for its extraction. ae, ee . 


and. on page 524, that— 


The. exception of mineral lands Froi tan in the acts of Congress should be 
considered to apply only to such lands as were at the time of the grant known - 


to be so valuable for their minerals: as to justify a aaa for their cEURE . - 
_ tion. 


In the oo of Castle v. Womble (19 L. D. , 458), a contest boeween | 
an agricultural and a mineral claimant, the Department held: 


It is my. opinion that where miner als have been found. and the’ evidence is. | 
of such a character | that a person of ordinary. prudence would be justified in 
the further expenditure of his labor and means, with a reasonable prospect of 
success in developing a valuable mine, the requirements of the statute have 
been met. To hold otherwise would. tend to make of little avail, if not entirely 
nugatory, that provision of the law whereby “ all | valuable mineral deposits in - 
- lands belonging to the United States . ... are. . declared to be free and : 
open to exploration and purchase.” For if, as soon as minerals are shown to 
exist, and at any time during exploration before. the returns become remunera- 
tive, the lands are to bé subject to-other disposition, few would be found willing 

to risk. time and capital in the. attempt to bring to light and make available the 
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‘mineral wealth which lies concealed in the bowels of the earth, as Congress o 
obviously must have intended the explorers should have proper opportunity ee 
© to do. = | 


The foregoing departmental decision - “was s quoted ee the Supreme 


| Court of the United States in the case of Chrisman v. Miller (197 
U.S., 318), wherein the court drew a distinction between a contro- 


versy powean two mineral claimants and between a mineral claimant , 
and an agricultural one, stating that in the latter class of controver- - 


; _sies “the. evidence of its mineral character should be reasonably 


clear.” | 
In the case of Deffeback v. Hive (115 U. S., 392, 408), the court 


held that— 


title to known valuable mineral lands can not be ra ee under the pune 


laws. 


In the case of I Tron Silver Mining Company (128 U. 8. 67 3, €84), 


in commenting upon the allegation that the parties were eda in 


the purchase of the land by the desire to obtain valuable timber : 
thereon, the court said that such fact— 2 . 


would not. affect the mineral applicant’s claim to a patent..... A acti § 


miner acting wisely in taking up a claim, whether.for a placer mine or for a 


-lode.or vein;-would not overlook such circumstances, and’ they may in ne 


control his action in making the location. If the mine contains gold or other 


valuable deposits in loose earth, sand or gravel. which can ‘be secured with profit, 


that fact will satisfy the demand of the government as to the: character of the 


land as placer ‘ground, whatever the incidental odyautaees it may offer to the 
applicant for a patent. 


‘In the case of Beoeeys et at. %. O'Hare (34 L. D,, 596), a eons 
between a mineral applicant and certain town lor claimants, this 


| Dep artment said: 


To-sustain the application for’ mineral patent, as against ‘persons alleging 
the land to be non-mineral,-it must appear that mineral exists.in the land in 


= quantity and of value sufficient to subject it to disposal under the mining laws. _ 


In other words, the land applied for must be shown to contain valuable deposits 
of mineral, which means more than a mere discovery that ner be sufficient 


_ to support a location in the first instance. 


In one of the papers: submitted with your r letter, reterencd 1s cai 


to. departmental decision of September 4, 1912, in the case of the 
Stanislaus Electric’ Power Company (41 L. D., 655). There is. 

~ nothing in that decision inconsistent with that hereinbefore quoted. 
The application in.that' case was presented under the act of August 


4, 1892 (27 Stat., 848), which differs in two respects from the general 


“baining laws: (1) the act of 1892, supra, requires the iene to be 


“chiefly” valuable for building stone; (2) that under the act of 


| 1892 lands, though chiefly valuable for building stone, are not with-. 


held or.excluded from reservations or-donations for school ‘purposes 


or to States. Moreover, in that case the Department found with | 
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Le A ibitanes tothe alleged deposit of building stone es which patent a 
Was sought under the act of 1892— — | - | 


it has no commercial value. - Re could not be oe marketed ata - 
. profit, 7 


As already set. out, ae intent of the ee mining laws was to 
encourage and promote the development of the mining resources of 


the United States, and with this fact in mind, a careful review of the _ 
-laws and of the various decisions of this Department and. of the - 
courts appears to support the conclusion that if a mineral claimant 

is able to show that the land contains mineral of such quantity and 
value as to warrant a prudent man in the expenditure of his time — 


. and money thereupon, 1 in the reasonable expectation of success in de- 


veloping. a paying mine, such lands are disposable only under the. 
mineral laws, notwithstanding the fact that. they may possess a pos-— 


sible or probable greater value for. agriculture or other purposes. 
In other words, the mineral deposit must-be a “valuable” one; such 
a mineral deposit as can probably be worked profitably; for, other- 


wise, there would be no inducement or incentive for the mineral. 


claimant to remove the minerals from the ground and place the same 
in the market, the evident intent and purpose of the mining laws. 
In the case at bar you are, therefore, advised that if the evidence 


now. before you, or such additional evidence as you may find desirable ~ 


to secure, convinces you that the placer mining’ claims in question 


contain deposits of gold of such quantity, quality, and value as would. 


warrant a prudent man in the expenditure” of labor and means with 
‘a reasonable prospect of success in. developing valuable nines, you 


are warranted in disposing of the lands. under the | mining laws, not-_ 
withstanding their possible or probable value for or: in connection . 


with. the eeveleE many of electrical ‘power. - 


2S 


"DISPOSITION. OF APPLICATIONS, FILINGS, AND SELECTIONS. 


cee 


- DuparrMent OF THE Fweaitron, 
General Lanp Orrick | 
| 7 cane ee M ay 22, I 914, 
Recrsters | AND Haeeakes 
United States Land Offices. 


~ Sirs: Hereafter when lands unsur veyed or See ah or reserved 7 


are to become subject to disposition under the laws applicable thereto 


by the filing of a-township plat of survey or by restoration to entry i 
from such withdrawals or reservations all applications, filings, or 
selections therefor may be executed in the manner required by law | 


and, with the required fee and commissions, be presented. to the 
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| “proper local land office in person, by mail, or otherwise within the — 
period of 20 days prior to.the date of filing the township plat or of. 


restoration to entry, unless the law or the regulations governing the — | 


disposition of a particular application or the land affected otherwise — 


_ provide. . No priority will be secured nor right forfeited by the pre- - 
. sentation of such application, filing, or selection in the manner and ~ 


- within the time prescribed. prior to the filing of the township plat _ 
or the restoration of the land to entry, and all such applications, 

filings, and selections shall, with those presented by persons present 

at the local. office at the hour the lands become subject to entry be 
-- held-and treated as simultaneously filed. 

’ Applications presented after the lands neon subject to entry 
will be received and noted in the order of their filing, 

Any application, filing, or selection not based on a prior nite: 
ment right will be subject to valid settlement claums asserted 1 in the 
manner required by law. | 


The register and receiver will carefilly compare il applications an 
_. simultaneously filed as aforesaid and will dispose of them’as follows: 


1. Where there is no conflict. the application shall be allowed, 
irrespective of whether settlement is alleged. . 

2. In case of conflicting applications and only. one of the spk . 
cants alleges prior settlement, his application shall be allowed and’ 
the others rejected. . 7 
8. If.two or more ‘condisting applitetont are received, cach con~ 
taining allegations of prior settlement, a hearing shall be ordered to 
determine the priority of right, and ab shall ‘be restricted to those 
alleging such right. | 

4, Where there are applications ee in cls or in cat in 
which no one of the several applicants claims prior settlement the 
register and receiver will write on cards the names of the several ap- 
_ plicants, and each of these cards shall be placed in an envelope upon _ 
- which there is no distinctive or identifying mark, and at 2 o'clock 
‘p. m. on the date of opening to entry, if practicable (if. not, at the 
same hour one week later), after all the envelopes containing the 
names of the several. applicants shall have been throughly mixed in 


_the presence of such persons as may desire to be present, they shall be 


drawn and numbered in order.. The cards as. numbered ‘and drawn 
will be securely fastened to the applications of the respective per- 
sons, and the applications shall be allowed ‘in such order. Where any 
_ applicant fails to obtain all the land. applied for by him he will be 
permitted to elect. whether he will retain the land secured and amend 
his. application’ to embrace other lands not. affected. by pending ap- 
_ pheations and otherwise subject thereto’ when such amended applica- 
tion. 18 presented, or withdraw his original application without — 


prejudice, and in the event of such withdrawal the fee and commis-. _ 


_ gions will be returned by the receiver. Applications conflicting in | 
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zahale win those previously allowed will be rejected i in the wal 
manner. . | | 


Very respectfully. | 
cre Trae 


Commissioner. 
ee : 
_ ANDRIEUS A. JONES, 

| First Assistant t Seorctary.. 


—_—~ 


“COMMUTATION PROOF—REVISED REGULATIONS. 
‘Crrcutar. 


Dasteacne OF THE Tien; 7 
3 GeneRaL Lanp Orrice, 


| ie ta May a7, 1914. 
Ruarsrsrs | AND Recervers, | 
_ United States Land Offices. | | 
Sms: Paragraph 3 of the circular of October 18, 1907 (36 L. D., 
124), wherein the rule is laid down that in no case can commutation | 
proof be accepted when it fails to show that the required residence | 
‘and cultivation continued to the date on which notice of intention — 
to make such proof was filed, is hereby revoked and the following 
Te therefor: | 
_ 8. (a) The entryman, or his aoe successor, must, as a general 
| thing, show substantially continuous residence upon the land, main- 
tained until the submission of the proof or filing of notice of inten- 
tion to submit. same, the existence of a habitable house upon the 
claim, and cultivation of not less. than one-sixteenth of its acreage. 
However, the proof may be accepted where actual residence for the 
required period is shown, even though slightly broken, provided it 
be in reasonably compact periods ; aad the failure to continue the 
residence until filing of notice to submit proof, will not prevent its — 
acceptance if the land department be fully satisfied of entryman’s 
good faith, and provided no contest or adverse proceeding shall have 
~ been initiated for default 3 in residence, or Sener good cause, prior to ~ 


-. filing such notice. 


(b) Where a contest is initiated pial an. entry, prior to filing 


of notice to submit commutation proof, the entry will be considered 


under sections 2291 and 2297, Revised Statutes, as amended, and the 

_ homesteader’s absence will not be excused upon the ground that he 

has complied with the law for fourteen months, and is under no obli- 
gation to further reside upon the land. However, a contest for aban-_ 


donment can not’ be maintained, if the absence after the fourteen 


months’ residence is pursuant to a leave of absence regularly and 
_» proper ly 2 oranted under the act of March 2, 1889, or under conditions 
7 whieh would have entitled the entryman to such leave, upon formal : 
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| application therefor; and such absence will not prevent the submis. 
sion of acceptable eommintation proof. . 
(c) An entryman submitting pommutation proof. may ada ie 
_ gether, to make up the fourteen months, periods of residence before - 
_-and after an absence under a leave of absence regularly granted, or | 
an. absence of not. exceeding five months, of which he had given 
notices, as provided by the act of June-6, 1912. | | 
(d) In cases where the entry was re before June 6, 1919, com- 
_.mutation proof may be submitted under the law bherstotores in teres: 
In that event, there need be no showing of cultivation of a specific 
proportion ar the acreage, and full citizenship need not be shown; 
on the other hand, the five months’ absence privilege does not apply.. 


Subparagraph 2 of paragraph 36 of circular No. 290, containing _ 


“= Suggestions to Homesteaders,” dated J anu y 2, 1914 8 L. D. 1) \ 

is modified in accordance with the foregoing. - . | 

Very ee | wnt 

Cuay TaLEMan, . 

| _ er Commissioner, 

Approved, May 27, 1914: ake | 

 _Awprreus A. Jones, =, 

Furst id aikctat ad 


oe om ALASKA COPPER COMPANY oo AL. 
) | Decided May 28, 1914. 


“Mr Sia IN i arenas Foasan—Rmnerareunirr OF CixGecun Tiwrey.. | 
A decision by the Department of the Interior canceling a- mill site eniry, 


without passing upon the validity of the mill site claim or location or the - 


claimant's: POSSESSOTY . rights or ownership in the premises, in no wise 
affects the jegal . rights, if any,-the claimant may have in the mill. site 
claim; and where. the land is included -within the limits of a national 


forest, but excepted from the operation of .the proclamation creating the - 


game, by reason of the mill site claim, the subsequent cancellation of the. 
mill site entry does not have the effect to make the land a part, of the 
, national forest or. deprive: the Secretary of the Interior of jurisdiction to. 
| reinstate the canceled entry with a view to the issuance of patent thereon. — 


Jonzs, First Assistant Secretary : 

“The Solicitor for the ea of Apavites has filed a, 
- motion for rehearing and reconsideration in the above entitled case, 
-in which the Department. by decision of January 2, 1914 [not re- 
ported], ordered the reinstatement of canceled Tiieeal entry No. | 


4 84, ‘Sitka (now Juneau) series, as to the Maine; Monterey and San 


Francisco.Mill Site claus, included with other locations in mineral — 
survey No. 419, A and B, Alaska. At the time the: mineral entry . 


mentioned: was canceled i in August, 1904, as to the eighteen mill site = 
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claims siibraued therein, the land involved was and still 1s within 

the out-boundaries of the Tongass National Forest. 

_. The pending motion presents the single question as to eiiether: | 
under the circumstances, the Secretary of the Interior had the legal 

power and authority to order the reinstatement of the canceled entry 


as to the above named mill sites. It appears that in 1908 suit was | 


_ brought. by the United States at the instance of the Department of — 
Agriculture, against the Alaska Copper Company e¢ al., to eject the . 


defendants from the alleged forest lands, to recover damages and 


to restrain them from cutting timber. A temporary injunction was 
granted. In 1909 the suit.apparently was compromised, as the re- 


sult of which the company. paid for and accepted a special use - 


permit for a smelter site upon the lands.. This permit recites that 
_ it is issued subject to all valid existing claims and should not be 
construed as a waiver of any eee asserted by the Alaska i | 
Company. 
Tt is claimed that the occupancy of the company and. its : successor _ 
in interest has ever since been under permit. The contention of the. 
Solicitor is that the Department's adjudication calling for the can- 


-eellation of the entry, in effect finally established the invalidity and . _ 


nullity of the mill site locations, and that upon the execution of that 


judgment by the formal notation of the cancellation upon:the records ~ 


- of the land department, the area covered thereby fell into and became — 
an integral part of the national forest which was created in 1902, 
and that no power remained with or now exists in the Interior De- | 
partment to reinstate the mill site entry. | 

At the outset it is deemed proper to state that j in this case, under 
the usual rules of procedure and in consonance with the comity that - 
governs the relations existing between the Department of Agricul- 
ture and this Department, notice of the filing of the petition for re- 


- instatement should have been given and due opportunity afforded the 
officials of the Agricultural Department to have presented their ob- — 


jections to such petition and the action’ therein prayed for. This 
was not done. While the procedure was in so far irregular, yet 
_ patent. has not issued. The Agricultural Department through its 
Solicitor has presented his objections based on points of law. The — 


~ most careful consideration has been given to all the arguments pre- : 


sented, so that no rights have been prejudiced by ae original over- | 
sight in the matter of notice. : 
-. In discussing this case a sharp distinction will be sbacrved be- 
tween the terms “entry” and “claim” or “location.” A valid mill - 
site claim arises by reason of the claimant’s taking possession of and 
staking a five-acre tract or less of nonmineral land, and using or 


occupying the same for mining or milling purposes in connection — 


with his a claim or claims. The making of a ac for ae 


‘ 
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and ches procuring ‘of an ‘entry. upon ee a claim are steps only 1 ik: 
the statutory procedure required to obtain the fee simple title from 
the Government, the same as in case of lode or placer claims.'- A 


failure of patent proceedings for any reason whatsoever, and the ~ ; 


resulting cancellation by the land department of a mineral or a mill _ 
site entry, does not necessarily affect the claimant’s ownership or 
possessory rights under his. claim or location. — | | 
_ In the case of Clipper Mining Company ». Eli Mining and rand 
Company (194 U. S., 220, 222 and 223), the Supreme Court of the 

‘United States had occasion to’consider and discuss a contention simi- 

lar to the one here urged. The opinion of the Court in Darr is as 
follows: ~ . 3 7 | 

It is Geatendea that the Land Devavenene held that the ground within the 
Searl location was not placer. mining ground, nor subject to entry as a placer 
_ claim, that such holding by the department must be accepted as conclusive in 
the courts, and therefore that the tract should be adjudged public land and: 
open to Seonee for lode claims and to location by any discoverer of such 
' claims. i | 

~ The Court observed that. the Gomi ack of the General oe , 
Office in rejecting the placer application for patent had said that he 
was not satisfied that the land was placer ground or that the requisite 
expenditure had been made, and further that the locators had not 
‘acted in good faith but were attempting to acquire title to the land 
for its town site and supposed lode values, and such decision was 
affirmed by the Secretary of the Interior. .The Court then proceeds: 
~ But notwithstanding this expression of opinion by these officials, all that was - 
done was to reject the application for a patent. As said thereafter by the Secre- 
' tary of the Interior upon an application of the Clipper one meeeny. for a. 
patent for the lode claims here in dispute: 

“The judgment of the department in the Searl placer. case went only to the 
extent of rejecting the application for patent. The department did not assume 
to declare the location of the placer void, as contended by counsel, nor did the: 
judgment affect the possessory rights of the contestant to it.” . (22 L. D., 527.) 

The situation disclosed in the case at bar is essentially parallel to . 
that under discussion by the Supreme Court. In the Department’s 
decision directing the cancellation of the mill site entry (32 L. D., | 
128), a number of. ‘objections were pointed out but the judgment i in 

fact rendered is contained in the oe pomee ye of the oe | 
ion, which is as follows:. : 7 7 


In view - of the foregoing considerations the Ree as to all the. mill ‘site 
claims, must be canceled, and it is so ordered. ‘The decision of. your (Commis- 
_sioner’s). office is modified accordingly. . 


This judgment does -not_ declare that. the mill ats ane or loca- | 


-tions | were invalid nor does it purport to affect the claimant com- 


pany’s possessory rights or ownership i in the premises. It thus ap- — 
pears that whatever legal rights, if any, the Alaska Copper Com-. 
pany actually had in the mill site claims, were not destroyed. or 


¢ 
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abolished by that judgment. and no aisapt s was made to that, end 
in the decision rendered. The “entry” only as to ine eighteen mill - 
‘site locations was found bad and ordered canceled.” 7 | 
Tn the decision now complained of, it is expressly stated | (page 
- it) that as to the three claims in question— | ates ~ 


The Department is convinced that, ‘at. the date of the application, each: was 
occupied by improvements of sucha character as could be accepted as fulfilling 


the requirements of the statute and that the improvements subsequently placed 


_ thereon by the Alaska Copper Company evidenced its good ‘faith respecting 
those claims: also that. the area embraced therein is, under all the circum-— ; 
stances disclosed, reasonably required for the development of pec’ claims with 7 


| “which: the mill site claims are associated. 


It thus becomes clearly apparent. that the contention. to the effect 


3 ‘that upon the cancellation of the eritfy the land covered by these | 


‘mill site claims fell into and became an integral part of the forest, — 
ig without controlling force or essential merit. If, prior’ to the ~ 
establishment of the National Forest, these three Sine were valid 


- under the law arid were thereafter not abandoned but, on the con- 
trary, were maintained: by the continuance of the requisite statutory. 
user or occupation, as is heré made to appear, they were never, aS a. 


matter of law, a part of the forest, for the Presidential proclamation. 
of August 20, 1902, withdrew the igade for forestry purposes subject 
—to-valid rights then existing. The patenting of the claims under 


these circumstances, whether. pursuant to renewed. application pro- .— 


ceedings and another entry or pursuant to the reinstatement of the 
former canceled entry, is a matter confided exclusively to the land 
department and one wholly. within.the authority and jurisdiction of 
- the Secretary, the power to-grant the patent to be exercised with 
due regard to the usual forms - pre reining to claims within 7 
National Forests. — 

The question is, therefore, sarge to one of form of eres: | 
namely, whether the present claimant should have been remitted to — 
the prosecution of application proceedings for these three mill site 
claims. de novo, or whether the company was justified i in presenting . 

- and relying upon a petition for reinstatement. Attention is called 
to the act of June 4, 1897 as Stat., u, 35, 36), which contains the 
following provisions: | 


Nor shajl anything herein prohibits any person from entering upon such forest 


reservations for all proper and lawful purposes, including that of prospecting, 7 


: locating, and developing the mineral resources thereof: Provided, That such per 
“Sons comply with the rules: and regulations covering ua forest. reservations. 


| The act of- February 1, 1905 (38 Stat., 628), which transferred the 
administration of. the forces: from the “Taterior Department to the 
‘Department of Agriculture, provides that the Secretary of the latter 
‘Department shall execute or cause to be executed all laws affecting ? 
oe ‘public lands embraced in forest reservations— fe ads 
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excepting: such laws ¢ as. affect the surveying, prospecting, locating, appropriating, 
entering, . eel ne reconveying, pene nee or ee of any of pus 


BG lands. 


Lt can not well be aigaheaa that if the claimant, company had pre-_ 
| sented a new application for the three mill site clainis, such. applica- 


tion would necessarily have been received and acted upon by the 


land department for the reason that the owner. of a patented lode 
claim may, by subsequent. application, secure entry of a mill site 
location. Eclipse Mill Site (22 L. D., 496). 

In the mining statute there is no Ti adearion of time Silent which 
| ee claimant.for either a placer or lode claim or mill site location . 


- 1s required to present his. application and. purchase the land. With 


‘the facts presented and established in connection with such new. ap- | 


plication, the same as they have been under: the petition for rein- 


statement, it must have followed, all else being then regular, that 

entry would have been allowed: as to such-claims and that patent in’ 
due course would have issued. The fact that the prior application — 
| proceeding had failed by reason of the cancellation of the former 
entry in 1904, could not have been successfully urged to defeat such 
present application and entry thereon. That cancellation, the insti- 


tution of the suit on behalf of the Forestry Service, the i issuance of... ~ . 


the temporary injunction, the compromise of the suit pursuant to 


_. which the company accepted and paid for a permit which was made 
subject to all valid claims, one and all. would be clearly insufficient 
to prevent or defeat the consummation- of new. application proceed- ~~ 


ings. In this situation it is not a matter of substance that reinstate- 
ment was granted and patent order issued on the old entry, instead 
of requiring new pateny proceedings: and another onary as the basis 
for: patent. | 7 
. This Department, upon. the dewiie made, became noe Gar 
as to at least three of these mill site claims proper location, user and | 


occupancy were shown at and prior to the 1901 application and | 


entry. Such being the finding, it was concluded that. the petition 
for reinstatement should be granted. The Department. had before 
it a showing as to the actual use and occupancy for mining purposes: — 
at the date of. the former application and also evidence as to the — 


claimant’s continued assertion of claim. and user, and was satisfied a, 


"with respect. to the good faith of the company as evidenced by its - 
large expenditures and. valuable improvements for mining purposes _ 
constructed upon and in connection with the claims. But the com-_ 


 pany’s‘’showing alone. was not relied upon as a basis for action. A a 


special ‘investigation: was ordered and made by the Field Service of 


_ the General -Land Office.- By: the. facts thus developed and. disclosed: - | 


_ the Department was persuaded that in equity and good conscience — 
the petitioner company was-entitled’to relief and that relief was ex-. 


, tended. by es the reinstatement of the canceled entry. tt is 
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not now urged. that th showing made is: in. any essential respect. 
_ defective or untrue. The facts involved are not disputed. The only 
question raised is as to jurisdiction. The. Department’ is not con- 
vinced that it has committed any substantial error in the action ~ 
taken, and does not find that grounds are presented requiring re- 
call or vacation of the decivion heretofore rendered. 
| This case is not one on all fours with the so-called “ Benham Case,” 
- D-21335, also pending before the Department involving a reinstated 
homestead entry within the forest, and would not be controlled by 
the. reasoning and conclusions reached therein. The oral argument - 
‘submitted by the Solicitor at the hearing had in the Benham case, 
- at which reference was also had to this case, has been borne 1 in a 
in connection with the present discussion. az : 

_ The decision of January 2, 1914, now complained of is ‘adhered 
~ to and the motion for raconsileration and rehearing submitted on 
pebale of the. ices of ee is denied. | | 


ee 


eg "JOSEPH CROWTHER. 
ae. Decided May § #8, 1914. 


ee ee OF | CLOSED: Caan. 3 

Cases will not be reopened under the aotrine announced in. J acob Harris, 42 
L. D., 611, where the proceeding has been closed and the entry canceled, | 
aAthOUE regard to the time that has elapsed since the final action of ie | 
land department; but cases in which the claimants have asserted in the. 

— eourts their rights under entries which have been canceled as the ‘yesult 
of proceedings begun more than two years after the issuance of receiver's 
receipt upon final entry, and have diligently and continuously prosecuted 

their claims, but relying upon the decision in the Harris case have dis-_ 
missed their suits in court for the purpose of invoking the supervisory - 
authority of the Department, are not reared as coming vee the terms 


Or Spirit of this rule. 


JONES, First Assistant Secretary: 
After mature consideration it has been determined by the DSpare: : 
ment, that in the future no case will be reopened under the doctrine © 
announced in Jacob Harris (42 L. D., 611, 614), where the proceeding. . 
has been closed and the entry eancalad, ‘without regard to the time 
that has elapsed since the final action of the land department. 7 
There are, however, certain cases in which claimants have as- _ 
-. serted in. the courts their rights under entries which had. been can- - 
~ celed as the result of’ proceounes begun more. than two years after — 
‘the issuance of receiver’s receipt upon final entry. Inasmuch as these ~ 
parties have diligently and continuously prosecuted their claims, 
and have dismissed the suits referred to for the purpose of again 
3 invoking the supervisory authority of the Department, their cases 
are not: regarded as coming within the. terms. or spirit of the rule 
prescribed in the aici ae 3 : 
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Among the cases- wherein suit has beak dismissed for the purpose 


of invoking the supervisory authority of the Department is that of. - 


Joseph Crowther who, on December 22, 1902, submitted homestead... 
- commutation proof for the-NW. 1, Sec. 15, T. 8 S., R. 9 W., W. M., - 
Portland, Oregon, land. district, and mocei ved final receipt for the 

‘purchase money. It appears fcr the record that the entryman-has 
transferred the land to Helen A. McClure e¢ al. No proceedings 
against this entry were instituted until September 18, 1907, and. 
Crowther was, therefore, entitled to a. patent under the prose to 
section 7 of the act.of March 8, 1891 (26 Stat., 1095). 

You are accordingly directed to issue a “patent to him conveying 
the land embraced i in his SoHE | 


+ gels STEEBNER. 
Decided May 28, 1914. 


Ructaitation—Homesimab—A0r OF FEBRUARY 18, 1911. 


This homestead entry of lands within a reclamation: withdrawal, allowed pees 


after the entryman had in good. faith purchased the relinquishment of .a 
prior entry for the same land under the proviso to. section 5 of the act of 
“June 25, 1910, as amended by the act of February 18, 1911, is permitted to 
remain intact ‘notwithstanding the prior entry had been canceled, though — 
not noted as canceled upon.the records.of the local office, at the time the 
relinquishment was filed and the entry in question allowed, it appearing - 
that the. transaction was: in entire good faith and neither the prior entry- 

man, the present entryman, nor. the local officers had. actual knowledge : 
the cancellation at that time. pi RNY 

- APPLICATION. PRESENTED PRIOR TO. NoTAaTIon OF CANCELLATION. 

The rule that no application to enter shall be received until. proper notation 
of the cancellation of a prior entry is made upon the records of the local 
office was adopted for administrative purposes and designed primarily for. 

the protection of the rights of contestants, and will not be applied with the 

same strictness in cases solely between the en and. an entryman | 

or an applicant for entry. ; 
‘-RucLaMArton—HommsTaaD—Act OF FEBRUARY 18, 4911: 

The act of February 18, 1911, applies to all entries embracing lands reserved 


-.. for irrigation purposes made prior to June 25, 1910, which have been or . “ 


- Inay be relinquished, where the entrymen have been or may be, by reason of 
the provisions of the act of June 25, 1910, prohibiting entries for such lands . 

~- until public notice of water charges, etc., has been issued, prevented - from 
realizing the value of the improvements placed by them on their entries 


by selling such improvements to others desiring to make entry for the lands. — | 


upon relinquishment of the existing entries therefor. 
DEPARTMENTAL Drctston Crrep AND CONSTRUED. 
Ethel M. Catron, 42 lL. D.,. 7, cited and, construed. 


Je ONES, ‘First Aseicns Seestaie: | Yas 

Appeal has been filed by Fredrek Steebner from Geneon of Oc- 
_ tober 1,.1918, of the Commissioner of the General Land Office hold- 
_ ing for ‘cancellation the homestead entry made by said Steebner April 
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29, 1913, for tlie 8. NW. 4, N. 4 Sw. 4, See: ape T. OA N., R.3W., - 
M. es M., Great Falls, Montana, land district, foi the stated eoAson 


said. jane are embraced in second form withdrawal made November _ 


‘7, 1908, under the act of June 17, 1902 (32 Stat., 888), and under the 


provisions of the act of June 25, 1910 (36 Stat., 835), are. not subject — 


-to entry, farm. unit. plats covering said lands not having been ap- 


. proved nor public notice fixing the water right charges and the date 


when water will be available issued. — | 
Said lands were formerly embraced in the hemactsad ants made 
by Reginald C. Ferguson. November 8, 1902, which was canceled by 
letter “C” of April 25, 1918, for’ fadure Gousibanit proof thereon 
~ within the statutory period, based upon notice sent to said Fergu- 
son’s address of record July 26, 1912, and returned unclaimed.. 
‘Steebner’s entry was allowed upon the filing by him of Ferguson’ S-- 
_ relinquishment executed April.12, 1913, -aybich: Steebner states he pur- 
chased, for $400 in good faith April 29, 1918, upon the records of the 


local office then showing Ferguson’s entry stack. He states further, 7 7 
in his affidavit filed with this appeal, that he was formerly a skilled. 


_ mechanic earning good wages in Chicago, Illinois, but was foréed by 
ill health, and upon the advice of his physician, to leave there, and 
ihe accordingly. went to Montana, purchased Ferguson’s relinquish- 
ment as stated, and with the remainder of his earnings built a house 
on said lands, and some fencing, and established his residence thereon 


with his family, consisting of a wife and two children, and plowed. 7 


- two acres for a potato crop. He has been unable he says to make 
further’ improvements because he had no more money, and the can- ~_ 
—_eellation of this entry will result he adds i in 2 pune himself and bras - 
family out penniless 
- Section 5 of said act of June 2b, 1910, forbids septlemiant upon. or 
entry of lands reserved for irrigation purposes prior to the approval 7 
of farm unit plats and the issuance of public notice fixing water — 
_ charges and the date when water can be applied. The act of Febru-. 
ary 18, 1911 (36 Stat., 917), however, amends’said section 5 of the. 
Poreier' act and pronidles that where entries made prior to June 25, 
1910, have been or may be relinquished in whole or in part the lands 
so relinquished shall be subject to settlement and entry under the 
homestead law as amended by said act of June 17, 1902. i 
The. regulations issued under said act of Fr ebruary 3 18, 4911 | 
L. D., 365), provide that— 


The register and receiver in their sidtton: on Spores uous to ss ere . 
entry under the ee as of this act will be porn eu the records’ of their 


. office. - 


In this case. Steebner and the local omcse appear “6 ee oe in 
| accordance with said regulations, the former in. “purchasing Fer-. 
: guson’ ’s relinquishment and the latter 1 in maeeePEne © same and ae 
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| Siecbnet to reales: entry ‘Ferguson? s entry, however, was at: that time 
canceled under said letter “C” of April 25,1913. Such cancellation — 
ended Ferguson’s rights or interest in said lands. Under the decision 
In the case of Stewart v. Peterson (28 L. D. , 515) and circular issued _ 
thereunder (29 L. D. , 29). no other party peal acquire any rights by 
tendering spplication prior to the date such cancellation was noted 
upon the records of the local office’ This rule, however, was made for 
- administrative purposes and designed: primarily for the protection of 


_ contestants, and a distinction was made in O’Shee v. La Croix (84 ~ 


L. D. , 437), wherein it was stated that said rule was not intended to © 
apply 3 in cases where no action by the Commissioner was necessary 
to clear the record of an existing entry and. restore the land covered 
thereby to the public domain, and that where proceedings are insti- — 
tuted on behalf of the Government solely for the purpose of clearing’ 


- the record of an existing entry, no question of a preference right be- © 


ing involved, and a relinquishment was subsequently filed and no 
valid adverse rights are outstanding, the rule that no application to 
enter shall be received until notation of the cancellation of the entry 


1s made upon the records of the local office does not apply. : i 
-. The Department. has also held 3 in the case of Hiram M. Hamilton _ 
ss (38 L. D., 597 )— 7 


“Upon the filing by an entryman of a relinquishment of his ehtry, the ie ee 
snd receiver are empowered to cancel the relinquished entry and thereupon 


| _ to receive applications. for the land, if the rights of third parties are not affected. 


Considerations governing a case wherein a contestant’s: or other _ 


third party’s rights are or may be involved do not strictly pertain. 


to a case where no such rights supervene and which is one solely 
between the Government. and an entryman or am Applicant for _ 
entry. 7 
As to the purpose ol ‘atant of said act of February 18, 1911, the. 
Department stated in the case of ‘Ethel M.. Catton ta 1. D., 7) 
that sald. act— 


was: intended for relief of those who had made entry ander the aod 


Act, and by act of June 25, 1910, were prevented from realizing the value 
of their. improvements. by assigning their entries or by relinquishing them, so 


thatthe vendee of their improvements might make an entry. ... .The act _ 
of 1911 must be consinnee: according to its PUEDORS and: intent, rather than its - 
letter. . ) ; : ae , 
The. Departient was in error in here stating by implication that : 

_ said act of February. 18, 1911, was limited to the relief of those who - 
had made entry “ under the Reclamation Act.” Said act of Febru-_ 
ary 18, 1911, does not in terms.so provide, but. relates to “entries 


made. prior to June 25, 1910; (which) have been or may be relin- _ 


quished.”’ in cases. Sore the* lands involved are reserved. for irriga- 
tion. purposes, and was manifestly intended. to apply. to all such 
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mine a have been « or should be, by reason of the provisions. . _ 


of said act of June 25, 1910, prohibiting entries for such lands. until 
public notice of water Guim etc., should be issued, prevented from 
realizing the value of the improvements placed by them on their — 
_ entries by selling such improvements’ to others desiring to make. 
entry for the lands upon relinquishment of their vendor’s entry 
_ therefor, as. might have been done prior to June 25, 1910, but which | 
the act of that date prevented, as above stated. This siidchiof existed 
both as to entries for lands so reserved for irrigation purposes and. 
as to those for lands not so reserved until after such entry, as in the 


case of Ferguson, and no reason appears in the nature of the. 


case or in the law. for distinguishing the kinds of entries’ the relin- 


quishment of which may bring the lands embraced therein within the, - 


operation and benefit of said act of February 18, 1911. 


The decision appealed from in the Catron: case, supra, should hc 


have been: affirmed upon the sole ground that the lands involved 
were not relinquished as contemplated by that act prior to Catron’s 


application. One Hearson, in 1899, relinquished and one Ryan made 


| entry, and the latter received patent in 1907 for lands which were 


-. in 1908 reserved for irrigation purposes under said act of 1902. Said _ 
patent was set aside in 1910, on the Government’s suit, for fraud. 


Catron’s application was filed j in 1911 prior to public notice of water 


charges, etc., as to said lands, and it was therefore properly subj ect 
to rejection under the provisions of said act of 1910, and said act. —— 


_of 1911 has no application to the case for the reason above stated. _ 
_.. In the present case Ferguson’s relinquishment was executed prior — 
to cancellation of his.entry, and there is nothing to show he had. 


2 any actual knowledge of the fact said entry had been held for ¢an-— 
- eellation, the notice that it had been so held sent to his address of _ 


-record having been returned unclaimed, or that he or Steebner or 
the local officers had any actual knowledge of the cancellation of 


said entry when said relinquishment was filed and Steebner’ sentry 


allowed. The sale of Ferguson’s improvements and the execution — 


and filing of his relinquishment, and the allowance of Steebner’s - . 


- entry appear to have been in good faith in reliance upon the records 
_ of the local office. Such relinquishment of Ferguson’s and allowance _ 
_ of Steebner’s entry are within the spirit and purview of said reme- 
dial legislation enacted February 18, 1911, and in accordance with — 


| * existing regulations under that act, and Steebner’s entry should be 


held intact. A further reason exists for so holding said entry in 

the fact that Steebner appears to have maintained same in good 

faith, by due compliance with law, for more than six months before ~ 

, notified: that it was held for cancellation and is ae SO maintaining 
same. He is equitably entitled to perfect his entry. , 

| The decision appealed from is accordingly reversed. 
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J. H. SEUPELT, 
Decided May 29, 1914. 


COLVILLE INDIAN RESERVATION—BOUNDARY—ISLANDS IN COLUMBIA “RIVER. 
The executive order of July 2. 1872,.establishing the Colville Indian reserva- — 
tion and designating the Columbia river as the east and south boundaries 
thereof, contemplates that the reservation shall extend to the middle of the 
channel of the river; and all islands lying between the middle of the channel 
of the river and the main land of the diminished ‘reservation are part of 

' the. reser vation and not subject to disposal under the public land.laws. 


Jo ones, First Assistant Secretary: 
January 29, 1914, the Commissioner of thé Genaait Land Office 


transmitted to the Department with favorable recommendation the _ 


application of J. H. Seupelt : for the survey of an island in the 
Columbia River, described as being in Secs. 26 and 35, f. -80 N,, 
RR. 36 E.. , Washington, 

With the record are certain letters, affidavits, and: exhibits, ene: . 
mitted by the Commissioner of Indian Affairs, and: it is shown that 
the Indian Office takes the view that this island and certain other 
islands lying west of the main channel of the Columbia River lie 
within the diminished Colville Indian Reservation. . wome of the 


“e, islands go situated have been allotted. to Indians. 


It is shown by the application of Seupelt that ‘dhe island in ques- 


tion contains about 152 acres; that the width of the channel between — . 


it and the nearest main ghore i is about 360 feet and the depth thereof 
at ordinary stages of the water is: about 12 feet; that the island is’ 
about 25 feet above high-water mark, not subject to overflow, and 
the land is fit for agricultural purposes; that the Improvements ~ 
thereon consist of a nursery, three acres clearing and breaking, 40 
acres fenced, one log house, one barn, one cellar, one half mile flume, 
12 acres orchard, pumping plant, making a total value of improve- | 


- ments about $5,000. 


The view of the Commissioner of the General Land Office as ex- 
pressed in his communication is that this island is not within the - 
reservation mentioned but that the west bank of the river. oe the 
boundary. : : 

The executive order dated J uly 2, 1872, establishing the Colville 
Indian Reservation reads as followe: 

It is hereby ordered that the tract of country referred to in the within letter 


of the Commissioner of Indian Affairs as having been set apart for the Indians 
therein named by Executive’ Order of April 9, 1872, be restored to the public 


domain, and that in lieu thereof the country bounded on the east: and south. - 


by the Columbia River, on the west by the Okanogan River, and on the north 
by the British. possessions, be, and the same is hereby, set apart as a reserya- 
tion for said Indians, and for such other indians as the Department of the: 
Interior may see’ Ab: to locate thereon. : : 
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Lf said order were to be parole solely from the language used 


- therein there might be some doubt as to its meaning, as to whether 
the west bank of the Columbia River is the boundary of the reserva-. 


Z tion or whether the reservation extends to midstream. The well- 
Imown rule with reference to the boundaries of. States is that the 


boundary extends to the thread of the stream where a stream forms ~ 


the boundary. It i is, however, deemed important to consider certain 


later acts of Congress wherein recognition has been given to the 


reservation as extending to the main channel of the river. These - 


acts may be regarded as legislative interpretations: of the executive 


order, if in fact they -do not of themselves establish the extent of. 


the reservation. The act of July 1, 1892 (27 Stat., 62), which. pro- 
vided for the opening of a part of the Colville’ Reservation, de- 
scribed the portion to be opened as follows: 


Beginning at a point on the eastern. boundary line of the. Colville. Indian 


"Reservation where the township line between townships thirty-four and: thirty- — 


‘five north, of range thirty- seven east, of the Willamette meridian, if. ex- 


tended west, would . intersect the same, said point being in the middle of — 


_ the channel of the Columbia River, and running thence west parallel with the 


_ forty-ninth parallel of latitude to the western boundary line of the said Colville. - 
Indian Reservation in the Okanogan River, thence north following ‘the. said- 
' western boundary line to the said forty-ninth parallel. of latitude; thence east 


along the said forty-ninth parallel of latitude to the northeast corner of. the 


_. said Colville Indian Reservation, thence south following’ the eastern boundary 
_of said reservation to the place of beginning. . 


The act of February. 20, 1896, extending the: mining’ laws to the 


me half of said reservation. described the boundaries thereof ex- - - 


actly the same‘as above given. 


It will be observed from these acts that the reservation was recog: | 


nized as extending from the west to the middle of the channel of the 


Columbia River. They also recognized the western boundary line of 


said reservation as being “in the Okanogan River.” As one of the | 


- officials of the Indian Office pertinently observes, it would seem _ 
| reasonable that the intention j in the establishment of the. reservation : 


was to include the land to the center of the river to protect the fish- 


ing interests of the Indians, as it is well known that the Indians 


secure a great deal of their subsistence from the fish obtained from 
-the Columbia River. After very careful consideration of this ques- 


tion the Department concludes that the island in question is a por-. 


tion of the said. Indian Reservation. and, therefore, not subject to 


disposal as public land of the United isis ‘The application for .- 


BuLEyey. is acorn aed 


ar 
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EUDORA. mi ANDERSON., 


| Decided May 29, , 1014 


‘Dusiiade LAND “Eivrey—CuLTIvaTIoN AND IRRIGATION. . os 

| While. a desert land entryman is required to show upon final ace that Ne 
has cultivated and irrigated at least one-eighth of the land embraced in his’ 
entry, it is not necessary to. show that. one-eighth of each separate legal sub- © 
division has been cultivated and irrigated, but.all the required cultivation 
and. irrigation may be upon any one or more subdivisions. 

‘Desert Lanp Entry—CHapacter or LAND. | 

_ : There is no objection to including within a desert Jand entry a legal subdi- _ 

- yision less than one-eighth of which is susceptible of irrigation, if suth sub- . 

division is necessary to carry out the irrigation scheme adopted -by the 

_ entr yman to irrigate adjoining tracts embraced in the entry. 


. Jonus, First Assistant Secretary: , | 7 
Eudora V. Anderson has peal from the dees: of the Com- 


missioner of the General Land Office rendered May 9, 1912, requir- 


ing that she relinquish part of her desert land entry No. 047 0 (old 


ao Oy. for the SE, 4 SW. 4 49 Sw. 4 SE. + » Sec. as and NW. £ ae 


NE. 4, Sec. 14, T. 19 S., RB. 334 E., W.M, containing 120 acres Burns, ; 
_ Oregon, land disteice | 


The entry was made Desanber 1, 1905. November 20, 1911, ere 


“ant filed final proof and on same date final certificate. ee _ Filed 
with the final proof is a duly corroborated affidavit stating that shé 


| was delayed i in making proof beyond the statutory period, and that 


this delay was unavoidable and caused by no fault on her part, and 


that in order:to make the entry contiguous it was necessary to include ~ “ 


a subdivision having less than 5. acres  irrigable. ‘The evidence dis-_ 
closes that 39 acres of the SW. + SE. 4, Sec. 11, was not susceptible 
of irrigation, and that the relinguishment of this subdivision would | 
render the entry non-contiguous. m ne 
In view of these conditions it was held by the Cf oe that: 


ne claimant must be required to relinquish said above described subdi- . 


vision, in accordance with departmental regulations found in para-— 


graph 24, circular of September 30, 1910 (39 L. D., 258), and as ~ 


such. relinquislment would leave the two remaining subdivisions non-. 
contiguous, it necessarily followed that claimant, must also aden 
one of these. 

It appears from the record and =, hak about. 50: acres. of the. 
entry has been reclaimed by irrigation and substantial - crops culti- 


_ vated thereon. That adequate ditches and laterals have been con- _ 
structed. That claimant has provided a permanent water supply and 


system, sufficient to irrigate all the irigable portion of the land en- . 
tered. ‘ That’ considerably more than $3.00 per acre has. been ex-. 
pended i in the: work ney to irrigate, shape and. cultivate said 


270 be i “DECISIONS RELATING TO THE PUBLIC LANDS, 


| and and in | permanent aprons thereon, while the sod faith 


of claimant seams to be unquestioned. 


Claimant insists, and there seems to be no aout as to hee conten- 
tion; that the high points of the SW. 4 SE. 4, Sec. 11, rendered it im- ° 
possible to irigate from any known source of watee supply, more — 
than one acre of this subdivision, and that m order to reclaim and 
cultivate the 26 acres of irrigable land contained in the NW. 4 NE. 4,. 
Sec. 14, the use of said subdivision (SW. 4 SE. 4, Sec. 11): is a 
lutely necessary. That she has. demonstrated the irrigability of 49— 
acres of the other two subdivisions, more than one-third of the land - 


entered, by raising substantial crops of rye,.wheat, oats and potatoes. a 


That all the land in the entry susceptible of reclamation and irriga- 
tion by any water supply obtainable, has been reclaimed, fenced and 
improved, as by law required, at an expense to her of st, 250, a large 
_. part of which has been expended on said SW. 4.SE. 4, of Bee. 11, and 
_ that to now require her to relinquish two of pias three subdivisions _ 
entered would work a great hardship.. | 
_ It is the well-established rule that where there is. s not as much as 
one-eighth of any legal subdivision irrigable, such subdivision is not: 
subject to desert land entry. While this 1s true, and departmental 


instructions provide that final proof must show cultivation and irri- 


gation of one-eighth of the land, it is held that it is not necessary that. 
such cultivation and irrigation be upon each legal subdivision, and it 
may all be upon one mabdivicion: Departmental instructions: con- — 
tained in said circular (89 L. D., 253) supra, can only mean that if 


"no portion of any subdivision can be used as a necessary part of the 


reclamation project, such. subdivision is not subject to entry, but 
where a legal subdivision is used as a necessary part of the reclama- 
tion scheme and it is shown to be a necessary part of the plan to irri- | 
gate Adjoining tracts, such use is sufficient to bring the entry within 
the meaning and intention of the desert land law, if all other pro- 


. yisions of the law and instructions of the epee are complied i 


with (42 L. D., 411). | 

: It is shown that the subdivision in ee is quite necessary for 
the conveyance of water to the irrigable portion of one of the tracts — 
- upon which 26 acres. have been successfully reclaimed and irrigated. 
- That much more than the required one-eighth of the entry is shown 


to be in successful cultivation, and, thatthe tracts taken together; - . = 


form one complete irrigation system, which would be rendered prac- — 
tically valueless by the elimination of said two legal subdivisions. 
Therefore, in view of these facts, the Department can not agree 
that any portion of this entry be canceled. ipo decision: appene > 
from is accordingly reversed. | va 
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COAL RESERVATION— SUPPLEMENTAL. PATENTS—ACT OF APRIL 
| 14, 1914. 


Gaecns. 
| Deparrment or THe Interior, - 3% 
| | ~Generau Lanp Orricr, 
| a Washington, June 3, 1914. 

Rucrsrers . AND ‘Ravan: : | a - 
— United States and Offces. : 
eine The act of Congress epUrorey: April’ 14, 1914 (Publ N 0. 
| 83), reads as follows: s 


Be it enacted by the Senate and House of Rares of. the United 
States of America in Congress assembled, That. the Secretary of the Interior be, 


_ and he ‘is hereby, authorized -and directed, in eases where patents for public | 
y lands have been issued to entrymen under the provisions of the acts of Congress 


approved March third, nineteen hundred and nine, and June twenty-second, nine- — 
teen bundred and ten, reserving: to the United States all coal deposits therein, 
‘and lands -so patented are subsequently classified as. “noncoal in char acter, to 
issue new or supplemental patents without. such. reservation. 


The act is construed to affect, all filings, locations, ‘geledtions, or 
entries upon which patent or its equivalent has issued, or may here- 


after issue, containing a reservation of the coal in the land to the — 


United States under the act of March 3, 1909 (85. Stat. , 844), or the 
act of June’ 22, 1910. (36 Stat., 583), such land having sabeequently 


. been finally classified as Sencala in character. 


| This office will list. the cases and issue the patents with such expedi- 
tion as may be possible with the clerical force available for the pur- 
pose. Therefore application for such supplemental patent will not 
be necessary, and will recewve no special action tf filed. 

The patents will be transmitted to you, and follow the course appli- 
cable to original patents, including notice of receipt to the patentee 


and notation on the serial register and against the record of coal 


reservation on the tract books and plats. The patents may be deliv- 
ered to the patentees or the present owners of the land upon their 
‘filing with you an affidavit of ownership. — 
You will give this circular such pues) as may be possible with- | 
: ‘out j incurring.expense. : os 
| jee resvectnily, ; ; | 
oo —-Cuay Tartan, 
(Commissioner. — 
: eneeete aS 7 . oe Pe! 
A. A. Jonzs, — | | 
First Assistant Secretary. 


ee a on ‘DECISIONS RELATING: TO THE PUBLIC. LANDS, 


ALLOTMENTS TO INDIANS AND ESKIMOS: IN. ALASKA.” 
CmcuLar. _ 


_ DeparrmMent or THe INTERIOR, _— 
GENERAL. Lanp OFFICE, — 
Washington, June 6, 1914. 


- Rucrsrers, Reorrvers, and Untrep States Surveyor Guvmnar. 


. Sirs: Paragraph 14 of circular No. 298, “Allotments to Indians ° 
and Eskimos in Alaska,” act .of May iT, 1906 (34 Stat., 197), 
approved J anuary 31, 1914 [43 I. D. 2 Sls is PSTODY. amended | to read 


~. as follows: : 
‘Hereafter the register and receiver will require each fein eonly: S83 


ing to enter or in any manner acquire title to any of the lands 
in your district under any law of the United States to file a cor- 
- roborated affidavit to the fact that. none of the lands covered. by his 


/ application are embraced in any pending application for an allotment: ~~ 


under this-act or in any pending allotment,-and that no part of such 
lands is in the dona fide legal posession of or is occupied by any Indian . 
or native, except the applicant; provided, however, that this require- 
"ment may be waived in cases where persons apply for the right to cut. _ 
timber under the provisions of section 11 of the act of May 14,1898 (30 
‘Stat., 414), upon the substitution of a statement signed by the ap-_ 
plicant and. duly witnessed by two witnesses. setting forth the apOre 
: facts. , 
oe respectfully, 
ag TALLMAN, 
ee oe me A - Commissioner. 
uperevel: June 6, 1914: | | 
A, A. Jones, _ 
Furst Assistant Secretary. 


a 


INTERMAREIAGE ¢ OF _HOMESTEADERS—ACT OF APRIL 6, 1914 | 


, CIRCULAR. | 


ees oF THE INTERIOR, ~ 

| | GeneraL Lanp Orrice, 
| : Washington, ous 6, 1914. 

‘Reatsrers AND Rucurvers; | | fe 
| United States Land Offices. 
| - Sirs: 1. Your attention is directed to the act of Cuts of April 

6, 1914 (Public, No. 81), Foetus to the as of homesteaders who 
intermarry : | 

— Be tt enacted by the Senate and Ho ouse of Representatives of the United States- 


of America in Congress assembled, That the marriage of a homestead entryman > 
to a homestead entrywoman after each ‘shall have fulfilled the requirements of | 


the homestead law for one year next preceding such marisa’ shall not impair an 


~ 
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the right: of either to a patent, but the :maeband shall elect, ‘under rules rm - 


regulations prescribed by the Secretary of the Interior, on which of the two 
entries the home shail thereafter be made, and residence thereon by the husband 
and wife shall constitute a compliance with: the residence requirements upon. 
each entry : Provided, That the provisions hereof shall apply to existing entries. 


2. The act applies to claims initiated. before or after its date, and : 


_ to become entitled to its benefits it is required that each of the parties 


. shall have complied with. the requirements . of the homestead laws - ‘ 


for not less than one year next preceding their marriage. Where 
- the parties, or either of them, are entitled to credit for such com-_ 
_ pliance prior to entry, that time may be counted in making up the 
period of one year, and it follows that neither of the entries need | 
be one year old at the time of marriage. 2 | 
8. The law confers upon the husband the pees ae slecnge’s on 
_ which of the two entries the family shall reside. His election must — 


be supported by the affidavits of both the parties, describing their 


entries and showing the facts as to the residence, cultivation, and 
_ improvements already had in connection therewith. Only in. cases 
where the tracts involved are situated in different districts will it be 
necessary that the election and affidavits be executed in. duplicate, 2a 
then copies of all papers must be filed in each office. 

4, The local officers will. make due notation of the filing of ‘the 
| election’ on their records as to the entry, or entries, within their - 
district, and will at once forward the papers, with their recommen- 
dations, to the General Land Office, which will promptly pass upon : 
the question of accepting the election. 

5. Though the election. be accepted, proofs on the entries aul be 


‘submitted separately, as in other cases; it will be necessary to show at 


_ residence on the selected homestead from approximately the date of 
the selection, and on the entries of the respective parties before 
said date. The act makes no change whatever. in the requirements | 
as to cultivation, and compliance with the homestead law in this 


regard must be shown as to each entry, — as though the mar- aa —_ 


riage had not taken place. : 
6. If proof i is made on the entry selected as the home before title 

to the other is earned, residence may nevertheless be continued on 

the ‘perfected entry and credited to the other. However, the act has 


- no application.co cases where the requirements of law have been 


fulfilled as to one entry poe to the ane or to the eane of the. 


election. — 


Very respectfully, 
. Chay Tarratan, = 
Commissioner. 
fips | 


-Anprieus A. Ji ‘ONES, | 7 
First Assistant Secretary. 
35017 assed 438-14 —18 © 
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RECLAMATION—RESTORATION OF WITHDRAWN LANDS. 


LNSTRUCTIONS. 


DEPaRTMENT OF THE Teenie - 
GENERAL Lanp Office, 


: | Washington, June 12, 19th. 
The Hon oninen The SECRETARY OF THE Iwrertor. 


_ Sie: On February 4, 1914, the Department directed this thee to. 
recommend a method of opening lands released from withdrawal 


under the reclamation act of June 17, 1902 (32 Stat., 888), refer- 


_ ence being particularly had to the proposed release of a considerable 
area of land from withdrawal for the Milk River project in Mon- 


tana, and this office ther eupon recommended that the lands involved 
be opened to settlement in advance of entry under the act of Sep- 


tember 30, 1913 (38 Stat., 118), and that all recommendations for = 


the release of lands from reclamation withdrawal be submitted 


through this office, in order that appropriate recommendation might 


be made to the Department as to the method of opening the lands. 
On February 16, 1914, this office was advised, that the Department 


approved the secammendnticn and directed that this office submit 
_ appropriate instructions to establish such procedure. 


In accordance with the above instructions, there are teanandied 


herewith letters prepared for your signature addressed to the Direc- 
_tors of the Reclamation Service and the Geological Survey direct- 
ing that all future recommendations for the withdrawal and the - 
release of lands from withdrawal be transmitted e the Department ‘ 


through this office. 


_ The practice of this office for die last two years in opening isads 
released’ from withdrawal under the reclamation act has been to 
open the lands to settlement on the sixtieth legal day after the date 


of the order of restoration and to entry on the thirtieth legal day 
after the date fixed for settlement, except where the lands are cov- 


ered by a valid appropriation, or otherwise reserved from settle- 
ment and entry, in which cases no dates are fixed — settlement 
and entry. . 7 
In the ane opening the lands to settlement aii entry 1 this office 
has stated that: 


Warning is expressly given that no person will be cere to gain or exer- 
cise any. right. whatever under any settlement or occupation begun after the 


_ withdrawal of the land from settlement and entry and prior to the date fixed . 
~ for settlement, all such settlement and occupation being forbidden. 


Tt has been found that this warning is insufficient to prevent 


settlers from taking Up positions on a portion of the lands’to be 

restored, with the intention of immediately stepping over on the — 
land upon which they intend to claim settlement rights at the hour | 
fixed for settlement ; and since this | Warning was’ not based upon — 
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| statutory authority, this ilies is — unable to penalize this action. | 
See case of Hanson ». Gammanche (34 L. D., 524). 
- Certain lands eliminated. from national forectd have. been opened 
to settlement and entry under the act of September 30, (1918, and 4 m 
the order of opening notice is given as. follows: “es 


- Warning is hereby expressly given that all persons who go upon any oe the 
lands to be. restored hereunder and perform any act of settlement. thereon 
prior to 9 o'clock a. m., standard time ( date ), or who are on or are 
occupying: any part of said lands at such hour, except those having valid, 
subsisting . settlement ‘Tights ‘initiated prior to withdrawal from settlement 
and since maintained, will be considered and dealt with as trespassers and will 
gain no rights whatever under such ‘unlawful settlement or occupancy; pro- 


vided, however, that nothing herein contained shall prevent persons from. 


going upon and. over the lands to examine them with a view to thereafter 
| going upon and making settlement thereon when the land shall become subject | 
thereto, in accordance with this notice.. Persons having prior settlement rights, 
as above defined, will be allowed to make entry in conformity with existing . 


| law and regulations. Intending ‘settlers are also warned to ascertain the 


status of surveyed land and get. all information available as to the unsurveyed 
lands by inquiry at the local land. office before making settlement. thereon, . _.- 

It is therefore respectfully recommended that in all cases where 
the Department approves the recommendation of this office that 
lands be opened to settlement in advance. of entry, this office be 
authorized to fix the date of settlement on the sixtieth legal day after 


the date of the order of restoration and to entry on the thirtieth legal 


day after the date fixed for settlement and to insert the above quoted 
_ warning in the notice of restoration, which, being based upon the 
- statutory authority of Sec. 2 of the act of September 30, 1913, will 
make the ruling in the case of Hanson v. Gammanche inapplicable. 
_ The approval of this letter will obviate the necessity of jong: and 
formal recommendations in. particular cases. oe 
Very respectfully, t- .* 3% - 
eS | Cuay TaLbMan, . -- 
e ommissioner. 
Y dpateced Jur une 18, 1914, and it is so ordered : oy Aare 
: A, A. JONES, 
| | Furst Assistant Secretary. 


STATUS OF ST. FRANCIS RIVER SUNK LANDS, ARKAN SAS. 
CIRCULAR. 


Deparrmenr OF THE Inrerror, . 
GeneRaL Lanp Office, 
Washington, ee 16, 1914, 
To San ane: Ewirrraen; - AND OTHERS: 
-On December 12, 1908, and February 7, 1909, “the Department 
of the Interior adjudged those lands situated in Tp. 11 to 16 N., 
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R. 6 E., gad Tps. 12-to 17 N., R..7 E.,.in Bosch Craighead, and _ 


_ Greene ‘Counties, Ark,, hich, were left “‘unsurveyed at the dates of 


_. ‘the original surveys of those townships and which were meandered 


and shown on the township plats as the so-called St. Francis River 
sunk lands, to be public lands of the United States ver 8, eae 
“Decisions, pp. 345 and 462). | 

The above referred-to decisions were iaade subject to a provision 
contained in the act of April 29, 1898 (80 Stat., 367), to the effect 


that the titles of persons who had purchased certain unconfirmed _ 
- . swamp lands with the aforesaid area, eee the unsurveyed — 
portions of the S. 3, S. 4 NE. 4, and the S. NW. 4, Sec. 28, and the” 


 N. 4 of Sec. 83, T.. 12 N., R. 6 E. , and unsurveyed portions of sections 


2. 3, 4,.5, 8, 9, and 10, ie the extent of 1,560.70 acres in the’ ageTe- 


- gate, consitutinie a part of so-called Bagwells Lake, T. 17 N., R. 7 E., 


should not be disturbed. Sec. 36, T. 14. N., RB. 6 ‘B, , although. left 7 
‘unsurveyed at the date of the original survey of said township, was 
approved and patented to the State of Arkansas as swamp land | 


under the provisions of the act of September 28, 1850 (9 Stat., 519), 
and of the confirmatory act of March 3, 1857 (11 Stat., 251). The 


~ information contained herein does not apply, therefore, to said ae: 


. seribed lands. - 


-. + Subsequent to the shoveimenioned dates the. Department | of 
_ the Interior has likewise adjudged those lands situated in Ts. 11 to © 
16-N., Rs. 9 to 13 E., in Mississippi County, Ark., which were left un- — 
surveyed at the dates of the original surveys of those townships and . 


which were meandered and shown on the township plats as Moon, 


Buford, Clear, Flat, Grassy, Walker, Carson, Hickory, Tyronza, and 


Campbells Old Field Lakes, to be public lands of the United States. 


. The original surveys were held to have been erroneous in that tha — 
: unsurveyed areas were returned as “sunk lands” or “lakes,” when 
in fact they were in whole or in part lands-in place when the- surveys 
were made... Accordingly surveys thereof were directed and the | 


plats were ordered to be corrected. 


So-called Moon, Buford, Clear, Flat, Grassy, Walker, and Gitte 
bells Old Field Lakes ie been surveyed and the plats of the town- 


ships" within. which those Jands’ are situated have been corrected. 


The areas within the first-mentioned so-called lake were opened. to 


homestead entry June 16, 1910, and the areas within the other six 
so-called lakes were opened to hem Gena entry November 16, 1912. 
Of the Government lands within the so-called sunk-land area proper, 


those in T. 12 N., R. 7 E., have been surveyed and were opened to. | 


homestead entry July 2, 1913; those in Tps. 11, 12, 13, and 14 N., R. 


- 6 E., and 18 and 14.N,, R. T E. , have been surveyed, snd in geuaeion ; 
| relative to the entering of Government. lands therein may be obtained 
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- from the register and receiver sae the United States land office at 


-.. Little Rock, Ark. 


The field work with reference to the surveys of the Government 
lands within the areas of so-called Carson, Hickory, and Tyronza 
_ Lakes, and also of the so-called sunk lands proper within Tps. 15 and - 
16 N., R. 6 E., and Tps. 15,16, and 17.N., R. 7 E., has been practi- 

cally completed and the wore of Coaectue the plats’ j is progressing 
- as rapidly as possible. Due notice of the correction of said plats 
will be given when the work shall have been completed. — 7 


The status of the unsurveyed areas shown upon the oxiginal plats nae 


as so-called Big, Brown, Round, Golden, Mill, Hudgens, Dismal, and — 
Youngs Lakes, all of which are situated in soriheasters Arkansas, is 


- now under consideration, i in order to determine whether or not'said 


areas come within the same category as the above referred. to areas. © 


‘Due notice will be given of the rendering of decisions at the proper —_- 
time. Investigations may be made from time to time in order to. 
> -ascertain the rightful ownership of lands within other so-called lakes 


in the State of Arkansas. This office can not, however, undertake 


to say at this time whether or not any of the above referred to lands, - : 


with respect to which decisions have not been rendered, will be 
claimed by the Government, nor. can it say when decisions in. the 

cases now pending will be condone’. ee | 
The above information does not aly to any lands me may be 


a similarly circumstanced situated in the State of Missouri.. This 


office has not ordered any investigations in that State and it can not 
say at. this time whether or not any investigations will be made in 

the future. Investigations will be directed, however, if sufficient 
_ ‘evidence shall be: presented in a proper case: tending to establish the’ 
fact that lands have been erroneously or fraudulently omitted from 
the. Government’ surveys which should have been surveyed.. If 
lands in the State of Missouri are being advertised for sale or dis- 
posal, such is a ee eneorpnie in- 1 which the Government has no 
interest. _ 

It is not to be implied from ‘the fovedoine description that the 
whole of each of the above-enumerated townships was declared to be 
Government land. On the contrary, only those portions of the sev- _ 
eral townships which were left unsurveyed at the dates of the original | 


surveys thereof were involved in the above-mentioned decisions. 
- The lands which were. originally surveyed were patented. years ago 


‘to the State of Arkansas under the provisions of the swamp-land 


grant of September 28, 1850 (9 Stat., 519), and the State has in turn _ 
~ . conveyed her interests therein, SO that the title is now within private 


= ownership. The areas which. were originally left unsurveyed and 
| which the Government now claims ade howsver, also been. claimed 
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or are now being claimed by private interests, which allege title e 
through purchase from the State or from the ‘Bt. Francis levee board 
or from riparian owners. | 

The lands described herein giich the Government has asserted 
title to are to be considered in the same category as are other lands . 
_. of the public domain; to.the extent that they are open to settlement — 
and at the proper time to entry under the homestead laws. The law 
- permits settlers to enter upon the unsurveyed lands of the United 
States, requiring them to plainly mark the boundaries of their claims. 
When opened to entry bona fide settlers residing upon and cultivating 
- the lands in good faith will be given three months’ prior right over all 
other persons to make applications for their claims. No entries or — 
filings can be allowed for any of. the aforesaid lands until after the 

‘surveys thereof have been completed and approved by the Com- | 

missioner of the General Land Office and the plats thereof filed in the . 

United States land. office at Little Rock, Ark. Full notice of the - 
time when applications to enter may be presented will be given the 
_ public. through advertisement and otherwise by the register and 
receiver of the latter office, to which officers al] communications 
relative to the formalities of entering such lands should be addressed. 

Persons desiring diagrams showing entire portions of all or any | 
part of the surveyed.lands which adjoin unsurveyed areas may ob- 
tain township diagrams by sending postal money order for $1. for 
each diagram desired to the receiver, United States land office, Little. 
Rock, Ark. -Persons desiring photolithographic plats. of townships ° 


showing the extent to which surveys have been made thereon, and = - 


also meanders which form the boundaries between. lands originally 
surveyed and those portions of townships, which were left unsurveyed 


at date of original survey, can obtain the same from the Commis- 


sioner of the General Land Office, Washington, D. C., by mailing 25 
cents for each township plat desired.. There are two plats for each 
township, the original survey of which has been extended or corrected. 
With. reference to these, persons desiring plats should state whether 
they desire a copy of the original plat or of the amended plat, or both. 
When the status of any lands is requested a description thereof by — 
township, range, and section number and sectional subdivision should 
be given. | 

. The question of title to some of hes a hogedaeh cones lands which 
were omitted from the original surveys has been involved in suits — 
_ in which decisions have been recently rendered. Two of said suits. 
~ went to the United States. Supreme Court, one of which, that of 


. Little v. Williams (231 U. S., 3385), was decided eens 1, 1913, 


. the other, that of Chapman ee Dewey Lumber Company, etc. ». 
St. Francis Levee District (232 U. S., 186), was decided January 26, — 
1914. In ee former suit the question ‘of title AS so-called Walker : 
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Lake, referred to above, was ‘avolved and the United States Supreme - 
Court: held in that case that the State of Arkansas relinquished. under 


the terms of the compromise act of April 29, 1898 (30 Stat., 367), _ 


whatever title it may have had therein under the swamp land grant, 
if the lands were in fact swamp lands at the date of the Government 
survey, and that, therefore, neither the St. - Francis levee district | 
nor their eienee have any title thereto. The question. of whether 
the title has vested in the riparian owners or in the United States — 

was left for future determination. In the latter suit the question 
of title to the so-called sunk lands area proper in T. 12 N., R. 7 E., 


was involved, and the United States Supreme Court held in ‘that case _ 
_ that the title to said area in that township is in the United States. 


On February 20, 1914, the United States District Court’ for the. 


= Eastern Division of ceecnnien District of “Arkansas rendered a. 


_ decision in the suit of United States ». Lee Wilson & Co. e¢ al., in | 
which it was held that the title of the area locally known as Moon a 
Lake, referred to above, is in the United States. — | 
. While the decision of the issues, favorable to the Govecment ; 
in the above referred to suits may be. determinative of the issues 


involving the question of title to the remaining areas which the _ | 


- Government is claiming in the above enumerated townships, yet it 


_ will be necessary for the Government to continue with its suit pre--— 


- viously instituted in the United States District Court for the Eastern 


~ Division of the Eastern District of Arkansas to quiet title in the Gov- 


_ ernment. to the area locally known as so-called Walker Lake involved 
in the suit of Little v. Williams, supra, and it will -probably be nec- 


-. essary to also institute other suits similar to the suit of United 


States ». Lee Wilson & Co. et al., supra, for the purpose of quieting — 
title in the Government to all of the areas claimed by the Government 
and described in this circular the title to which has not been deter- 


i mined by the courts; in fact 4 number of such suits have already been __ | 


instituted. Should the courts finally determine that the title to any~ 


: portion or portions of said areas is not in the Government, settlers 
or entrymen thereupon will undoubtedly be ousted and the’! Govern- 
ment will have no authority to prevent such ouster. The risk, there- 


fore, must be assumed by those making settlement or entry - upon 
said lands. In order that the Government’s suits may not be preju- 
diced by permitting thi title of the lands which it is claiming to pass 
into the hands of private parties, it has been determined that the 
issuance of final certificates and patents to any of the aforesaid lands 
the question of title to which has not been finally adjudicated by the 
courts where suits have already been instituted or where the institu- 
tion of suits is contemplated, will be withheld. 

The above referred to court decisions do not in any wise aes 
the title to any lands which were surveyed at the dates of the original 
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surveys of the townships within which they are situated and which 
were paterited to the State of Arkansas, and the Government, is not 
laying any claim: to the same. 

This office can not undertake to say how soon the question of title 
will be finally adjudicated by the courts, nor when the plats of those 
townships, the surveys of which have not yet been corrected, will be 


ready for filing, nor does it have for distribution copies of the above iz 


referred to court decisions. _ 
This circular supersedes the circular of J anuary 2, 1914 (3 L. D., 
21), pertaining to the same subject. 
Very respectfully, 
= Cuay TALLMAN, — 


ge ; _ | Commissioner. 


Approved: 
Anprigus A. JONES, 
i Hirst Assistant Secretary. 


FORT BERTHOLD, ROSEBUD, AND. PINE RIDGE LANDS TIME OF 
; PAYMENTS. EXTENDED. 


-CIRCULAR. 


Durance OF THE wrertor, 

7 GeneraL Lanp Orrice, 
ee 7 , Cee, June i? 191, 
_ REcGisTers AND RECEIVERS, 

United States Land Offices, 


Minot, North Dakota, and Gregory, South Dakos. 7 


. Sirs : 1. Your attention is directed to section 1 of the act of Con- | 
eTess, approved May 28, 1914. (Public, No. 110), which reads as - 


- follows: | | 
That the Secretary of the Interior is hereby authorized to extend for a 


‘period of one year the time for the payment of any annual installment. due, or | 
hereafter to become due, on the purchase price for lands sold under the act of | 
Congress approved June 1, 1910, entitled “An act to authorizé the survey and. 


allotment of lands embraced within the limits of.the Fort Berthold Reservation 


in the State of North Dakota, and the sale and disposition of a portion of the . . 


surplus lands after allotment, and making appropriation and provision to carry 
the. same into effect,” the act.of Congress approved 1 May 27, 1910, entitled, “An 
act to authorize the sale and disposition of the surplus and unalloted lands in 


; Bennett County in the Pine Ridge Indian Reservation, in the State of South > 


- Dakota, and making appropriation to carry the same into effect,” and the act 
- approved May 30, 1910, entitled “An act to authorize the sale and disposition 
of a portion of the surplus and unallotted lands in Mellette and Washabaugh 


' Counties in the Rosebud Indian’ Reservation in the State of South Dakota, and 


making appropriation and ‘provision to carry the same into effect,” and any 


“payment so extended may annually thereafter be extended for a period of one > 


year in the same manner: Provided, That the last payment and all other pay- 
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-ments must be made within. a period ai Ccoeatine one year after the last pay- 

ment becomes due, by the terms of the act under which the entry was made: 
Provided. further, That any and ail payments must be made when due, unless 
the’ entryman applies for an extension and pays interest. for one year in ad- 


vance at 5 per centum per annum upon the amount due as herein provided, and — 


- patent shall be withheld until full and final payment of the purchase price is 
made in accordance with the provisions hereof: And provided further, That 
_ failure to make any payment that may be due, unless the same be extended, or — 
to make any extended payment at or before the time to which such payment 
has been extended, as herein provided, shall forfeit the entry and the same 
~ shall be canceled, and any and. al oe theretofore made shall be for- 
feited. | | 
 &. Said section applies to entries made after the. passage of the act 
| as well.as to those theretofore made; the time for the payment of any 
‘Installment which is due, or is about to become due, will be extended 
for one year, provided the applicant pays 5 per cent on the amount as 
interest for the year after its original maturity. Further extensions 
may be. obtained on the same conditions, from year. to year, but no- 
installment can be postponed beyond seven years from the date of 
the entry in question. Payment of interest on installments, now due 
and unpaid,. must be made at once, in order to secure: the extension, 
and such payments must hereafter be made at or before the maturity a 
of the installments to be extended. | | 
8. There need be no formal soplicatioll for extension, but making 
the required payment will be sufficient. The receiver will note upon 
_the receipts and on the abstracts of collections the nature and pur- 
pose of the payments. —__ | 7 “a 
4, Three-year proofs may be submitted ‘aie the necessary Nae 


- ing can be made, and the payments be postponed until their maturity _ : 


under the act opening the land to entry or under this act; final cer- 
tificate and patent will not issue on. ay pny until full payment 7 
‘been made. 


er respectfully, 7 is 
Cay TALLMAN, 
ne _ | ¢ onumissioner. 
| Approved: : 
| A. A. Jonzs, . 


Forst: Assistant Seoretary. 


TEMPORARY WITHDRAWALS UNDER CAREY ACT. 
REGULATIONS. . 
Derazrmenr o OF THE INTERIOr, 
| Washington, Jo une I 7, 1914, 
THE Coieiemaronmy: GENERAL Lanp OFFICE. 


Sm: Your letter of June 13, 1914, recommends : a peat of 
‘section 9 of the de Jeera ( L. D., 580, 582; modified 41 L. ‘OD. ; 
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256) issued under the act of ‘March 15, 1910 (36 Stat., 937 ), by the 

addition of a direction that. where Pact ation is made under the act 
of September 30, 1918 (38 Stat., 118), the order of restoration shall 
be approved by the Secretary béfore it beconies. effective. | 


Your recommendation is approved, -and paragraph 9 of the regu- 


lations as amended aa (; 1912 (1 L. v ale is amended to. 
* read as follows: | 


Upon departmental eontoeal of an application for temporary withdrawal, the 


local office will be advised thereof by the General Land Office, and the register 7 


will make proper notations upon the records of his office. 
The one yeir mentioned in the act as the period of withdrawal will commence 
on the date of approval of the application by the Department. 


At the expiration. of one year from the date of approval (or at such prior 
date as the Secretary may determine to restore a part or all of the withdrawn _ 


land), the Commissioner will advise the local office of such restoration, _ 
Upon receipt by the local office of such advice, immediate notation thereof 
will be made on the records, and the lands withdrawn will be thereby restored 
_ to entry, as though such withdrawal had not been made except in case where, 
‘by the. order of restoration, provision is made under. the act of September 30, 
1918 (38 Stat., 118), as to the particular conditions governing the restoration. 
In all cases, restoration shall.be made as provided by the order of restora- 


tion, but where it is found proper to restore land with conditions and restrictions - 
"as provided by the act of September. 30, 1913, the order of restoration shall be 


approved by the Secretary of the Interior before becoming effective. 


Very respectfully, | | 
| | eke J ONES, 
First Assistant Secretary. 

SARAH E, SLIGH. 

Decided June 18, 1914. 


Drserr LAND Eneray—Exrnn stow OF TIME—_W ATER RIGHT. 


An applicant for extension of time under the act of March 28, 1908, for the . 


‘submission of final proof upon a desert land entry, is not required to show 
that he Owns : a- aoe right sufficient for the irrigation of his entire entry. 


Joxus, First Assistant Secretary: | | ; 2 
Appeal has been filed by Sarah E. Sligh from acon of July 26, 


. 1913, of the Commissioner of the General Land Office denying her 


application filed January 24, 1913, under the act of March 28, 1908 
(87 Stat., 52), for extension of fine for the submission of final proof 
on her desert land entry made February 25, 1909, for the E. 4, 
Sec. 35, T. 585, R.8 EG. & S. RM, Phoenix, -Arizona, land 
district, for the ee coon that said opie has. water right | 
sufficient for the irrigation of but 80 acres of said entry, 30 days 
being allowed her, however, within which to make showing that she 
has acquired the right to use of water sufficient for the entire irriga- 
ble area embraced in her ney or to reduce the area of said entry 
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by ‘elinquishment to. conform to the present water right owned 7 


_ by: her.. 


Annual expenditures are shown, as required by i. for clearing 


and fencing the lands embraced in said entry. The applicant is.the 


owner of 80 shares of stock of the Pinal Mutual Irrigation Company — : 


_entitling her to water sufficient, as stated, for the irrigation of 80 


acres. She states she expects to purchase additional stock sufficient 


for the irrigation of the remainder of her entry when she is finan- 


cially able to do so. The system of said company hasnot been com- 
~ pleted, its failure appearing to be due largely to litigation between . 
it and other water companies over rights of appropriation of water 
and also over a reservoir. site, in penniet with a railroad company. 


_. Said litigation as between the several water companies, any of which 


.- as the Department is’ aware, requiring that an applicant for an — 


it appears may furnish water for these lands,.is yet pending. 
There is no law, regulation, or decision of the Department, so far 


24 -extension of time for the submission of final proof on-his desert land 


entry must own a water right sufficient for the irrigation: of his 


~~ entire entry. Such arule of general and universal application would 


not appear to be warranted or wise. Under the circumstances of- 


-” 


this case, this applicant should. not be compelled to purchase 240 - | 


shares of stock in said company in which she now owns 80 shares, 


as Roguired by the Commissioner, 1 in view of the fact that this com- 


pany’s water rights are in litigation with other water companies | 
which may result adversely to said Pinal Mutual Irrigation Com- 
pany, rendering her ownership of stock therein of no avail in per- 


fecting her entry. Her good faith in the premises fully appears, _ 


also that the failure to complete the irrigation system upon which — 
she has depended for the reclamation of these lands was due to no 


. fault: of hers. The: 2 for extension. will therefore be. 


allowed. | | 
~The decision appealed frem is accordingly reversed. 


FT NIOBRARA ABANDONED MILITARY ‘RESERVATION. 


Lvsrrvcrions.. 


Dubaunwenes or THE LyTeERtIor, 
' Generay Lanp OFFice, . 
: eo June I 7, 191 ae 
‘Recrsrsn AND REcerver, | - : | 
7 Valentine, Nebraska. 


- | Saas: Replying to your letter dated June 8,1914, I nave to advise ae 


you as follows: 


Under the regulations approved October 4.1913 [42 L. D., 9821, + : = 


as amended March 23, 1914, all of ‘said lands which are not entered 
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: by a person who was assigned a cmihes entitling him to “en entry, 
as the result of a drawing held for said lands, prior to June 30; 1914, 


will on that date become subject to settlement and entry at 9:00 


o’clock a, m., under the act of January 27, 1913 (87 Stat., 651), oy 
any janlified person. | 7 
Under circular No. 324 dated May 22, 1914, applications: for the 
land may be filed within the period of twenty dave prior to said date 
of June 30, 1914, and such applications will be considered simul- 
— taneously with those presented by persons present at your office.at. 


9:00 o’clock a. m. on June 30th. Where such applications conflict; .in 


whole or in part, you will proceed in accordance with Rule 4 of said _ 


circular No, 324 and draw for priority of right to make entry. 

The law and regulations do not recognize any right of settlement 
prior to 9:00 o’clock a. m. on June 30th, and therefore no. applica- 
_tion filed at said hour can contain an allegation of settlement which 


_ will give the applicant a. prior. right. In case an application is 


filed after 9:00 o’clock a. m.,; June 30th, but prior to the allowance 


of an entry for the same land, which application alleges settlement 


at 9:00 0 clock a. m. and conflicts with an: application previously 


received, where no such right of settlement exists, the application 

which shows settlement on the land will be given ae prior right in 
accordance with the decision in the case of Box v. Dammon e¢ ai. (18. 
- LL. D., 133), and the. case of Dowman v. Moss. (176 U. S., 418, 417),. 


cited 1 in the case of Mann v. Bartholf et al ee L. D.. , 162). 
ee respectfully, 
dD. K. comiien 
aa | Acting Assistant Commissioner. 
epee: June 19, 1914: , 
A. A. JONES,. ; : 
First Assistant Seoretary. 


ns) 


| INSTRUCTIONS. 
June 20, L914. 


INDIAN Oocurunxs OF ee LANDS—ACT OF Marcu 4, 1918, 
“A railroad company isnot entitled to select lieu lands under the act of Mareh 
4, 1913, nor the land department authorized to issue patent for land desig- 


nated as desired by the.company in lieu of land proposed to be relinquished 
or reconveyed. by it, prior to the execution and filing of a relinquishment or. 


_ reconveyance by the company as required by said act; but the company and 
' the Department may enter into an arrangement for the simultaneous de- 
livery of a deed.-or relinquishment by the company for the land occupied 


by an Indian and of a patent A the land es for the land selected. | 


_ In lieu thereof. 
Jonss, First Assistant Secretary: 


| The Department has received your [Commissioner of General Land : 
Office] letter of June 1, 1914, asking for instructions under the act of | 
March 4, 1918 Aef Stat. 1007 > entitled, “An act for the relief of 


af 
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| ‘Tada occupying railroad. lands 1 in ee New Mexico, or Cali- % 
fornia.” : 
‘Your request is made i in connection = the case ‘of Ellen Clark, 


an Indian of the Wintu Tribe, who filed allotment application under ~~ 


the act of February 8, 1887 (24 Stat., 388), as amended, for the. 
SE. 4, Sec. 21, T. 86 N., R.5 W., M. D. M. , Sacramento, Galifornia, | 
Tt was alleged in sipport of her application that Ellen Clark had 
resided upon and improved this land since 1870. | 

The land described is within the primary limits of the grant to the 
_ California and Oregon R. R. Co., now Central Pacific Railroad Co., 
under the act of July 25, 1866. (14 Stat., 239), and said land was 
listed by the company August 1, 1895, and patent issued thereon’ 
March 11, 1896. For that, reason ‘the focal land_ officers rejected the » 
application of Ellen Clark, and in her appeal from their action it was 


urged that. her claim comes. within the act of f March 4, 1918, ask a 


_ which provides: 7 
That the Secretary of the. Interior ne and he is hereby, authorized in his 7 


: discretion to request: of. the present claimant under any railroad land grant 


a relinquishment or reconveyance of any lands situated within the States of 
Arizona, New Mexico, or California passiig under the grant which are shown 
to have been occupied for five years or more by an Indian entitled to receive 


the tract in allotment. under existing. law but for the grant to the railroad — 


‘company, and upon the execution and filing of such reliquishment Or. reconyey- | 
ance the lands shall thereupon become available for allotment, and the com- 
pany ‘relinquishing or reconveying: shall be entitled to select within a period of | 


three years after the approval of this act and have patented to it other vacant _ 7 


nonmineral, nontimbered, surveyed public lands of equal area and. . value situ- 
--ated in the same State, as may be agreed upon by the: Secretary of the Interior, . 
- provided that the total area of Jand that may be exchanged under the provisions 

- of this act shall not. exceed three thousand. acres in Arizona, sixteen thousand . 
~ acres in New Mexico, and five. thousand acres in. California. 


‘In pursuance of this legislation, your olilice, on June 20, 1913, re- oo 
~ quested the railroad company to reconvey the land embraced 3 in the 


application of Ellen Clark, in order that it might become available 
for allotment to her and that the company might select, other lands — 
in lieu of the tract thus reconveyed. : 

Tt appears that under date of March 21, 1914, the aiaent storied 
for the Central Pacific Railroad Company area your office that 
a deed reconveying. the land in question to the United States had 
been prepared and executed and is now in his possession; that the | 

- company desires to have patented to it in lieu of the land applied © 

+ for by Ellen Clark the S. 4N. 4, Sec. 24,T.17 N., R. 14 E., M. D. M., 
* - California; that he is authorized by the company to alone inspection | 
and peaimination of said deed “ with the distinct understanding, how- 
ever, that final delivery thereof is not to be made and that no title 
' 1s to pass until. delivery to.the company of a patent covering. said. 

8. $ of N. 4 of Section 24, pee 17. North, oe if East, -_ 

~  M. D. M., California” " 
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| Tt is ree under the provisions of the ae of March 4, 1918, that . 
until the execution and filing of the relinquishment or reconveyance 


the railroad company does not become entitled to select another tract; 


nor is the Department authorized by said act to issue patent for the- 
lieu selection of the company prior to such relinquishment or recon- 
_veyance, although no reason is seen why the company may not recon- - 

vey its land and select lieu land at the same time. What the com- — 
pany evidently desires in this instance, before surrendering its title _ 
to the land in question, is some assurance as to the lieu land desig- 
nated by it. It would doubtless be satisfactory to the company if it 
were assured that allotment of the land reconveyed would not be 
made to the Indian until all question as to its securing the title to | 
the lieu land is settled. In any event, however, the lieu land desig- 


nated could not be patented to the company even though its deed to | 


the reconveyed. tract should be found satisfactory in all respects, — 
__until an investigation is had of the lieu land to determine whether 
it is of the condition and. character ere by the act oF 7 


_ March 4, 1918. 


~ After: all preliminaries a are completed, such as s determining that 


> the company ’s deed conveys valid title and that the lieu land selected 


by it is of the character contemplated by the act, it is not seen why 
satisfactory arrangements may not be made for practically simulta- 
neous delivery of the instruments involved—that is, delivery by the 
company of its deed to the land occupied by the Indian, and by the - 
Department of its. patent for the land selected 1 In lieu thereof by | 
the company. | , 


————— 


ENLARGED HOMESTBAD—ADDITIONAL—SEC. 6, ACT FEBRUARY : 


| 19,: 1909. 
_Instrvotions. 


DurartMent OF THE enone 
.GunERAL LAND OFFIcx, 
| . Wading, June 25, L914. 
| REGrsTeRs AND RECEIVERS, ae 
| Salt Lake City and Vernal, Utah. 
Strs: Section 6 of the enlarged homestead act. of February 19, 
1909 (85 Stat., 689), dispenses with the necessity of residence upon 
the land entered thereunder. It’ provides, however, that “after entry” 
and until final proof the entryman shall reside. within such distance 
of said land as will enable him oer: to farm. the same as re- 
quired by this section.” 
It is apparent. that. ‘Question 5 to the Agiaant and re 3 to 
the witnesses, on Forms 4-369 and 4-369a, for proofs in homestead 
cases, are not strictly aes to this class of entries. However, — 


Sore 
., 
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4 


aS. evidence regarding the entryman’s residence is percuient and, in 
fact, necessary, the forms mentioned may be used in ‘proofs thereon. 
The proof-taking officers should elicit, from -the claimant and wit- 
| nesses, testimony as to the place, or eee ‘where he has resided — 
'. since the date of the entry, and this may be inserted in the blank - 


space following the questions mentioned. They should not satisfy 7 


- themselves with answers to the sole effect that the entryman has 


not lived upon the entry, not being required to do so. Moreover, in 
order to bring out full testimony regarding the entryman’s super- 
vision over the farming, the following questions will be asked claim- 
ant and the witnesses, being inserted as part of Questions 5 and 3 


respectively : 


_ State to what extent vou hhave (or the entryman has) supervised the farming : 


of the entry.. 


Copies of sehiiaes ‘instructions (to be qa shortly) will is 
transmitted by you to the. officers _ in your cistnicts; authorized, to : 


| take proofs. 


The statute, as -odified by. Ke provisions of the act et June 6, 
1912 (87 Stat., 128), requires that one-eighth: of the area of the entry 


‘be cultivated during its second year, and one-fourth during’ the 


third, fourth and fifth years, and until submission of proof—unless 7 


- the requirerhents in this respect. shall have been reduced as provided 

_ by the last-named act. Proof should be accepted, if it shows the re- 

- quired cultivation, and good faith on ee part, in ae 
- out the spirit of the law. 7 : | 


Very respectfully, & Hy gage eS 
a of te Ciay TaLttMan, — 
rn a . Commissioner. 
Approved, June 25, 1914: 7 | 
_Awnprieus A. JonzEs, 

Furst Assistant Seoretary 


INSTRUCTIONS. 
June 29, 1914. 


eae ENTRY BY GuanprAan FOR MInor CHILDREN oF SoLpIER. 
Where entry is made by guardian for a number of minors under the provi- 


sions of section 2307, Revised Statutes, the homestead right of each is 7 


_ thereby exhausted to the extent of the interest of each in such entry. 


J ONES, First Assistant Secretary: 7 
‘Under date of June 18, 1914, you ee of General ia 
Office] submitted for departmental, decision the following question : 


- Where a’ soldier dies leaving no widow-and several minor children, and. such 


| minors make and perfect a joint entry by guardian, as. allowed by section 2307, . : 
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R. S., could the minors, on attaining their majority, exercise any further : 
homestead right? : ' “ 


The section. referred to provides: 


In case of the death of any person who would be entitled to a homestead 


under the provisions of section two thousand three hundred and four, his widow, — 


if unmarried, or in case of her death of marriage, then his minor orphan chil-— 
dren, by a guardian duly appointed and officially accredited at the Department 
of the Interior, shall be entitled to all the benefits enumerated in this chapter, 
subject to all the provisions as to settlement and improvement therein con- . 

_ > tained; but if such person died during his term of enlistment, the whole term — 
of his enlistment shall be deducted from the time heretofore required to perfect 


the title. 
Section 2298, Revised Statutes, reads as follows: 


No per son shall be permitted to acquire title to more than one quarter-section 
_ under. the provisions of this chapter. . 
Jn the case of Adelia S. Royal - (15 7 D. 408), the Daeaeinent 
held that where a widow of a soldier makes Tomeattad entry under — 
section 2307, Revised Statutes, in her own name and ‘perfects title’ 
thereto, she exhausts her right under the homestead laws. In that 
case it was argued that the widow had two rights, one of which could: _ 
be exercised under section 2307, Revised Statutes, as the widow ‘of 
- the soldier, and the other under section 2289, Revised Statutes, as her 
own individual right... The Department held, however, that the — 
_ limitation expressed in section 2298, Revised Statutes, applied and 
that the homestead right was exhausted by the first entry made by 
the widow. 
In the case; 5g Louise C. Moran (35 L. D. , 520), tie Department: 
held that where the minor child of a soldier nee homestead entry 
under section 2307, Revised Statutes, by a duly appointed guardian 
and perfects title thereto, the homestead right is thereby exhausted. _ 
~The above decisions do not preclude allowance of an. additional 


- homestead entry under section 6 of the act of March 2, 1889 (25 Stat., 


854), where the former entry embraced less than 160 acres. 
_ The exact question now presented is one which, so far.as observed, 
has never been the subject of departmental adjudication. A: some- 
what analogous question was involved in the case of Heirs of DeWolf 
v. Moore (87 lu. D., 110), as to the qualifications of an entrywoman 
on account of eens ownership of lands. The entrywoman in that 
case. had one-third interest in: an undivided tract of 320 acres. Jt. 


was held that i in estimating the acreage of an undivided fractional ~~ | 


- interest in said property, for the purpose of determining the qualifi- 
- cations of the entrywoman, she should be charged with that portion _ 

of the total acreage of the land owned by her in common with others - 
which ‘is represented by ‘the fractional extent of her undivided in- 
. terest. This seels fo be a natural and logical conelusion i in the case 
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\ 


there rcsenied and rio reason is seen, i why. the same principle should 
not be applied to the question now presented. 2 | 

It is accordingly held that where entry is made by guardian ‘for | 
- a-number of minors under the provisions of section 2307, Revised 
_ Statutes, the homestead right of each: is s exhausted to the extent ¢ of | 
the interest of each in such entry. “ 


ROY T. YOUNG. 
Decided Puly 2, “1914. 


; Homusrean ENTRY OF Born CoaL AND Noncoa LANDS. _ 
A homestead entry under the act of June 6, 1912, may embrace both lands - 
classified as coal and lands classified as noneoal ; but in such case the’ entry . | 
will not be subject to commutation, and patent issued thereon must reserve | 

to the DCnited States the coal deposits. in the tracts classified as coal lands. 


| J ONES, First Assistant Secretary: a ee 
Roy T. Young has appealed fa decision of J une 14, 1913, ba the 
Commissioner of the General Land Office holding for cancellation 3 in 


part his homestead entry for the reason that it embraced lands = 


classified as coal lands and lands classified as noncoal. | 
_ April 25, 1911, the SW. 4 SW. 4, Sec. 32, T. 15 N., R. 52 E., M. M.,, 
Miles City, Montane, land district, was classified i coal land and | 
appraised at $20 per acre. 
March 14, 1913, Roy T. Young made homestead entry for the S. 4 


- SE. 4,5. 4 ‘SW. 4 1, said section. The Commissioner in the decision — 


appealed from held that said SW. 4 SW: i was subject to homestead 
entry only under the act of June 29, 1910 (36 Stat., 583), which pro-_ 
vides for allowance of homestead entries of lands classified. as being » 

valuable for coal deposits, with reservation of the coal to the United 
States. Said act further provides that residence and cultivation of. 
such lands must be performed as required by the enlarged homestead 


act of February 19, 1909 (35 Stat:, 639), which, as amended by the 


recent act of June 6, 1912 (37 Stat., 123), requires cultivation. of one- 
sixteenth of the area of the entry beginning with the second year of 


_ + the entry and one-eighth thereafter and until final proof. It is also 
_ provided that entries under the enlarged homestead act can not be 


- commuted. © 7 7 : 
The ruling of the Commissioner was in issudanes with the prac- 


tice established prior to the said act of June 6, 1912, which was a. 


proper ruling at that time because of the different requirements as 
to residence and cultivation appertaining to entries of the lands thus 
_ differing in character with respect to coal deposits.. Since the enact-_ 


| ment of the law of June 6, 1912, supra, this distinction is deemed 


unimportant and no sufficient reason is seen for refusing to allow the | 
35017°—vor 483-1419 | | ior : 
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lands thus differing i in character to be embraced 3 in one Sry: Of 
~ course, it is necessary to take the precaution to note on the application. © 
- proper references to the laws applicable to the respective. tracts and . — 
when patent issues the coal deposits must be reserved to the United 
States as to the tracts found to be coal lands. -An. entry. embracing | 
coal lands will not be subject to commutation. These views are in 
accordance with instructions to the Commissioner by the Department 
under date of Marchi 12, 1914, in the case of Nicholas Becker. 

The decision appealed ae is accordingly reversed and the entry 
| will be allowed to remain intact, unless other erie non appear. 


es 


“HEIRS OF J OHN BROWNSON EI AL. 
Decided july 2, 1914. 


Naval TIMBER RESERVES—CASH ‘ENTRIES. 

Where persons were permitted in good faith to purchase lands, bearing val- 

- wuable live oak and pine timber, reserved under authority of Congress. for 

_ the United States Navy, and cash certificates of entry were issued to them 
therefor, such entries should not be disturbed, where the Navy Department 
has no present use for the lands on account of their valuable timber, but 
should be permitted to remain maeD until such time as Congress shall take 
action in the matter. 


Jonzs, Fi inst. eres Secretary: 

The heirs and legal representatives of J sia Brownson and Daniel 
- Fisher appealed from decision of the Commissioner of the General 
Land Office, of July 8, 1918, holding for cancellation cash entry, 
made by said Brownson and “Fisher, at Opelousas, Louisiana, now 
Baton Rouge, May 27, 1839, for SE. 4, Sec. 34, a 14 5. CR. 11 E., 


La. M. 


The land here eee and that sabGnad in aren other io 


~ eases herewith decided, was reserved by the President of the. United 
States under authority ‘of Congress for use of the Navy of the United 
States, the land then bearing valuable live oak and pine timber. 

This Department has been advised that the Navy of the United — 
States is no longer in need of this timber reservation and no objec- 
tion exists, on the part of the Navy Department, to their disposal as 
- public lands. The question was referred to the: Attorney-General of | 


the United States who, J anuary LO, esti be the epunon to ss 


the Navy Department ‘that: 


‘In my. judgment: an order of the. President is not sufficient, Congress alone is 
competent to exercise the discretion by which the land in question shall re 
to be: held for the special purpose of the Navy Department. ; 

 - The land and Navy Departments have sought action by. Congress | 
3 for authority to vacate these reservations and, at a former session of 
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Congress, Senate Bill 3111, 58th Congress, ond Session, was oad ae 


a. providing for restoration. to the public domain of this live oak tim- 


ber reservation, but the bill, for some reason, failed to pass. 
| ‘Notwithstanding the reservation, the local land office at Opelousas, | 
Louisiana, permitted entries of the land, among which is that of. 
Brownsen and Fisher, May 27, 1839, oak entry 2608, for the E. 4 
NE. 4, SE. 4, Sec. 34, T. 14 S., R. 11 E, The same partion were-also- 
“permitted to make cash entry, No. 2604, the same day, for lot 3, Sec. 
‘OT, entry 9605 for SW. 4, W. 4.SE. 4, Sac: 35, and entry 2607, for lots 
1 nd 5, Sec. 28, T. 14 S., R. “11 K., all of which were held = can- 


cellation by the Commissioner { in letters of the same date as the pres- 


ent entry: The notice was served to show cause why entry should not 
be canceled arid attorneys Foster; Milling, Bryan and Saal: protested — 
against cancellation of the entries showing that cash was paid by the 

_entrymen and final cash receipt and certificate of entry were filed in 


4 the record and were issued to them; that they have improved the 
land, have paid taxes to the: State of Louisiana. ever since the entry, _ 


i and ended with the prayer: 


We therefore respectfully appeal to you from the ruling of the Commissioner 
of the Land. Office, and petition that you overrule his decision, and order that 
- he allow the private entries above described to stand, and that he refrain from 
disturbing the rights: of our clients in the premises, : : 


The United States, having received full passe seventy-five 


years ago, and the purposes for which the reservation was made hav- 


ing ceased to exist now that ships are built of steel and not of oak, 


-and-the Department being advised by the Secretary of the Navy that - 


the Navy Department has no further use for such reservation, the 
United States isin no condition, retaining the consideration as it does, 
to cancel the certificates of aes ee they’ ¥ were improperly- 
allowed. | 
3 Congress, moreover, during a Gomis session, took jurisdiction 3 in 
this matter and considered what disposal of the land it would au- 


 thorize. In respect to naval reservations, no longer needed, Con-_ 


gress, by act of March 3, 1879 (20 Stat., 470), in respect to abandoned 


naval reservations 10 the State of Florida, provided’ for sale of the : 


lands, with the proviso: 


That all persons who have, in good faith, made improvements on said reserved 
lands so certified at the time of the passage of this act,.and who occupied the | 


i same, Shall be entitled to purchase the part.or parts so occupied and. improved 


~by them, not to exceed one hundred .and sixty acres to any one person at one 
dollar and twenty-five cents: per acre, within such FeAsona ole time as. may be | 
fixed by the Secretary of the Interior. , 


- While this applied. only to reservations j in the State of Florida: - 
was none the less a declaration of policy showing what, in the opinion . 
of Congress, ¥ was due to prehs who had been prroneouey porta 
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to make entry. for lands SO: reserved. ‘Though no provision tins been 


. made for like reservations now of no public utility in the States‘ of 


- Alabama and ‘Mississippi, no action adverse to entries there can be — 


properly made in the face of such a: declaration of policy.. If the. 


entries be canceled, the parties who have in good faith made such 
entries and have improved, the land would be deprived of the rights 
which Congress gaye to persons like situated in the State of Florida: _ 
- In the view of the Department, therefore, the matter should be left — 
in the condition it is until Congress. chal take some ‘action in the 
_ matter. The order to show cause is therefore vacated and no action 

will be taken. against any such entry, where the record shows that — 


_. the purchase was made in good faith for money paid and cash certi- 
 ficate of entry was issued. This order, however, will appy only to 


lands for which the Navy Department at this time has no present — 

use or purpose on account of its. valuable timber. | 

.. The schedule of other similar entries pending before the Dead 
~ ment. is hereto annexed, in which the same order i 1s made and the s same 

course will be observed : | eis 
Cash entry 2582, by Pierre Jupiter, May 10, 1889, for lots 2, 8, and a 

4, Sec, 34, T. 14S, RB. . | 
Cash. entry 2759, by Daniel Fisher, Sistha: 16, 1840, for lots 

3 and 4, SW. 4 SW.d, Sec. 28, T. 14S.,B. 11 E: oe 7 

_ Cash entry 2760, by Daniel Fisher, September 15, 1840, for. frac- 

tional SE. 4, Sec. 29,T. 145, R11 EE. . | 
Cash entry 2761, by Daniel. Fisher, September 15, 1840, for Sw. 4 


= Sec. 34, T. 14 S., R115. 


Cash entry oT 62,.by Daniel Fisher, September 15, 1840, for frac- 
tional-Sec. 32, T.148.,R.11 E. - | 
~ Cash entry 2768, by Daniel Fisher, September 15, 1840, for NW. 4: 
SW. 4, SE. 4 , Sec. 88, T. 14 S., R. 11 E. | 

Cash a 7 99, by Daniel Fisher, October 27, 1840, for E.. 4 SE. 4, 
Sec. 27, T. 14 S., R11 E. | 7 
+ Cash entry 2800, by Daniel. Pitan: October 2%, 1840, for’ W. 4 
NW. 4, Sec. 35, T. 14S, R11 BE. 

Cash entry 2802, by Daniel. Fisher, October 21, 1840, for E. 4 NE. 4, 
Sec. 34, T. 14S, R11 £E. - | 

Cash entry 4081, by Henry Bradley, agar 29, 1843, ‘fractional See 
38,lots-1 and 2, See. 86,T.158,R.12E. - 

- Cash entry 4114, by John Alston, December 26, 1848, for lois 3, 4 - 
aiid 6. Sec. 5, lots 2, 8, 4 and 5, Sec. 6, T.15'S.,R.11 E, ~ 

Cash entry 4115, by J. D. Dawson, ‘December 26, 1843, lots 1 and 2, 
“See. 5, lot 1, Sec. 6, T. 15 8, R115. | 
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oa’ ADMINISTRATIVE RULING. 
| July 15, 1914. ‘ 


_ Forest Eau RAILROAD, AND STATE. SELECTIONS WITHDRAWALS. . 

No such right: is acquired by a forest lieu, railroad, or State selection, prior 

- to approval thereof by the proper officer of the United States, as will except 
| the land. from withdrawal by the government under oe act of Ju une “a 1910. 


- Lang, Secretary: | 
' Many forest reservations when vented ineladed Jands gated by — 


or patented to private parties. Under the law (act of June 4, 1897) 


_ these. settlers or owners might, if they chose, select other vacant land 

in lieu of such holdings. So, too, as to railroad grants. If it was — 

_ found that these contained mineral. lands, or were already settled, 
the railroad concerned was given the right to take other lands. And 4 

the States to which’ the Federal Government made certain gr rants 

might, under conditions specified in | the Jaw, select other lands in 
their stead. 

Certain. of these selectors now claim patantes or r ask: the approval 


of their lists of selections. As to most of these selections there can 


. be no question but. that patent should issue. - As to some, however, 


| the Government itself has intervened, Congress ae aainorized | - 
their withdrawal for certain public purposes. - 


_ This question, therefore, is now presented: Is the Secretary of the 
Interior free to dispose of these selected lands, in the face of the act 
of Congress withdrawing them from disposition? | : 
It is my conclusion, after a careful study of the authorities, that 
no such authority has been given to, the Secretary of the Interior. 


The acts of Congress authorizing exchanges are merely offers on the: _ 


part of the United States to exchange other lands for lands held 
by the selector, and the right of the, selector does not attach. nor 
equitable title pass upon mere presentation of the requisite papers. — 
There remains the necessity for action upon the offer by the duly . 
authorized officer of the United States. Until that acceptance has _ 
been given and the equitable title passed, Congress has full ay 

- to devote the land to a-public purpose. . — eS 

The act of June 25, 1910 (36 Stat., 847), soeciaeaile cuthomees 

the President to ‘withdraw: public ignde from disposition and to re- — 
serve same “for water-power sites... . or other public pur- 
poses,” and directs that such “aidrawals or reservations shall re- 
main in force until revoked by the President or by Congress. Con- 
gress enumerated in the act the exceptions. from the effect of. such 
withdrawals: (1) certain mineral claims; (2) homestead or desert- 


land entries made prior to withdrawal; (3) lands upon which valid. . 


settlement. had. been made and is. s being maintained at date of | 
withdrawal. | | | 
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Thus Congress recognized. that there were certain claims which - 
the Government would except from the effect of its own with-- 
_ drawals; and because no exceptions whatever were made which, in 
letter or spirit, would apply to exchanges like those involved in = 
forest leu, State, or railroad selections, I am compelled to the ¢on- 
clusion that Congress intended to male its. withdrawal SUpEETOE to | 


these classes of claims. 


Congress having. power to withdraw Innds and ‘desais them toa ~~. 
public use, notwithstanding the existence of the inchoate claims — 
mentioned, having authorized the withdrawals and reservations by — 


the act cited, and withdrawals having been made for public purposes, 


as preseribed in the act, the Secretary of the Interior has no power - 
or authority to approve or accept such selections or exchanges or to. 


| relieve them from the force and effect of an existing: reservation. 


“ ee 


: _AvrHorities : Frisbie ». Whitney (9 Wall., 187 ) ; Rector v. Ashley | 
(6 Wall., 142); Yosemite Valley Case (15 Wall., 77); United States 
v. Hanson (167: Fed., 881) ; Shiver v. United States (159 U.S., 491) 5 


Russian-American Company v. United States (199 U.S.,570) ; Union 
Pacific v. Harris (215 U. S., 886); Stalker v. The Oreeon, Short 
Line (225 U. S., 142); Sosdol Ranch (11 Ops. Atty. Gen., 490) ; 
Cosmos v. The Gray Eagle Oil Company (190 U. S:, 801); Clear- 
water Timber Company v. Shoshone County (155 Fed. 612) : ; Rough- 
‘ton v- Knight (219.U. 8., 5387); Daniels v. Wagner (205 Fed., 235). 


TRETRVORTONS, 
April 20, L914, 


7 ideation Cece mie knos OF LAND AS CosaLt—Acr OF Marcu 3, 1909, 


The proviso to section 7 of the act of March 3, 1891, does not operaté to con- 
firm an entry against an act of Congress passed. prior to the expiration of . 


two years from the date of the issuance of the receiver’s receipt upon final 


entry; and where within the two-year period the land was “ classified, 


claimed or. reported as being valuable for coal,” and also within such’ ‘period 


the act of March -3, 1909, was passed, the entry is not confirmed against 7 


- gaid act, and patent if issued must be in accordance therewith; but in case 


more than two years had elapsed from the date of the issuance . of the | 
receiver’ s receipt upon. final entry prior to classification, claim or report | 
that the land was yaluable for coal,. or prior to ‘the ‘passage of the act. of | 


March 3, 1909, nothing would remain for the land Reparetene save the 


ministerial ‘duty of issuing patent. 


Jo ONES, First Assistant Secretary: : 
‘The Department has considered your [Commissioner of General 


| —Tand a memorsnant dated ove 9, 1914, directing its ailen: 
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~ tion to iis decision in ane case of Herman v. Chase (37 L. D.; 590), 


and requesting to be advised if the proviso to section 7 of the act of - 


March 3, 1891 (26 Stat., 1095), 1s applicable to cases where the char- on 

acter of the land is acne 
In its decision in the case of J noob A. Harris (42 L. D 1), the = 

| Department held: 


Syllabus* Under the proviso to section 7 of. the act of March 3, 1891, an ene 


is confirmed against any proceeding by the government, as well as against fs 


_ private contests and protests, unless such proceeding was pending at the expira- 
tion of two years from the date of the issuance of. the receiver’s receipt. upon 
final. entry. . 


‘The decision in Mertie C. Tr aganza (40 L. D. , 300) ; ant all others 
in conflict with the doctrine announced in the eee case were over- 


| ruled. This included, of course, the decision in Herman v, aie 
supra. : 


In this connection, it: is proper és say that while the lapse at more. § 


_ than two years from the date of the issuance of the receiver’s receipt _ 
upon final entry will bar a contest or protest based upon any charge 


whatsoever, this rule does not mean that the entry is confirmed — | 


against the operation of an act of Congress passed prior to the ex- 
‘ piration of the two years. For example, if within the two-year — 
period the land embraced in an entry were “classified, claimed or — 
_ reported as bemg valuable for coal,” and, if, also ein such two- 
year period, the act of March 3, 1909 (35 Stat., 844), were passed, it 


is obvious that the entry would not be confined against the act, and — 


3 “patent, if issued, must issue in accordance with the act. If, however, : 
more than two years had elapsed from the date of the issuance of the 
receiver’s receipt upon final entry, prior to classification, claim or. 
report that the land was valuable for coal, or prior to the passage 


re - of the act, nothing would remain to this Department save the minis- 


“oe duty of i ‘alas patent. 


- JOHN RICHARD HEINZ," 
Decided April 29, 1914, 


SOLDIERS’ ADDETTON AL-—DECLARATORY Siena : 

The mere filing of a soldiers’ declaratory statement is not the suena of 
an entry within the meaning of section 2306, Revised Statutes, and is not. 
_ therefore a proper basis for additional oa under that section. 


J ONES, First. Assistant Secretary: 


John Richard Heinz has appealed from the edeaidion of the Gis - 





missioner of the General Land Otiiice, dated November 22,, 1913, , reject- .. 


a See same case on rehearing, page 300. 
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ing his application under. section 2306, Revised Sistites for the 


_ SW. 4NE. 4, Sec. 6, T.4N., R.3 E., M. M,, Billings, Montana, land 


district. This application i is based, to the extent of .11.49 acres, upon 
the alleged right of John Farner, wha performed the requisite mili- 


tary service, and who, on September 23, 1873, filed his declaratory. 


statement for. 80 acres of public land in ‘Nebraska, subject to home- 


stead entry. Farner did not make homestead entry pursuant to this 


declaratory statement. The Commissioner rejected Heinz’s applica- 


tion for the reason. that a declaratory statement is not a sufficient basis ; 


for the additional right of entry conferred by section 2306, Revised 
Statutes, and the appeal filed renders necessary the consideration of 
the origin and the nature of the right conferred by that section. 


- The act of April 4, 1872 (17 Stat., 49), conferred es the aitien 5 


and officers therein specified the right— 


— to enter upon and receive patents for a quantity of public lands (not mineral) - 


_-not exceeding one hundred and sixty acres, or one quarter-section. ... Pro- 


vided, ‘That said homestead settler shall be allowed six months after focane: 


his homestead within which to commence his settlement and improvement. . 


Src. 5. That any soldier, sailor, marine, officer, or other person coming within 


the provisions of this act, may, as well by an agent as in person, enter upon 


said homestead: Provided, “That. said claimant in person shall, within the time 


_ prescribed, commence settlements and improvements on. the same, and there- 
; after fulfill all the requirements of this act. : 


By the act of June 8, 1872 (17 Stat., 333), the eee of the act. 


of April 4, 1872, above quoted, was amended to read’as follows: 


To enter upon and receive patents for a quantity of public lands (not mineral) 
not exceeding one hundred and. sixty acres, or one quarter-section. ... Pro- 
vided, That said homestead settler shall be allowed ‘six months after locating 


his homestead, and filing his declaratory statement, within which to male his — 


entry and commence his settlement and improvement. 


Sec. 5. That any. soldier, sailor; marine, officer, or other person coming , within. . 
the provisions of- this act may, as well by an agent as in person, enter upon said - 


homestead by filing a declaratory statement as in pre-emption eases: Provided, 


- That said claimant in person shall within the time prescribed make his actual - 


‘entry, commence settlements and improvements on the same, and perce Tier 
fulfill all the requirements of this act. 


: The other provisions of the act of April 4, 1872, were carried into | , 
the act of June 8, 1872, without change as to anything affecting the . 


question under consideration. 


_ By the act of June 992, 1874, aoeues ihe revised. statutes of the 


‘United States, the act of June 8, 1872, was. codified as sections 2304, 


: 2305, 2306, 2807, 2308 and 2309. Sections 9306 and 9309. read: as 


| follows: : 


‘Sue. 2306. Hvery person entitled, nude the er of ‘section. Gacity@ 206 
hundred. and four, to enter a homestead who may have heretofore entered, 
under the homestead laws, a quantity of land less than one’ hundred and sixty 


oe 
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: acres, shall be permitted to enter EO > much ‘land as, when added. to the quantity - | 
previously entered, shall not exceed one. hundred and sixty acres. * * * 


SEc. 2309. Every soldier, sailor, marine, officer, or. other person coming within — 


the provisions of section | twenty-three hundred and four, may, as: well by. 
- an agent as in person, enter upon such homestead by filing a declaratory state- | 
ment, as in pre- emption cases; but such claimant in person shall. within the © 


time prescribed make his actual entry, commence settlements and se aan 

ol the same, and thereafter fulfill all the requirements of law. | 
It will be seen that no provision was made by the act of ‘Ape i] 4, “ 

1872, for the making of an original entry in the local office, by the 


soldier, and that it was the purpose of the act of June 8, 1872, to _ 


cure this defect and others not necessary to be here considered. It 
is manifest, from the language of the earlier act itself and the amend- 


ment thereto, ae the right conferred upon the soldier or his agent | 
to “enter upon ” and “ locate” a homestead was the right to go upon | 
the land and mark out his claim. Under the terms of the act of 


June 8, 1872, the actual going upon the land by the soldier or his 
agent, ad the location of the claim upon the ground, was obviated ; 
and the filing of a declaratory statement was substituted for the re-_ 
quirement of the act of April 4, 1872, and became, by the terms of — 
the later act; a constructive entrance upon the land. | 
It has never been held by the Department that anything, Shahar: 
by the soldier or his agent, was required by the act of June 8, 1872, 


- prior to or subsequent to the filing of a declaratory statement, except 


that the soldier should, within six months make homestead entry at. 


the local office, and bevin settlement upon and improvement of the 
land. In this connection it should be observed. that the phrase “a 


declaratory statement as in preemption cases” presupposes at ne 
a constructive entrance upon the land, imasmuch as a preemption 


declaratory statement. not predicated upon some act of settlement or 


improvement conferred no right. : . 
The right of additional entry conferred by. section 2306, Revised 
Statutes, is restricted to. those soldiers and sailors “who may have 


heretofore (i. e., prior to June 22,1874) entered under the homestead 


laws a mae of land. less than 160 acres.” That this language 
contemplates only those who had actually made homestead entries 
at the local land offices is apparent from the fact that never has a 


. preemption | or homestead declaratory statement been held to be an 


entry; it is distinguished from an entry by Sec. 2309, R. S., itself; 


and the history of Sec. 2806, R. S., clearly: shows what | is Meant by 
.the word “entered ” as used. therein. | 


In the act of April : 4, 1872, the right of additional ali panteited | 


by section 2 thereof was upon those who may have theretofore en- 
_ tered under the homestead laws less than 160 acres. It’ cannot be 
~ contended that poe to that act a homestead entry. could have been | 
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made through a declaratory statement, or otherwise than at the local 
office. ‘The amendment of this act by the acts of June 8, 1872, and 
of June 22, 1874, carried forward this word “entered” and its con- 


text unchanged. The purpose ‘of the amendatory act of June 8, — 


— 1872, was so. obviously, as to the matter here under consideration, ) 
‘lnited to the provision for the assertion of the homestead claim in 
the local office rather than upon the land itself, that there exists 
no ground, after more than forty years of decivion: to the contrary, | 
for indulging the belief that the word “entered” as used in the — 
latter act and carried into section 2806, meant. otherwise than- land 
entered at the local office; in other words, the actual entry demanded 
by section 2309, following the filing of the declaratory statement. 


And while it must. be adinitted that the expression used in section 


9309, Revised Statutes, permitting the soldier to “enter upon such 
: homestead by filing a declaratory statement as in preemption cases,’ 
is obscure, the Department is of the opinion that the real intent of | 
~ the language used has been correctly as well as. uniformly arrived 
at in previous adjudications upon the subject. In short, as herein- 
before pointed out, the act of April 4, 1872, required the soldier or 
his agent to actually enter upon and. locate a claim, with no pro- 
vision for its assertion-in the local office. Three months later, Con- 
gress, anticipating, no doubt, the confusion that would result from 
such a method, substituted a provision which was intended to be, 
and has been held to be, the assertion of claim in the local office 
through a declaratory statement, for the physical entering upon the 
land and location of the claim upon the ground. In its last analysis 
this means no: more than that the filing of the declaratory statement 


ea shall have the legal effect, of a previously required going upon the 


land; a conclusion clinched by the fact that, under the preemption. 
law, ‘the filing of a. declaratory statement by one who had never 
gone upon the land claimed conferred no right. — | 

So much of the argument in’ support of the pending. Pe as 
is addressed to the fact that the filing of a declaratory statement 
exhausts the homestead right, may be briefly disposed of. . Congress 
alone. has the power to remedy any injustice and inequality. that 
may result from the law itself, rather than from its administration. 


If it be assumed that this Department should sustain the pending a 


appeal in favor of one who never entered any land under the home- 
stead law, upon the ground that a. declaratory statement exhausts 
the homestead right as effectually as a honiestead entry, what-logical — 
reason would exist for denying the right of additional entry to.a 
soldier who, under the act of April 4, 1872, “ entered upon”.a tract 
of, say, 80 acres, but never asserted any ee claim either. through 
| declaratory statement or a homestead aa a 


2 


( 
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The attention of the Department bas from time ‘to time, ‘been 
directed to the supposed injustice of its rulings with respect to sol- 


+ diers? declaratory statements, especially those to the effect that: the 
_ declaratory statement expires by limitation of law;and without neces-_ 


sity for official cancellation, upon the lapse of more than six months 


Pa without entry and settlement; that a declaratory statement does not 
| segregate the land from sther appropriation; and that the declarant. 
has in reality no more time within which to effect settlement upon 


his claim after the filing of the declar ation than has a homestead 
entryman after the placing of his entry of record. - It is unnecessary, _ 


_ for the purposes of this decision, to argue the soundness of the de- 
is partmental decisions from. which: these alleged hardships flow. But 
-. itis pertinent and appropriate to direct attention to the fact, appar- 
ently overlooked, that in 1872, in the then- existent state of the home- 
stead law, the privilege afforded the soldier of filing a declaratory 


statement gave him a decided advantage over other parties seeking 
the exercise of their homestead rights. At that time the law, now 


embodied in section 9291, undoubtedly i In terms: required that a home- 


stead entryman ‘should establigh residence upon his claim promptly 
upon entry; the soldier was allowed six months for that purpose. — 
The advantage conferred | upon the soldier by the statute has disap- 
peared through a long series of departmental decisions which, how- 
ever unsound, have ripened into a rule of property. The privilege of 


. filing. by agent was a distinct advantage granted the soldier over 
other parties, who were required to appear personally before the local 


officers to make entry.. Finally, the very act authorizing him. to file 


or) declaratory statement without previous settlement, gave to him, and. 
his widow and minor orphan children, as an ieee ped gift, upon no - 
. condition save that of military: service and: a former homestead entry - 
_of less than. 160 acres of land, the very right sought to be asserted in — 


this case. No injury has followed the enforcement of the rule that 
the filing of a declaratory statement exhausts the homestead right, 
that will bear comparison with the evils that would have resulted 
from a contrary holding. The declarant who failed to make entry — 
has been the beneficiary . of all, subsequent laws permitting second _ 
entry. Had soldiers and sailors each been permitted to tie up for six — 
months 160. acres of land, without loss of the homestead privilege by 
filing a declaratory statement and according it segregative effect, a 
reign of speculation in the public domain would have been inau- 


5 gurated, to the shame. of the patriotic spirit that gave birth to the law. _ - | 
“Whether viewed from the standpoint of law or equity, the De-- 
partment. after mature consideration, finds no merit in the contentions 


made in. this ‘appeal, and the decision of the Commissioner 3 18 accord- 


- ingly affirmed. 
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J OHN RICHARD HEINZ (ON REHEARING), 
| | Decided July 30, 1914. 


SoLpIERS: Antero Deck ARATORY Seemeiecite, 


_ A soldiers’ declaratory statement which never ripened into a homestead. entry oi 


_is not a sufficient basis fOr a soldiers’ additional pene under section 2306, 
- Revised Statutes. 


CONFLICTING DEPARTMENTAL DECISION MODIFIED, 


Departmental decision in Charles H. Dempsey, 42 L. D., 215, modified. 


‘ di ONES, First Assistant Secretary: : | 
‘Counsel for John Richard Heinz has filed a motion for ene 


of departmental decision, dated April 29, 1914 [43 L. D., 295], re-- 


jecting his application, under section 2306, R. 8., for the. SW. 4 


NE. 4, Sec. 6, T. 4 N., R. 3 E., M. M. , Billings, Montana, land dis 


trict. This application was acct in pare upon the alleged right of 


John Farner, who performed the requisite military service, and, on 


September 23, 1873, filed his declaratory statement for 80 acres of 


ean eg Nebraska, subject to homestead entry.. Farner, did _ 4 


not make homestead entry pursuant to this declaratory statement, 


and in its said decision of April 29, 1914, the Department held that ‘ 


‘declaratory statement which never ripened into homestead. entry is 
not a sufficient basis. for the additional right of entry. conferred by 
section 2306, R. S. | 


It is strenuously urged j in the pending motion that the Bupcens 
Court of the United States, in the case of Whitney v. Taylor (158 
U. S., 85), has decided “that any filing which segregated the land 


and made known the claim of record was an entry.” While the 
— Court, both in the head notes and in the body of the decision, re- 


ferred broadly and generally to a preemption declaratory statement. 
as an entry, in the sense that it is a claim asserted and entered of . 
record, it decided that an uncanceled and unexpired preemption 
declaratory statement was such a claim as excepted. the land from 


the grant to the Central Pacific Railroad, by the act of July 1, 1862 
(12 Stat., 489). It has never been held, and can never under the law 


be held, that the filing of a declaratory statement, whether.under the © 


preemption or the homestead law, is the equivalent of an entry, as 


that term is used in the statutes, for in either case the claim initiated - 


by the declaratory statement is forfeited by failure to. make entry 
within the time required. Reference is also made in the motion to 
the declaration in Whitney ». Taylor, supra, to the effect that a— 


declaratory statement bears substantially. the same. relation to a purchase 
under the preemption law that the original entry in a homestead case. does to 


the final acquisition of title. The purpose of each is to place on record an asser-_ 
“lon of an intent to obtain title under the respective mpc “ This ‘statement | 


t 
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--was filed with the register and receiver, and was obviously intended to enable oe 
them to reserve the tract from. sale, forthe time allowed the settler to perfect | 


his: entry and pay for the land.” Johnson v. Towsley, 13 Wall. 72, 89. 
The decision of the Court, above quoted, while decisive as. to. 


the analogy between a preemption declaratory statement and an 


original homestead entry, has no bearing upon the. force and effect 
_ of a soldiers’ declaratory statement, which does not obviate the neces- 


sity of the making of an original homestead entry, and.- resembles a ~~ 


preemption declaratory statement in form only. . As was pointed out 
in the departmental decision of April 29, 1914, in this case, a pre- 
‘ emption declaratory statement was a declaration. of intention -to.. 
acquire title upon a settlement already begun, while a soldiers’ declar- 
tory statement is a mere declaration of future purpers both as to 
settlement and entry. ; 
| Reference is also made in the Pe motion to ithe doen in 
_ Charles H. Dempsey (42 L. D., 215), and to the unreported case of © 
Tom P. Hughes, Helena 06918, in which it was held that a with-— 
drawal did not defeat the right of Hughes to perfect a claim-initiated _ 
by the filing of a soldiers’ declaratory statement. While the Depart- — 


ment, upon mature consideration, i is convinced that the language. used = 


in-the Dempsey case is too broad and should be, and hereby i is, modi- 
fied to conform to the conclusion herein reached, it is. obvious that 
Dempsey’s claim was properly disposed of. The soldier filed the 
declaratory statement before the adoption of the revised statutes, but 
did not make entry until after that date. Under these circumstances, — 
the date of his entry is, by relation, that of the initiation thereof, and © 
the case was both within the letter and spirit of section 2306, R. 8. 
The situation presented under the facts of the Dempsey case is @holly 


unlike that here under consideration, where no homestead entry or . 


“entry under the homestead law” has ever been made, but where, on 
the contrary, the claim of Farner. perished under the terms of the. 
‘statute, because he did not make such an entry. The decision in the 
Hughes case was clearly correct, but 1s s without ee in this 
proceeding. = : 
It is argued: that a seldiars declaratory statement 4 is an entry under. 
the homestead laws, within the meaning of section 2306, R. S., be- 
cause the filing of the declaratory statement is the iidae on of a 
homestead right. Can it be said that a valid settlement, which isalso 
an initiation of the homestead right, is a homestead entry within the _ 


meaning. of the statute? It.is urged that a soldiers’ declaratory state- 


ment is an entry under the homestead laws, because it exhausts the — 
homestead right. The ownership of more than 160 acres of land, or — 
the acquisition of title to 320 acres of public land, under the agri- 
cultural land laws, exhausts: the homestead right. . Is the gue _ 
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of pee jandes or the ae of a desert land entry, the equivalent : 
of a homestead entry within the meaning of section 2306, R. 8.2? As 
was pointed out in its former decision in this case, these and all other 
arguments based upon analogies: or upon the supposed injustice and 
inequality of the law, are of no avail as against, the express terms of | 
the statute, which not only do not recognize a soldiers’ declaratory — 
statement as an entry, but require the ‘declarant to make an entry 
under the homestead law within six months, uecn penalty of for- 
feiting all claims under his filing. | 

The motion is denied. | , 


- HESSEY v. N ORTHERN PACIFIC RY. CO. 


"Decided May 20, 1914. 


NorrHERN Pacirre InpemNrsy—Lose MINERAL LANDS. 
Indemnity ‘gelections by the- Nor thern Pacific Railway Company ander the — 
act of July 2, 1864, for lands lost to its grant: by reason of being mineral - 

in character, may be made of the nearest. available lands within fifty miles — 


of the line of road. : 

INDEMNITY SELECTIONS OUTSIDE OF SraTE IN | WHICH Loss OccuRRED. | 

In selecting indemnity for the loss of mineral lands, the Northern Pacific | 
Railway Company is not limited to the State in | which the loss occurred. | 


INDEMNITY SELECTIONS NEAREST Lost LAnps. . 
- Lands selected as indemnity by the Northern Pacific Railway Company for 
mineral lands. lost to its grant are not nee to be. nearest to the lost | 


| lands. 
INDEMNITY SELECTIONS NEAREST THE LIne or Roap. 
In view of the fact that the Northern Pacific Railway Company’s right of. 
_ indemnity selection-is far in excess of the available lands within the limits. 
of its grant subject to selection, compliance’ with the provision in the act 
of July 2, 1864, that the lands selected as indemnity for lost menere nde 
shall be nearest to the line of road, will not be required. “2 


7 J ONES, First Assistant Seoratoays 
January: 7, 1911, Robert. H. Hessey filed in | the ieee office at — 
Duluth, Minnesota; his application No. 08978, to make homestead _ 
| entry for the SW. 4 SW. 4, Sec. 31, T. 54 N., R. rf W. No settlement — 
prior to the filing: of his application is ated This land lies . 
within the second indemnity limits of the grant to the Northern 
Pacific Railroad, now Railway, Company, under the act of July 2, 

— - 1864 (18 Stat., 365), and the joint | resolution. of May 31, 1870 (16 
~ Stat., 37 8), and was embraced in the company’s indemnity: list No.. 
. 4, filed i in the Duluth, Minnesota, land office, October 17, 1883, and 

rearranged. list 15-b, filed April 10, 1893. This list was finally: can- 
—celed November 9,. 1909. Daceinser. 9, 1909, the Northern Pacific. 
Railway Company ppled to > select these lands, with ere per list. 


i 
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No. 5B, assigning as base eheeseae ieee lands lost: to its grant | 
in the State of Montana, classified-as such pursuant to the provi- 


‘ sions of the act of Congress approved. February, 26, 1895 (28 Stat... 


683), (20 L. D., 356). 


_. Froma decision of fhe Gin aoaee of the General Land Office, oe 
dated May 15,.1918, holding his homestead application for rejection. 


for conflict with the pending: selection of the railway company, © 


Hessey prosecutes this appeal. to the Department. 


In behalf of appellant it is contended: First, that fie Jands 
selected are not within the limits granted by the act of 1864, within, 


- .. which the railway-company could make indemnity selections in Min- 


nesota; second,-that the selection is based upon lost mineral lands’ 


: tig thes State of Montana, whereas the selected lands are in Minne- 


sota; third, that the lands selected are not the nearest to the line of | 
road: as expressly required by the grant; fourth, that they are not 


nearest to the lost lands, as required by necessary implication, in - 7 


view of the express. provisions and character of the grant. | 
These questions will be treated in their order. The first assign- 


- ment is conclusively disposed of by the act of J raly oe. 1864, ee 7s 


which reads in part as follows: 


_ Provided further, That all mineral janas be, and the same are Hereby. ex- 


_ cluded from the operations of this act, and in lieu thereof a like quantity of | 
- unoccupied and unappropriated | agricultural lands, in odd numbered sections, — 


nearest to the line of said road, and within afty miles ELCECOF, may be Selected 


as above provided. 


The words ‘ ‘and within fifty miles tneéat: ” bunleracated in ‘the 
above quotation, do not appear in the act as printed in the Statutes 


_ at Large, but are in the act as passed and approved and as recorded | 
-.in the State Department. The lateral limits, within which the rail- — - 
road company may make indemnity selections for mineral losses, 
_are fixed by said act at: fifty miles from the line of road, and within 


that limit the railroad may select the nearest lands available ‘for such > 
purpose. See opinion of Attorney General (41 L..D., 571.) | 

The second contention made by appellant was disposed of in the. 
opinion: above cited, in which it was stated : 


I am of the opinion that in selecting indemnity lands for the loss of mineral 
lands the company is not limited to the State in which ‘the loss, oceurred. : At- 
torney General Garland thus answered the question, so far as losses of agri- 


cultural lands were concerned, in his opinion of January 17, 1888 (19 Op., 88), 


and this ruling has been consistently: followed by your Department. Northern ~ 

Pac. R. R. Co., on review (20 L. D., 187); ; Northern Pac. R. R. Co. v. Shep- 

herdson (24 L. D., 417) ; Hagen v. Northern Pac. R.-R. Co. (26 L. D., 812). | 
‘There is no reason’ ‘for a different ruling in regard to mineral pases 


If the selected lands are not even required to be in the State 


‘wherein. the lost sands lie, there i Is No implication, necessary or other- 
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wise, i in the act that they ahail be nearest to the ® lost ina as urged 
in the fourth contention made by appellant.” | | 
The third contention presents a question not etete ore considered 
by the Department. Counsel for appellant i in his brief and in a ‘let- 
ter filed in this case, has given the description of a number of tracts. 
which, he alleges, are nearer the line of road than those selected by 
the company. A careful examination of the records in the General . 
Land: Office discloses, however, that with the exception of four tracts _ 
in the State of Wisconsin, all of these lands were, at the date of 
selection (December 9, 1909) either embraced in filings of one kind 
_ or another, or were chided 4 in an Indian Reservation, ane were not | 
therefore subject to selection by the railway company. | , 
. As to the four tracts in Wisconsin, it appears that ieee were, in 
fact, vacant at the date of the filing of this selection, but that they 


have since been embraced in homestead entries. This raises the ques- 


tion as to ‘whether or not the selection proffered in 1909 is invalid 
because of the fact that there were other vacant tracts nearer the 
_ line or road than those selected. The Department is constrained to 
_ answer this question in the negative, without the necessity for an 
-imvestigation, as to whether the four tracts referred to were, in fact, 


unoccupied. by settlers and otherwise subject. to selection -by the 7 


company. | 
It has been aatertained By the land. department that the amount | 
of land which the railway company will receive will be far short 
of the quantity originally granted, and this is.true, were the railway 
company to receive patent for all the public lands within its limits, — 
both primary and indemnity, now subject. to listing’ or selection. 
~ When the act of July 2, 1864, supra, was passed, it. ‘was undoubtedly 
contemplated that the. railrosd company should receive a sufficient 
quantity of land within its place limits to satisfy the greater portion 
of its grant, and that the lieu-selections necessary to be made to ~ 
satisfy the losses within the place limits would only ae a — 
of the lands within the indemnity limits. 
It now appears that such is-not the case and that there. remains 
a large amount of base which the railroad company will never be 
able to satisfy from the remaining unappropriated public lands with-. 
in the limits of said grant.. 
This grant extends from ‘Aahiana: Wisconsin, to raceme Wash- | 
ington, and throughout the entire length of the road, entries and set~- 
tlements are being made and relinquishments filed daily. constantly. 
changing the status of these lands. It is, therefore, practically im-. 
- possible for the railroad or this Department to do more than ascertain - 
| approximately just what lands are vacant at the time of the filing of 
_ agiven selection. To place the strict and technical construction upon 
this statute, insisted eau ae the eeaties would Poh in eifect, to. 
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: cut off the right of selection existing in the company, thereby defeat. 

Ing the very purpose of the act. . 

‘In construing the paragraph of the act. of 1964, harsiabatoes quoted, | 
_ reference must be had to the other provisions of said act in order that 
the purpose for which it was passed may be understood. The act 
_ in its entirety discloses clearly an intent gn the part of Congress to 
_ donate to the railroad company a specific quantity of land in place, 
and. where losses occurred within the place limits to allow a selection 
of indemnity in the satisfaction of such losses. This being the inten- 


tion of the act and the right of selection being far in excess of the | 


available lands subject to selection, the requirement. that the lands — 
selected be nearest the line of road becomes a useless and vain re-_ 
quirement. If upon examination of the records it is ascertained that, 
there are other available lands nearer the line of road than those 
selected, the company could at once, and probably would, file other 


base therefor. The rejection of the selection upon this ground would - 


simply cause a changing or rearrangement of the base assigned and . 
_ put the company to unnecessary and useless trouble and expense, since. 
. they could proffer other valid base in the selection of any available 
lands which might be found by the Department subject to-selection. 
The Department 1s disposed to give to the act in question that con- — 
struction which will effect the purpose clearly expressed therein. It 
follows, therefore, that the selection made by the railroad company. 
is valid, and being prior in point of time to the homestead applica- 
tion of appellant, his application. was properly rej jected. -The decision 
appealed ee is affirmed. 


JOHN L. LONG. 
‘Decided May 27, 1914 


— Coan LAnps IN | Arne Oana AND IMPROVING OF MINE, | 
The discovery of an ‘outcrop of coal upon a tract of land does not constitute = 
the opening and improving of a mine thereon within the meaning of section , 
ou: of the act of April 28, 1904, providing “that any person or association 2 
of persons qualified to make entry. under the coal land laws of the United -- 
States, who shall have. opened or improved a coal mine: or coal mines on 
any of the unsurveyed public lands of the United States in the District of 
Alaska, may locate the lands upon which such mine or mines are situ- : 
ated,” ete. : : . <4! 
DIScovERY OF Oernde-seie Conte aenoaniie Novice APPLICATION. | _ 
No right of. location and entry under the act of April - 28, 1904, is acquired - 
by merely discovering an. outcrop of coal, staking the claim, recording the | 
| notice of location, and applying for patent. | 


Jones, Hirst Assistant Secretary: | ee | 
This is an appeal by John L. Long from a | decision. of the Circe a 


missioner of the General Land pee dated June. 12, 1912, 2, holding: re 


5017" —vor, 48—14—20 
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for psection his coal inna application 0263, made under the act of 
April 28, 1904 (33 Stat., 525), for the Pioneer coal claim embracing 
lands described: by survey 436 in the Fairbanks land district, Alaska. 
Notice of location in this case was filed for record March 14, 1907, 
in the district recorder’s office, and on September 5, 1910, applica- 
tion for patent was filed. Payment for the land has not been made. 
_ Upon examination of the proof submitted in support of the apph- 
_eation the Commissioner failed to -find any allegation that a mine 
of coal had been opened or improved upon the land as required by 
law, as a basis for entry of unsurveyed coal lands in Alaska, and for 
this reason held the application for rejection and declared the loca- 
_ tion to be null and void. From this action the claimant has appealed 
-to the Department. —_ 

Section 1 of the act of April 28, 1904, supra, under which this 7 
application was made, provides as. follows: OO 

That any person, or. association of persons, qualified 6 make entry ander the 
coal land laws of the United States, who shall have. opened or improved a 
coal mine or coal mines on any of the unsurveyed public lands of the United 
States in the district of Alaska, may locate the lands: upon which such mine — 
or wines are situated, in rectangular tracts containing forty, eighty, or one 


hundred and: sixty acres, with north and south boundary lines run according 2 % 


--to the true meridian, by marking the four corners thereof with permanent 
monuments, so that the boundaries thereof may be readily and easily traced. 
And all such locators shall, within one year from the passage of this act, or. 
within one year from making such location, file for record in the recording 
_ district, and with the register and receiver of the land district in which the 
Jands are located or situated, a notice containing the name or names of the 
' locator or locators, the date of the location, the description of the lands located, 

and a reference to such. natural objects or permanent monuments as will readily . 
’ identify the same. ies, 3 


Section 2 of said act provides as follows: 


That such locator or locators, or their assigns, who are citizens of the United - 

‘States, shall receive a ‘patent to the Jands located by presenting, at any time 
within three years from the date of such notice, to the register and receiver of 
the land district in which the lands so located are situated an application there- 
. for, accompanied by @ certified copy of a Plat of suENey and field notes 


thereof,. 
It is eaeael in . this case that no ‘sites as to improvements 
upon the land of any character is made in the location notice which - 
was filed in the office of the district recorder, and in an affidavit, | 
‘sworn to on J uly 10, 1907, the claimant states as follows: 

I came into possession of said tract of jand on the 25th day of March A. D., . 
1906; and have ever. since remained in actual possession continuously; that 


there is on said claim a valuable mine of coal, the vein being uncovered and 
exposed for a considerable distance; and actual mining of coal can be begun 


‘and carried on without any development work whatever | in the nature of sinking. — 


shafts, running tunnels, etc.,.and for this reason no ‘development work is neces- 


\ 


DECISIONS  BELATING TO THE PUBLIC LANDS. Bo si aoe - 


Sary nor have I caused any to be done or schenaed any money in mabe or im- 


2 | provements to open up said mine; that I am not personally acquainted. with the 


{ character of said described land, but that I have held possession of the Same: 
_ through my duly authorized agent P. R. McGuire of Fairbanks, Alaska, whose 
| affidavit with regard thereto is hereto attached aud made a ner hereof. | 


In his applicaion for patent the claimant states— = _ 


‘That I have not expended any money in any ‘development. of coal lands on said 
tract, in. labor and improvements, for the reason that there are on said tract 
; several large veins or faces of coal ‘uncovered and exposed for nearly the entire — 

‘width of the tract, and. it would be. a useless expenditure. of time and money to 
further develop said veins of coal as actual mining of coal can be begun and | 
ear ried on .without any ceNeunen work whatever by may of sinking shafts 
| and running tunnels. , 


~ Itis also observed 3 in foe sonneslion hae the United States Dapaiy 
_ Surveyor, who surveyed the claim, reports that ‘ ‘no improvements | 
_ have been made on the claim.” t 4 
Tt is contended by counsel for claimant in a brief filed 3 in support 
of the appeal, that where coal has been discovered prominently ex- 
posed upon a tract of land in outcrops so situated that the deposit can. 
be readily removed without the necessity of: preliminary excavation, 
as It-is upon the lands here involved, the requirements of the law as 
_ to the opening or improving of a | mine have been met. eS 
After a careful consideration of the coal land law and of the regu- 
lations and. decisions thereunder, the Department fails to find any 
i. support: for the contention advanced. The-act of April 28, 1904, 
supra, very plainly provides that only those persons who have opened 
or improved a coal mine or mines may file a valid location notice and 
an application for patent for unsurveyed lands in Alaska. 
It is deemed advisable at this time to briefly and in a general’ way 
consider all acts of Congress relating to the disposition of coal lands. 
The present law relating to this subject begins with. the act of 1873 
(17 Stat., 607), which has been carried into the Revised Statutes and 
appears as sections 2347 to 2352, inclusive. This act was passed not 
many years: after the Congress had provided for the prospecting for 
precious minerals and other metals and for the: mining oz such ores 
and ultimate sale of the land: The act, of 1878, supra, in its sixth sec- 
tion, specifically provided— | | 
' ‘hat nothing in this act shall be construed — 36. ete authorize the sale | 
of lands valuable for mines of gold, silver, or copper. | . 
‘This act is entitled “ An act to provide for the sale of the lands of 
the United States containing coal.” It is significant that no mention 
is made of and no provision made for. the prospecting for coal. 
| Evidently it was assumed that the. public coal lands were either 
known, or else indicated by. surface croppings. Section one of this _ 
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act provided for the ee of vacant coal iaade upon payment of the 


price therefor. This section had no other object 1 In view than the 


absolute sale of a given quantity of coal land for a price to he paid _ 
at the time of entry. It is evident that this section did and could. 
only relate to the surveyed lands. Sections 2 and 3 of the act made | 


_ provision only for a preference right of entry. This preference right — 
of entry under these sections could be continued for a period of four- 


teen months from the time of entering into possession of the land. 
It was a valuable right, and of course should be construed as having 
been conferred by Congress. only upon a valuable consideration. In- 

looking: into these sections it is found that this valuable right is 
conferred only upon those “who have opened and- improved, or 
- shall hereafter open.and improve, any coal mine or mines apen the . 


public lands, and shall be in actual possession of the same.” The 


conclusion is irresistible that. Congress intended by the granting of 
this privilege to encourage the actual opening of a coal mine with a 
view to present use of the coal. Any other construction would sub-" 
ject Congress to the criticism of having conferred a valuable right 
without adequate consideration and without any service performed — 
contributing to the public welfare. The requirement that the per- 
sons seeking this privilege ‘ ‘shall be in actual possession of the 
same,” and the further provision in section 4 of the act that the 


_ possession shall be followed by “continued good faith,” can bear 


no other construction than that the preferred claimant shall be en- 
7 gaged in good. faith in the opening and: developing of a pe oducing | 


mine. 
- . The above eqncliigions are a3 fortified by the laneaes ‘used in 
 the'sections of the act which relate to the procedure prescribed for 


the obtaining of this preference right. In section 3 of the act it is 


provided that all claims for this right must be presented to the _ | 


register of the proper land district within 60 days “after the date 
of actual possession and the commencement of ee on the . 
land, by the filing of a declaratory statement therefor.” In the case 
of conflicting claims, as specified in section 5 of the act the preference 
right is awarded only by reason of “ priority of possession and im- 
| provements, followed by. proper filing and continued good faith.” 


“An examination of the legislation previous to 1873 and of the 


reasons which were assigned for the passage of the act now under | 
consideration makes it appear that the above interpretation of the — 
act of 1873 is correct. The first act of Congress respecting coal — 
lands was enacted July 1, 1864 (13 Stat., 343), and an act supple- — 
mental thereto approved March 3, 1865 (13 Stat., 529). The first of 
| these statutes provided for the sale of coal lands to the highest bidder 
at a minimum price of $20 per acre, and any lands which had been 
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thus offered. and not sold: were ‘asia: liable ie penis entry at. 
the minimum price. ‘The second of these statutes provided : 
_ That in the case of any citizen of the United States who, at the passage: of 
this act, may be in the business of. bona lace actual coal-mining on the public ; 
lands, ... Shall have the right to enter,.....-a quantity of land not ex- 
ceeding 160. acres, to embrace his. iniprovements and mining prewisee at the 
| minimum price of twenty dollars per acre. ‘ 
The above statutes failed to meet the wants of ie Game as well — 
as the necessities of the Government. The Department of the In- 
terior prepared a bill which in its essential particulars. became the. 


present law of March 3, 1873... After the bill had been introduced, it - 


was referred to the iteriag Department for a report. A report 
was prepared: by the. Commissioner of the General Land Office and 
submitted to the Senate with the concurrence of the Secretary of the 
‘Interior. The report of the Commissioner of the General Land 
Office. sheds much net upon the present law, and i is as follows: | 


DEPARTMENT OF THE INTERIOR, 
. GENERAL LAND. OFFICE, | 
Washington, D. C., February 6, 1872. 
Sm: T have examined the inclosed bill—Senate 522—“ to provide for the sale 
- of the lands of the United. States containing coal,” referred to this office by the 
Department. proper, and with reference to the subject T° have the honor to 
state as follows: 
The only legislation- nereiorene had “ Gaderer respecting sears ena is: com- 

‘prehended in the act of July 1, 1864 (Statutes 18, page 343), and the act SD 


+ Dlemental thereto, approved March 8, 1865 (same, page 529). 


The first of these enactments authorizes the President, after: three ‘months’ 
public notice, to dispose of any tracts embracing coal-beds or coal-fields, con-— 
-stituting.a portion of the public domain, to the highest’ bidder, and in suitable 
legal subdivisons, at a minimum price of twenty dollars per acre, and allows. . 
any such tracts not disposed of at such public offering to be thereafter entered 
at.private sale at such minimum. ‘This law is objectionable in‘ affording no 
- protection whatever to parties who may have actually expended their time, 
_ labor, and capital in opening up and developing coal mines in the public domain, 
and also in failing to limit the right of purchase to a given quantity, thus inter- 
posing no bar to monopoly. - er 
As no lands have ever been proclaimed for sale under said act, of course no 
-. entries have been effected thereunder. 

The supplementary act of March 8, 1865, aforesaid, provides in ‘substance 
that citizens of the United States who were on the 3d March, 1865, in the . 


3 business of bona fide actual coal mining upon public lands for purposes of com- 


merce, may have the right to enter one hundred and sixty acres or less quantity 
‘in legal ‘subdivisions, including their mining improvements and premises, at the ? 
minimum price of twenty dollars per acre. . | 
The privilege thus granted is a special and not a general one, affording nO 
protection to miners unless ney were operating coal-beds or ote Belle on the 3d 
March, ‘1865. | 
Under its provisions | several entries aaa been ‘effected by parties éomniine . 
within the letter of its repuirements WHEE the lands have been surveyed, — 
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- Phe proposed law will, if. saotee: guard against monopoly by restricting the 
right of purchase to a stipulated number of acres, will protect the right of 
parties who are now developing these mines, or who may hereafter expend their . 
labor and capital in doing so, by giving. them a preference right of entry of a 
specified number of acres embracing their improvements, and will enable the 
Government to realize a fair price for the tracts so disposed of.. oe 

Proximity to completed lines of railroad forms the basis of acre valuation. a 4 

The acts of Congress heretofore cited with reference: to coal lands are -vir- _ 
tually inoperative, and a thorough consideration of the subject leads this office 
_to believe that the proposed legislation would tend greatly to the public interest 
and enable the Department to deal practically. with a question assuming great : 
importance in the administration of our public land ‘system. 

With great respect, your obedient servant, : 

° Wiis DRUMMOND, 
2 | , Commissioner. 
Hon. CoLumBus DELANO, © 
Secretary of the Interior, 


The interpretation put upon the act of 1873 by the Dod of 
the Interior soon after its passage appears to be in pao with the 


views hereinbefore announced. 
Section 14 of the rules and regulations promulgated April 15, 1878, 
to govern the disposition of coa] lands under this act, provided :. 


“The opening and improving of a coal mine, in order to confer a ee 
right of purchase, must not be considered as a mere matter of form; the labor 
expended and improvements made must be such as to clearly PGK the good 
faith of the claimant. 


Sections 15, 16, and 17 are also illuminating, and are as follows: 


15. These lands are intended to be sold where there are adverse claimants 
therefor to the party who by substantial improvements, actual possession, and 
a reasonable industry shows an intention to continue his development of the 
mines, in preference to those who would purchase for speculative purposes | 
only. With this view, you will require such proof of compliance with the law, 
when lands are applied for under section two, by adele’ claimants, as the 
| circumstances of each case may justify. _ 

16. In conflicting claims, where improvements have been made prior to March — 
8, 1878, you will, if each party make subsequent compliance with the law, award 
‘the land by legal subdivisions, so as to secure to each, as far as possible, his 
valuable improvements; there being no provisions in the act allowing a joint 
entry by parties claiming separate portions of the same legal subdivision. 

1%. In conflicts’ when improvements, &c., have been commenced subsequent to. 
March 8, 1878, or shall be hereafter commenced, priority of possession and im- 
provements shall govern the award when the law has been fully complied with | 
by each party. A mere possession, however, without satisfactory improvements, 
will not secure the tract to the first occupant, when a subsequent claimant shows - 


his full compliance with the law. 


“The above instructions were in Sane aes and almost in “the s same — 

| language again promulgated; by a circular directed by the Commis- 

_ sioner of the General Land Office to Registers ane Receivers, dated 
July 81, 1882 (1 L. D., 7 Ce 3 | 
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‘It will be aated that no provision is made for the: passing of title 
| ‘to any coal lands until after a regular survey, and the only provision | 
in the act under consideration: which ‘relates to unsurveyed land is 
found in section 3: thereof, which, after requiring the filing ofa 
declaratory statement, provides: ee Ue ee 
When the township plat is not on file at the date of such improvement, filing 


must be made within sixty days from the receipt of such ‘plat at the CISA 
. office. 


Tt follcira: theretore: that fis fale right which can. be deities . 
under this statute upon unsurveyed land is.a preference right of 


entry when the township plats are filed and that such. preference -, : 


‘right can only be obtained by one who has so complied with the re- 
quirements of the law as to entitle him to a oe right of aun | 
upon surveyed land. 

_ This act of 1873 is the only tee now in figs vehi aeordes for 
the sale of public coal lands within the present limits of the Federal’ ~ 
States, except that in 1894 section 2401 of the Revised Statutes was so 
amended as to permit “persons and associations lawfully possessed 
of coal lands” which are not surveyed to have the same esurxeyed. in 
accordance with the provisions of that section. 

. Bearing in mind-the construction of the coal-land laws of. the 
United States as above set forth, no difficulty is encountered +1 in arriv- 
ing at a correct interpretation of the coal-land laws relating to. 
Alaska. By an act of Congress June . oe et aoa oe it is - 
provided : | . =” | 
That so much of the public land laws. of the United States are’ hereby ex- 
.- tended to the district of Alaska as relate to coal lands, namely, sections twenty- 


three hundred and forty-seven .to - twenty-three hundred and fifty-two, inclusive, , 
of the Revised Statutes. | 


- This act may have been passed without baltnia into oneideration | 
the fact that the public lands in Alaska had not been surveyed, and 
that even base and meridian lines had not. been established. This 
condition made it impossible for anyone to acquire title to coal lands 
in Alaska. In order to meet this condition, Congress passed the act 
of April 28, 1904 (38 Stat., 525). This act of 1904 made provision | 
- whereby title could be obtained to coal lands over which the regular 
- public surveys had not been extended. This law, however, did not 
confer its benefits upon all persons or all citizens of the United 
States. It was. pease limited to a ‘definite class by Pee | 
therein— < | | . 
That any person or association of persons qualified to mipke entry under the 


coal-land laws of the United States, who. shall have opened or ‘improved: a‘ coal 
mine or coal mines on any of the wnsurveyed public lands of the United. States — 


in the district of Alaska, may locate, &e. 
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_ It will be observed that the wands descriptive of che: persons who 
are entitled to the benefits of this act are precisely the words used 
in the act of 1873 which designated the persons who, under its pro-. 
| visions, were entitled to a preference right of entry. The last state-~ 
ment is subject only to the exception that the conjunction “and” 
between the words “ opened and Improved ” as found in the act of. 
1878, was changed in the act of 1904 to “or,” so as to read: “ opened 
or iiproved: ” Tt is believed, however, that this change cannot sub- 
_ ‘stantially modify the interpretation to be given to the statute, anid 
the change of the conjunction may be disregarded for all practical 
purposes. Subsequent legislation affecting coal lands in Alaska has 
no relation to the subject now under consideration. It. follows, 
therefore, that no one prior to the extension of the regular Govern- 
ment surveys over Alaska is authorized to acquire title to any public 
coal lands there situate unless and until he has done and performed - 
those acts and things which, if done-in the United States, would 
_ entitle him. to a preference right of anny under the act of 1873 as 
hereinbefore ‘construed. | 
‘The United States Supreme Gun in ihe case of Marvel v, “Merritt | 
(116 U. S., 11), adopted the definition of Webster that a mine is a— 


Pit or excavation in the earth from which metallic ores. or other mineral sub- 


stances ‘are taken by digging, distinguished from the. pits from: which stones - 


only are taken and which. are called. quarEicee 
T he Century. Dictionary defines a mine as— 


- An excavation in the earth made for the purpose of getting metals, ores, OF. 
coal. ... No occurrence of ore is designated as a mine unless something has 
peen. done to develop it by actual mining operations. 


By paragraph 18 of the coal land regulations. es July bl, “1882 

(1 L. D., 687), it is provided that— | | | 

7 The opening and improving of a coal mine in order to confer a preference 
. right of purchase must not be considered as a mere matter of form; the labor _ 

| expended and improvements made must be-such as to clearly indicate the good 

faith of the claimant... | . . 

Paragraph T of fie regulations o of April 19, “1907 (85 L. D. 1 665), 
provides that— 

A perfunctory ecmnplinnes with the law in this seapeek will not suffice, but a 
mine or mines of coal must be in fact opened and improved on the land claimed. ; 
In the case of McDowell ». Crawford, ae aaa decided March 
«16, 1907, the Department said— 


‘The act of merely clearing the face or surface of an outcrop of: coal in order 
to determine the depth of the coal body. was not the opening and. one 
of § a mine within the meaning oF the statute. — 
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In dia case of Esther F. Filer. a L D., 360), it was held that 7 
| (syllabus) — | 


Cleaning out ola coal prospects, at an expense of $10, does not constitute the 
opening and improving of a mine of coal within the meaning of section 2348, | 
Revised Statutes; and no such > right is thereby acquired as “ cic a the | 
land from withdrawal by the Government. 


In the case of Thad. Stevens et al, (81 L. D. 728) 5 it was. jead ian 


(syllabus )- a 


The mere penetration of a bed of coal by means of a drill so small that the 
_ work can not be utilized in the mining of coal from the land is not in itself 
the opening and improving of a mine or mines thereon within the contemplation 
- of the statute, and a preference right of entry is not thereby acquired. 


In the case of Andrew L. Scofield e¢ al. (41 L. D. , 176), involv-. | 
ing certain coal claims in Alaska, it was held (syllabus) — | 


A small amount of. open-cut work merely for prospecting purposes does not 


--meet the requirements of the coal land laws conferring. a preference Tight of = . 


purchase ‘upon one who open and — improves. a coal mine upon the. public : 
domain. Bs ta | . 
Tt can not be held, ihawstore even andes the most liberal senna: 
tion of the law that the claimant in this case by merely discovering. 
an outcrop of coal, staking the claim, recording the notice of loca-_ 
tion, and applying for patent. acquired a right to locate or enter the 

land. | 
| in view of the foregoing, t ihe decision appealed from is affirmed. 


“RACE v. LARSON. 
Decided May 29, 19. 7 


EXECUTION OF APPLICATION AND A¥FIDAVITS Buronn LAND Is OPEN TO ENTRY. 
It is no objection to an application and the accompanying affidavits that 


they were executed ‘while the land applied for was embraced in an uD-_ . 


canceled entry or was not at the time open to entry, if in fact the land 

was: then about to be released from the prior eeu or was apout to be 

opened under government instructions. 

. APPLICATION To ENTER—EXECUTION OF AFFIDAVITS. 

- Affidavits in support of applications to enter filed on and after Octehe: 1, 
1914, must be executed within ten days prior to the filing of such applica- 
tions in the local land office. 


F ONES, First Asststant Secretary: . 
Jerry Race has. appealed from ascision of April 1, i913, nce the. 


Commissioner of the General Land- Office holding for cancellation - - 
his homestead entry. for the NW. + SW. 4, Sec. 28, N. 4 SE. §, | 


. SW. 4-SE. 4, Sec. 29, T. 154 N., R. 39 Mo 5th P. aes Crookston, Min- 
neste land district. | 
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The en was made October 26, 1912, upon application filed at 


11:45 a. m. on that day. A enicnae ep plication was filed by J ohn . - 


Larson at 4:25 p.m. on the same day, which was rejected by oo local 
- officers because of the prior.entry of Race. _ 4 
| It appears that the said land was entered by Tom Hoenn on 
- May 8, 1908, which was canceled under direction of the Commis- — 
sioner’s letter of October 22; 1912. Larson contends that his. appli- | 
cation was the first legal application filed after the cancellation of © 
the prior entry.. It appears that the entry was canceled on the rec- 


-ords of the local office on October 26, 1912. The application of Race : | 


was the first one filed after the exnicslintion of that entry. His 


papers, however, were executed on July 24, 1912, and it is urged that 2 


they were void and of no effect for that. reason. | 
‘It further appears that Larson, on March 22, 1911, filed contest 

. aidavit against the said entry of Hoversten, a es thereon was 

suspended. pending the outcome of proceedings already instituted. 

by the Government against said entry. It is stated by Larson’s 


attorney in an affidavit that said attorney promised to advise Larson | 


immediately upon the cancellation of the prior record entry and that 
on October 26, 1912, he called at the local office a few minutes after 9 . 


- e’elock and was informed that the Commissioner’ s letter canceling — 


the entry had been received; that he at once tried to communicate — 
this fact to Larson by telephone but was unable to reach him until 
about 10:30 o’clock; that Larson at once procured an automobile 
- and started for Crookston and reached there at 4:20 p. m. and filed | 
his application as soon as possible after learning that. the land was. 
subject to entry; that the said Jerry Race was at or near Hager City, — 
“Wisconsin, more than 300 miles from Crookston and the land in 
question at the time his entry was allowed of record, and that the | 
application of Race had been in possession of his. attorney at Crooks- 


ton for a long time prior to that date. 


| The Commissioner held that the application of Race was errone- 
-_ ously allowed by the local officers, for the reason that the affidavits 
in support thereof were executed several months Pee to the cancel- : 
| lation of the prior entry of record. 
An investigation of the question involved discloses some lack of 
‘uniformity in practice pertaining to such cases. One of the earliest 
circulars of instructions to registers and receivers upon this point is: 
that of January 8, 1878 (4 C. L. O., 167). Said instructions were - 
issued by the Commissioner of the General Land Office under direc- 
_ tions of the Secretary. The language of the Secretary, which was 
~ incorporated in the instructions, is In part as follows: = 


In the adjudication of. cases arising under the homestead and ‘timber cleans o> 4 


acts, it appears that in many cases the affidavit is made prior to the date of 
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; dnpiieation, and frequently. the time which has elapsed between the ‘two is 


weeks and months. To allow entries upon such affidavits is an. erroneous prac- 


tice on the part of the local officers. . . . In case the affidavit is taken before an 


officer at a distance from the land office, an explanation of that fact should 
| accompany the papers, and only a reasonable time be allowed to elapse between 
the date of the same and the application, and in no.case is an affidavit to. be 


| received which was made while the land was appropriated under a prior entry. 


The Commissioner i in n his own language further instructed the local 


officers—. ; 


not to. take or hola in your possession such: papers, nor recognize other tien 
presented by attorneys, where you know they have been actually made by the - 


applicant at a date prior to the. time when the land Beye for was legally 
liable to disposal, by you. 


These instructions were followed i in the case “of Mills Vv. Daly (17 


L. D. , 845), Ady v. Boyle (17 L. D., 529), and-cases there cited ; 


‘Smith v. Malone (18 L. D., 482). In the case of Thompson ¢é al. v : , 


Gregory (22 L. D., , 110), it was held that the validity of an entry 


is not affected by the fact that the preliminary affidavit is executed 
before the land is formally declared open to entry, where prior 


thereto the land in question was restored to the public domain by an 


act of Congress. In the case of ee et ae v. bs (20 L. D., 50 )s 7 


. it was held (syllabus) : 


4% A homestead entry allowed on. preliminary papers executed while the ana is — 
covered by the prior entry of another is not void but voidable. The defect in, 
such case may be cured in’ the absence of any adverse claim, and can not be - 


taken advantage of by one who does not Show, any priority of right in himself, : 


A number of decisions were cited in support thereof. 


It is observed that the Commissioner of the General Land Office, a 


| ‘under date of August 23, 1881, instructed the register and receiver 


ofa local land office (1 L. D., 121), that in view of the passage of, 


_ the act of May 14, 1880, they were authorized to accept applications 
received simultaneously with relinquishments, provided the applica- 


tions and affidavits are received within a reasonable time from the 


™y 


date they bear, with reference to the time required for transmission, . 


but such papers should in all cases be received at the local office 
-- within a reasonable time from their date. These instructions do not 
appear to have been referred to in any of the later published de- 


-partmental decisions which séem to have considered the prior instruc- 


tions of 1878, supra, as in force. The latest. departmental expression 
upon this subject appears to be under date of November 14, 1912, 


when the Secretary instructed the local officers at Little Rock, cs 


Arkansas, that application papers executed prior to the date of the 


opening of a certain body of lands could be accepted, if otherwise . 


epee | 
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The present case seems to come within the alinige in the casé of | 
Selig v. Cushing, supra, and the entry of Race will be permitted to 
stand. It seems to be generally recognized that the strict rule enunci- 
ated in the said circular of 1878, and later followed in some. cases, 
_ has in recent years been to a great extent ignored or modified. It 
seems to be a very common practice for applicants to submit their 
applications by mail, accompanied by a relinquishment. of a former 
entry embracing the land applied for. The Department knows of no | 
recent case where such application has been for that reason denied. — 
This seems to be a matter to be viewed largely from. an administra- 


tive standpoint. The affidavits are required for the information of 


the Government with reference to the character and status of the 
land and the qualifications of the applicant. This. applies” to all 
forms of applications to make entry -under the public land laws. 
Application papers have no force until filed in the local land office. 
The nearer the date of execution of the affidavits approaches the date 
of filing, the greater the probative force of such affidavits. If all 
affidavits were executed before the officials at the local land offices, 
- it would be. possible for the execution of such affidavits to coincide 
with the filing. But the law permits such affidavits to be executed 
before certain other officers more or less remote from the local offices. 
_. Therefore, it is not practicable-in all cases to-require the affidavits _ 
to cover the time up to the very moment of filing. The most that can _ 
be required is that the execution of the affidavits in support of the — 
application be reasonably near the date of the. filing. It is difficult 
- to see the importance of the fact that at-the time of the execution 
’ of the application papers, including ‘the affidavits, the land to be | 
applied for may be embraced in an uncanceled entry or is not at the _ 
time open to entry, if in fact it is about to be released from the prior . 
entry or is about to be opened under Government instructions. The - 


‘thing of importance is to have. the affidavits bear a date as hear as 


‘practicable to the date of filing. - 


In view of the confusion which seems to exist, it appears advisable _ 


to fix an arbitrary rule marking the limit of ine period to be con-- 
--gidered by the Department as a reasonable time for filing after the 
~ execution of the application papers. It is believed that ten days will 


; — afford ample time for the transmission by mail of any such applica- | 


tion, with liberal allowance for ordinary delays. It is accordingly 

directed with reference to applications filed on and after October 1, . 

. 1914, that the affidavits in support thereof shall have been executed | 

7 within ten days prior to the filing of such application in the local ~ 

| land office. LThe Commissioner will. prepare appropriate instructions __ 

to this effect and submit the same for aaa coneidoraa ons 
The: decision appealed. from j is reversed. | 
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~ Motion for rehearing of departmental decision of May 29, 1914, ba 
E 43 L. D., 318, denied by First Assistant Secretary Jones,. August 13,7... - 


eer 


| GRAND VIEW SEEPAGE RESERVOIRS AND DITCHES. 


Decided. May 29, , 1914. | 


2% RIGHT OF WAY—MARGINAL LIMITS. OF Paeacois: 


The high-water line of water having a natural sround shore is the marginal 

limit thereof within the meaning of section 18 of the act.of March 3, 1891, 
granting rights of way for reservoirs, canals and ditches “to the extent of 
the ground occupied by the water of the reservoir and of the canal and | 


its laterals, and fifty feet on each side of the marginal limits thereof” ; s but. ~ 
where the water is confined by a constructed wall, dam or embankment, oe 


. the marginal limit of such wall, dam or embankment constituting a portion 
of the reservoir should be taken as the marginal limit in estimating ‘the 
¢ fifty-foot outward boundary of the right of way. : 
Jc onus, First Assistant Secretary: 

Appeal has been. filed by J. E. Painter for the Ghd View Seep- | 
age Reservoirs and Ditches, applicant for right of way under the © 
_acts of March 3, 1891 (26 Stat., 1095), and May 11, 1898 (30 Stat., 
- 404), from aseiGn of June 2, 1918, of the Counniesioner of the : 
General Land Office, holding ad application for rejection for the 
_ stated reason that same will conflict with the proper operation of the 
_: Riverside Reservoir, already existing, in close proximity to which 


the proposed Grand View Seepage Reservoirs and Dns right of . 


way for which is. applied for, are located. _ 
The claimed rights herein are as to public. lands in Secs. 5, 7 and 
8, T.4.N., R. 61 W., Denver, Colorado, land district. Painter’s appli- — 


cation was filed February §, 1910, showing surveys for ditches No.1 - 


‘and No. 2 with map and statement of said ditches approved and ac- 

_ cepted for. filing December 28, 1909, by the Engineering Department 
of the State of Colorado in éanipliance with the laws of said State 
and the regulations of said Department. | e 
Notice of said: application being given to the Riverside ee | 
& Land Company, controlling said Riverside Reservoir, said com- 
pany filed April 22, 1912, protest against said application, setting up 
that said Riverside Reservoir already constructed covers approxi- 


mately 3600 acres, has a capacity of 2,500,000,000 feet of water, and — 
has cost upwards of $800,000; that Painter’ S proposed reservoirs and. 


ditches depend wholly upon the seepage waters from said Riversidé | 
Sr which gather i in borrow puts made in constructing the 
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dam of said reservoir and located in close proximity to the outer foot 
of said dam; that, from the nature of the soil and such proximity. 
. of said pits to said dam, which is 196 feet wide at the base and 42 
feet high, Painter’s reservoirs and ditches would, if allowed right of 
way as applied for, tend greatly to impair and destroy said dam and 
Riverside Reservoir? that the latter reservoir was commenced in 1897 
and completed in 1907, and has been in use since for storage and. 
irrigation, it being destined to irrigate 50,000 acres; that, because of © 
the insufficient flow of the South Platte River from which said res- 


ervoir derives its water supply,’ large quantities of water are re- — 


quired to be stored in said reservoir during approximately eight 
months of each year, producing a large amount of seepage waters, 
especially 3 in said pits and on the lower lands, which tend to slough 
away said dam; that said company has hitherto maintained ditches 
for the drainape of said pits, the storage of water in which and upon 
such adjacent lands would destroy, it is stated, its said dam and res- 
-ervoir and entail a loss to it of several million dollars; and that it is 
necessary therefore for said company to control said pits and adja- 
cent Jands in order to maintain on such lands adjacent to its dam 
obstructions to the action of said. seepage waters, as fences, trees, 
shrubbery, grass, etc., which are, it states, the only means whereby 


_ such action can be prevented and its dam preserved. Said company _ 


asserts also that said seepage waters contained in said pits have 
been appropriated under. the laws of said State by the Riverside. 
- Irrigation ‘District, stated to be the chief owner of said Riverside 


Reservoir, and that the right thereto 1 is now being adj udicated i in the - 


courts of said State. | | 
- Painter, on behalf of said Grand’ View Seepage. Puscivoi: and 
Ditches, answering said protest, disputes the stated effect of the seep- 
age reservoirs and ditches, right of way for which is applied for, _ 
upon said Riverside Reservoir and dam, or of the maintenance of . 
| fences, trees, shrubbery, etc., in protecting said dam and reservoir, 
or that: such have been maintained at all, the great amount of seepage 
waters being claimed to be due. to faulty construction of said dam; 
and he states also that he has purchased from the State of Colorado 
the land, 11.2 acres, on which is located his reservoir No. 2, which is, ~ 
he says, the principal seepage collection. Painter denies the alleged 
_ appropriation by the Riverside Irrigation District or said Riverside 
Reservoir & Land Company of said seepage water, and states he 
himself has prior appropriation of said waters and that said district - 
and company by’ force dispossessed and divested him of said. land 
and waters. | 
It appears the District sire for Weld Saaiy: Colorado, found 
in adjudicating Ditch Claim No. 8 of said Grand View. hai - 
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eae and Ditches, that the water ‘apply of ‘said ditch 1s 


_ from two sloughs caused by the accumulation of seepage and perco- _ 
lating waters from the Riverside Reservoir in borrow pits outside of | 


the “embankment,” with two head gates, and: held that— 


by appropriation by original construction and use said ditch (through head’ 


gate No. 1) is awarded ditch priority No. 85. ... to date from. May 15, 


1907, for 4 cubie feet of water per second of time, not to exceed the needs of 80 | 


acres of land, without prejudice. to claim for large appropriation. » « 5 With- 
out prejudice to any right the claimant of said Riverside Reservoir or its 
assigns may have, not-adjudicable herein, to intercept by recapture or otherwise 


to prevent the continuing of seepage and percolating waters from said Riverside s 


Reservoir or to prevent the arrival of the same into said. borrow-pit sloughs. 


Neither said protest by the Riverside Reservoir Company: nor the 
answer by Painter is corroborated, except as to said priority decree. 
Upon investigation a special agent reported that: : 


I find that the proposed reservoirs are located and are Souiemplaedd to occupy | 


- the borrow pits at the outside foot or toe of the dam of the Sanborn Draw 


Reservoir, from which material was moved for the construction of the same, and _ 


find. that the inner line of the proposed reservoirs, as stated by the engineer, is 
the base. or outer toe of the same. . 


_ . The creation of this reservoir, of the. capacity appr aveal By the Department, | 
. necessitated the construction of an earthen dam varying from 20 to 30 feet . 
high,’ with a necessary base from. 60- to 100° feet, and it was Subeusaiallys SO as 


constructed. 


A-strict construction of the act would limit the ‘right of way diene the din 
. as well as the land margin of the reservoir to 50 feet outside the high water — 
contour along the face. of the dam, and that portion of the dam extending be-.. 


yond would be an ‘unauthorized: use and occupancy of the ee Jand and a 
trespass. ; F 
In as much as.a ‘aan is necessary for the cr eation of the reservoir and as” it 
is absolutely. essential for its maintenance, care and preservation to have the 
unobstructed right to. the use of sufficient space around the foot of the same 
for that purpose, it would seem that to restrict the limits of the right of way to 


. within 50 feet from -the high water contour, would, in effect, deféat the purpose — 


and intent of the act. I am of the opinion, therefore, that a reasonable construc- 
tion of the act and one that would render it operative for the full purpose in- 
tended would be that the canal or ditch company would have the right to oc- 


cupy such right of way so far as was necessary for the construction, mainte- . 


nance and care of the works, and: therefore that the right of way would extend 
_ around. the outer foot of the necessary dam. In'this view of the matter, there- 

fore, the application would conflict with the approved right of way for the 
Sanborn Draw, or Riverside Reservoir, as constructed, . 


The Commissioner has recommended disapproval of me right of 
way applied for for the reason that— 


though the proposed reservoirs are outside the 50-foot marginal limits of a con- 
- structed reservoir, ... Such proposed reservoirs - would tend to hinder and 


' impede the owners: of the mineeny constructed reservoir. in: 1. properly ae 


the same, ; 


limits thereof, ” gre referable to the words “ reservoir, 
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No hearing has been had in 1 this case nor does any appear ‘to be 
warranted upon the uncorroborated allegations of either party, as 
upon consideration of the record presented disapproval of this appli- - 
cation for right of way is warranted upon other grounds appearing © 
from said record than that stated in the decision appealed from. It . 
_ is stated in said decision that the proposed reservoirs are outside of 
the 50-foot marginal limits of the constructed Riverside Reservoir. 
This statement is evidently based upon the assumption that said 
50-foot limit runs from the high water line on the inside of the dam ‘ 
of said reservoir, in accordance apparently with the literal language 
of section 18 of said act of March 3, 1891, under which said Riverside 
_. Reservoir was constructed and which grants a right of way for reser- - 


. voirs, canals and ditches “to the extent of the ground occupied by — | 


the water of the reservoir and of the canal and its laterals, and fifty 
feet on each side of the marginal limits thereof,” and in accordance 
also apparently with the regulations requiring the survey and fixing © 
- of the high water line within a reservoir, canal or ditch as the mar- 
~ ginal limit of such reservoir, canal or ditch, from which said ao 
feet are estimated. (36 L. D., 567, 572, par. 11.) | 

- Upon careful consideration of said act granting right of way for 
irrigation purposes, and of the practical operation thereof, the De-. 
partment is. convinced that such literal following of the statute is . 
not warranted, leading as it does to ani absurdity in confining such 
right of way to the high water line on the inside of a large con- 
structed dam, which places the 50-foot limit far within the embank- 
ment of such dam, a large part of such embankment outside of such — 
limit constituting a trespass upon such outlying lands. Necessarily, 
the high water line of water having a natural ground shore must be 
taken as the marginal limit of such water, but where the water is — 
confined by a constructed wall, dam or embankment, the marginal — 


limit of such wall, dam or siabanlonent constituting a portion of a — 


reservoir should be taken as the marginal limit, to that extent, of — 


such reservoir in. estimating the 50-foot outward boundary of the 


- right of way granted by said act. The physical features of the case 
necessitate such practical construction of said act.- The words con- 
-tained in said section 18, “fifty feet on sian side of the margginal 

| ” “canal” and — 
“laterals” immediately preceding rather than to the word “water,” — 
and the words “ marginal limits” refers to the ages limits of 

such reservoir, canal and laterals. 

_ It- appears from. the special agent’s report fepeie and is not. dis: - 


“puted apparently, that the proposed Grand View Seepage Reservoirs = 


and Ditches are located immediately at the foot of the Riverside 
Dam, and they constitute therefore a conflict on the ground ue said 
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approved ml constructed Rives Reservoir, and the right of way 
applied for can not therefore for this reason be approved. Allen 


et al. v. Denver Power and Irrigation Company 38 L. D., 207 ) Z | 


- 'T. A. Sullivan: (ibid., 493). | | 
- A further reason for not approving tits application exists in ine | 
nature of Painter’s water supply and right. While the Department 
has no control over the water in such cases, and will not attempt to 
determine rights thereto, it will look into the same “so far as may 
be necessary to ascertain whether such prima facie right to the use 
_of the water or to store the same has been shown as will enable the 
__ grant applied for to be utilized for the purposes contemplated by the — 
~~ act.” Chicala Water Company ». Lytle Creek L. & P. Company (26 © 
L. D., 520) ; also, New Bear Valley Ir. Co. v. Roberts (30 L. D., 882); 
and the regulations so es . I. D. , 567 )5 Instructions (At L. D., 


10). 


An a niopeivion of waste or saepiie water is. ensufficient ie: sup- 
port an application for a right of way where it appears the original © 


or prior. appropriation so largely exhausts the supply that little or 


no waste: or surplus water will or is likely to result. (Instructions, 
SUpTA.) » 

In Csiseads, Seles aad use.are eoued to support a right. of 
way for waste or other water. Schneider v. Schneider (36 Col., 518); 
Green Valley Co. v. Schneider (50 Col., 606). A waste water appro-. | 
- priator, however, “acquires no vested rights in any particular quan- © 
tity” (Mabee v. Platte Land Co., 17 Col. App., 476), and has no right 
over the water while it remains on the original owner’s land, as. it 
does not become waste water until it leaves such land’ (Burkart v. 
. Meiberg, 37 Col., 187), and the original owner may “ prevent a drop 
‘from running into. (the waste water appropriator 3) ditch,” by using 
it on his own land (ibid.), “when acting in good faith, ” Green 


Valley Company v. Schneider, supra. He is under no obligation to 


furnish the waste water and is not an interested party as to the waste | 
water appropriation. (Ibid.) . | .- 
The adjudication by the court in this case as to Purnia ditch 
priority is not determinative of a right to any quantity. of water 
whatever, but only of a right to a priority as to not more than four: — 


-- cubic feet of water should there be any water to which he may havea. _ 
right, a question not determined in that proceeding. ‘Further, it ap- 


pears the right of way applied for was intended for the irrigation of 


certain desert land: entries, made by Painter and two others, all of 


which were canceled, on contests against same, pursuant to depart- 
-mental decisions rendered March 19 and June 6, 1912, ‘and petitions 
- for certiorari in each of which, filed by the ° former aire gree a 
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- een aaganent of eaid entries, were. this, day denied. See case. of 


- Jones v. Painter.. So that this applicant for right of way now has | 
ho interest in the lands for the benefit, of which such right of way 


was intended, and such right of way does not appear eagrerone to be - 


capable of being utilized as contemplated by the law. 
_ For the foregoing reasons, no hearing is warranted in this case at i 
this time, as above stated. Should a hearing be desired, such cor- 
roborated showing of facts should be made as will warrant: same. 
Upon the record presented and the undisputed facts: appearing, this 


- application for right of way must-be disapproved. 


The decision appealed from is, for the foregoing reasons, affirmed. 
‘GRAND VIEW SEEPAGE RESERVOIRS AND DITCHES. 


% Motion for rehearing of departmental decision of May 29, 1914, | | | 
2 43 L. D., 817, denied i by First Assistant Sony Jones, Angus | 


«12, 1914. 


- PROVISO TO SECTION 7, ACT OF MARCH 8, 1891. 


" Insreverions. | 


DeEPAaRTMENT OF THE INTERIOR, 
GreneraL Lanp OFFice, 

. Wiel angio ae 4, 1914. 
Cures « or Frew Dien. 
Sis: J inclose herewith, for your information, a copy a aac ot 
the following departmental decisions: _ 
Decision of December 13, 1918, in ex parte Jacob A. eee of 
March 10, 1914, in the same case on rehearing [42 L. D., 611, 614], 
and of January 2, 1914, in ex parte George W. Wood poe reported]. 

_- From the decision in the Harris case you will observe that it is — 
held by the Department that an entry of the classes referred to in — 

the proviso to section 7.0f the act of March 3, 1891 (26 Stat., 1095), 
~ is confirmed against, or, in other words, not subj ect to attack through, | 
* any proceeding by the Government in this Department, not begun | 

- prior:to the. Bese of two years from the date of the issuance 
.. of the receiver’s receipt upon final entry; and that a proceeding by 
the Government is not a pending contest or protest within the mean- — 
ing of said proviso until either a. hearing has been directed by the 
Commissioner of the General Land Office upon a sufficient and spe- 
- cific charge, or the entryman is 5 required by the Commissioner: to 
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make .a elaine of Pere fact, . or to take some further action 
toward perfecting his claim. | 
You will observe that the Diciiuil holds j in the Wood. case that — 
the proviso to section 7 of the act. of March 3, 1891, supra, applies — 
~ to entries made for lands which have been subse. in coal with- 
-drawals subsequent to entry, if the receiver’s receipt issued more _ 
than two years before the passage of the act of March 3, 1909 (35 


 Stat., 844) ; in other words, the act of March 8, 1909, has no appli-_ 
cation to entries upon which the. claimant was entitled to eee ae 


under said proviso, prior to the passage of the act. 
_ These departmental decisions call attention to the fact | that: time | 

‘under the statute of limitation created by the proviso’ to section 7 _ 
_ of the act of March 3, 1891, runs from the date of the issuance of the 
__receiver’s receipt upon final entry. There is no doubt that Congress — 
chose the date of the receiver’s receipt rather than. of the certificate 

of the register as controlling, for the reason that payment by the 
claimant marks the end of compliance by him with the requirements — 
of law. It would be manifestly unjust to make the right to a patent 
: dependent upon the administrative action of the register, subjecting 
it to such delays as are incident to the conduct of public busiriass 


~ and over which the claimant has no control. Payment, of which 
_ the receiver’s receipt. is but evidence, 1S, therefore, the. material clr- - 


eumstance that starts the running of the statute, inasmuch as a claim- 
ant is and always has been: entitled to a receipt when payment is 


--made — 


Tn view of these eon you will ee go over the cases 
: pending for-hearirig in your ‘division and postpone hearings | on pen 7 
which appear to be affected thereby. . 
You are further directed to go over your douse and eiedt to this : 
_ office such cases as are pending for investigation and appear to come 
within the terms of these decisions. Such-cases as have heretofore. 


-- been reported by you, in which proceedings have been ordered, andin _— 


fe which hearings have not been applied for, or, if applied for, in which 
_ the dates for hearing have not been set, should also be reported to this — 
office. You will take action on such cases as are pending for investi-. 


gation in which the two-year. period has not yet expired, in order.that — 


r reports may be submitted therein in sufficient time to: enable this 
office to consider them. before. the two- Ais es sa a 

aa neaea ts a ot: 
. Oust iron 
| ee Commissioner 
ppm June 4, 1914: Ae eo oe 
AL A. Jones, — eee Vay eR 
First Assit tant  Seerctary. 
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ROBERTS v. NORTHERN PACIFIC RY. C0. 
| . . Decided June 6, L914, ) 


; NostHesn Pacrric GBANT—SETTLEMENT CLAIMS—ADJUSTMENT. eid 

Settlements upon lands within the primary limits of the. grant to the North 

- ern: Pacific Railway Company, made subsequent to approval but prior to the 

filing of the township plat, are not settlements in good faith upon unsur- 
veyed lands within the meaning of the adjustment act of day 1, 1898. 
Jonus, First Assistant Secretary: 

August 15, 1912, John Roberts filed in the local offica at Vancouver, 
| Washington, application No. 04886, to make homestead entry for 
lots 1, 2, 3 and.4, Sec. 8, T.9 N., R.4 E., , alleging settlement J uly 18, 
1912, cal continuous residence chexeon ever since. | 
| These tracts of land are within the primary limits of the grant to 
the Northern Pacific Railroad, now Railway, Company, under joint 
_ resolution of May 31, 1870 (16 Stat., 378), and are situated opposite 
that. portion of the company’s fae of road which Was definitely 

located September 18, 1878. | | 

Survey of this land was completed i in the field 5 une 30, 1909. The 
| plat of survey was approved August 22, 1910, and was "filed in the 

local office August 15, 1912. August 20, 1912, the Northern Pacific’ 
Railway Company filed place list No. 320 for these and other tracts 
of land, aggregating 3656.35 acres. 

On the date the plat of survey was filed in the local Fie a einer 
of homestead claimants filed applications to make homestead entries 
for most of the lands embraced in said place list No. 320, claiming the 
right of adjustment under the terms of. the act of July 1, 1898 (30 | 
Stat., 597, 620), as extended by.the act of May 17, 1906 (34. Stat. , 197). 

From a decision of the Commissioner of the.General Land Office, - 


_ ‘dated May 15, 1913, rejecting the homestead application of the claim- 


ant, appeal hes been prosecuted to the Department. 
“Tt appears from the foregoing statement of facts that: sstilaiaent 
was made upon the land three years after survey in the field, and 
nearly a year after the approval of the plat of survey. Thus ‘dente 


fied, the land can not be considered as unsurveyed land, for the pur- 


poses of. adjustment under the act of 1898, and amendments thereto, | 
nor can it be held that. a party going upon a portion of an odd- 
numbered section so identified is a settler.in good faith as against 
the claim of the-railroad company under its grant. Moreover, while 
it does not appear that demand has been made on the company for 
the relinguishment « of this tract it may be added that had such de- — 
mand been made it would have been optional with the company 
_ whether or not it complied with such demand. (86 L. D:, 182, 526.). 
Under the facts of this case, however, the law did not authorize such | 
. demand or permit such relinquishment. . : _ 
The decision eppeslet from is sccordingly affirmed. 


~~ 
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- VICTOR PORTLAND CEMENT CO. v. SOUTHERN. PACIFIC RY. ca. 
oe Decided June 6, , 1914. | 


RAILROAD. GrantT—MINrrat LAND—Dxrosrr ¢ OF meyers 
A deposit of shale suitable only for use in the manufacture of Portland cement 
- does not warrant withholding the land containing it from age arias ‘under 
a railroad grant. | | = 


J ONES, First Assistant Secretary: 


This is an appeal by the Victor Portland Gaueai eae from 
the Commissioner’ s decision of December 3, 1912, dismissing its pro- _ 
test against list No. 149, serial No. 010377, finder the act of July 27, 
1866 (14 Stat., 292), in so far as it aves. Sec. 1, T. 6N., R. 3 W., 
S: B. M., Los Angeles land district, California. | | : 
. Said list was filed April 27, 1910. -On May § 26, 1910, the Victor | 
. Portland Cement Company presented application 010789. for patent — 
_ to the Cement No. 1 Ree mining claim comprising the NW. 4 
Sec. 1; Cement No. 2 placer mining claim comprising the NE. }, 
_ Sec. 1; the Silica placer mining claim comprising the SE. 4, Sec. 1, 
and. the White placer mining claim comprising the. N. 4 NE. 4, 


Sec. 12, of the same township and range. The application: was re- 


jected for conflict: with the railroad company’s list. In connection 


‘with the appeal by the cement company from that action, it filed = - 


protest against. the railroad company’s list, charging that the N. 4 
and SE. 4 = said section 1 contain.“ depecite of limestone and. he 


‘minum ore’ > and are embraced in “valid and ‘subsisting: placer mining i 


locations made on account of such deposits. Hearing was had No- 


. vember 24, 1911, as the result of which the local officers found that the. 


‘$.4NW. 4,5. 4NW. 4 NW. i,8.4NE. 4, SE. 1 NW. ENE. 4,84 


NE. } NE4, NE. 4 NE. {NE.4,N.4SE.3,SE.$SE.4,N3SW.4 — 


SE. 4, of section 1, is mineral in character: and recommended that | 


the list be canceled, to the’ extent of said’ subdivisions. On ap- 
peal by the railroad company, the Commissioner, by the decision here _ . 


complained of, found that none of the lands in section 1, embraced 
in the mining company’s application, is mineral in ehasacter’ and, 
for that. reason, dismissed the protest and held the application, to 
that extent, for rejection. It also directed that the mining company 
be called upon to show cause why its application, as to the White 
placer mining claim, should not be rejected for the same reason. 

The record in the case has been carefully examined.. It appears that 


_ the only: mineral value that section 1 is asserted by any of the pro- 


| testant’s witnesses to possess is on account of deposits. of shale shown 


to contain varying percentages of silica, alumina, i iron oxide, calcium 


carbonate, magnesium carbonate, ranging, it appears, from more or 
_ less argillaceous or clayey limestone to indurated or hardened calcare- 
ous clay, incapable of utilization for any purpose save as an aluminum 
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silicate ingredient for Portland cement. which, it is testified, can be 

manufactured from such shale in connection with so-called’ “ high 
lime” which is found on nearby tracts claimed by the ea . 
company. 
In the case of Bettancourt et al. v. Fitzgerald (40 LoD. , 620), ; wien | 
involved a tract claimed to be mineral in character on account of a 
deposit of clay alleged to be susceptive of use as a cement material, — 
and for that: reason excepted from disposition. under the acts of J aly : 
1, 1898 (30 ae 597 )s and mee 17, 1906 a a 197 > it was said, 


. page 621: 


the Department is of opinion, from an examination of standard authorities on 
cement materials and manufacture, that clay suitable for use in the manufac- 
ture. of Portland cement isso widely distributed; that its value in a natural 


- state in place constitutes such.a small element of the cost of the manufactured - 


product; and that its practical availability as a cement ingredient is so largely | 
dependent upon the existence of certain extremely favorable artificial as well as 
natural conditions, it can not properly be regarded in and of itself asa valuable 
mineral deposit within the meaning of the mining laws. pM 

It was. accordingly held that such a deposit i is not excepted from. | 
_ disposition under the acts named. | 
_ Except as to physical characteristics sich: ‘SO fae as shown, do not 
add to its value as a cement ingredient, the deposit of shale involved 
in this casé does not materially differ, in a practical’ point of view, 
from ordinary clay which is largely used for the same purpose. as..- 
that for which this shale is alleged to be solely valuable and, for the — 
reasons stated in Bettancourt e¢ al. v. Fitzgerald, supra, it must be 

held that this is not such a deposit as would warrant the withhold- 

ing of a‘tract on which it occurs from disposition under a grant toa 
railroad company, nor, under the circumstances of this case, justify 

the patenting of the tracts in question under the mineral laws. . - 
The decision appesled from i is therefore affirmed. 


- PAUL KOLTISKA. 
Decided ‘June 6, 1944. 


ENLARGED Homnsr2ap—ADprvroN aL — WITHDRAWAL or FINAL PROOF. 


There is no provision of law permitting a homestead entryman to withdraw 
_ -the final proof submitted. upon his entry with a view to bringing himself 
- within-the provisions of. section 3. of the act of February 19, 1909, authoriz- 
‘ing the entry of contiguous land as additional to an original Onury. “upon 
| which final proof has not been made.” mF 


J ONES, First Assistant Secretary: 
This case involves homestead.entry 03105 neds LJ aly 16, 1909, bg a 
Paul. Koltiska for the S. 4 NW. 4 and N. 4 SW. 4, Sec. 26,T. 55 .N., 
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R 83 W., Buffalo, Wyoming. He nade final proof Daanber 14, 
1912, and certificate 03105, issued December 21 of that year.. The 
gareg was approved for Denuine July 21,1913. He appears to have. 
filed a consent to receive his restricted patent under the act of June 


22, 1910 (36 Stat., 583), and that consent was duly noted on the rec- . 7 


ords of the local ee and on the records of the General Land Office. 
It appears that the entry was withdrawn from the channel leading ~ 
to patent July 28, 1918,-by an application made by the entryman to — 


_. withdraw the pkoot so as to enable him to make an additional. entry 


for the SE. 4. of the same section under the act of February.19, 1909. 


The Commissioner of the General Land Office, September 22,1913, 


rejected his petition to withdraw the proof. Application to enter 

- was rejected by reason of the fact that the land applied for under 

the enlarged homestead act was not then, and the records show ‘is 

‘not yet, subject to enuy under that act because the same has not been © 

designated. | 

From that action claimant appeals. He. contends that it ‘was error 

_ to.deny- petition to withdraw his final proof without prejudice to his 
rights; that he submitted final proof under a mistake of fact, having 

‘been advised that the only way he could make an entry so as to in- 

clude the said SE. 4, Sec. 26, was by making and submitting final 
proof for the land described in said petition, which proof he duly 

- submitted. He contends that he should be permitted to withdraw 
said final proof until such time as he could enter said SE. 4. 

The third section of the act of February 19, 1909 (35 Stat., 639), 
making provision for additional entries under that act, provides. that 
when lands are of the character therein described (duly designated), 

“upon which final proof has not been made, shall have the right to’ 
enter public lands,” subject to.the provisions of the act, contiguous - 
to the former entry, which should not, together with the. original 
entry exceed -320 acres, and residence upon and cultivation of the 


original. entry shall be deemed residence upon and culetyation of the _ 


additional entry. | : 
- Tt is clear that there is no law aiden authorizes the withdrawal = 
of final proofs for the. purpose of making the additional entries "§ 
under said act of 1909. 


The fact that claimant may have been qaied and mmsinfonaad . ae 


| with respect to the matter can make no difference. Moreover, as 
stated by. the Commissioner, the land is not subject to entry under . 

_ the enlarged momestoas act for the reason Ena it has not been desig: 
nated. . 

After due puis iow of all that Hes been stated | in the appeal, - 

the Department. finds no sufficient grounds for eee the action _ 


ce gs ea from which is hereby aiirmed. . 
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McDONALD v. NORTHERN PACIFIC RY. CO. 
7 Decided June 18, 1944. | | 


SuRVEY—APPROVAL AND FInine ¢ OF ‘pre Hector: 
The. approval and filing of a plat of survey relate back to the actual gin? 
of such survey, and the survey in the field. identifies each tract shown 
thereon and constitutes notice to dll intending settlers of the locus of tracts 

_ previously claimed in terms of government subdivisions, aoe as : may be | 

_ otherwise provided by statute, 


Jongs, First Assistant Seoretary: 
| George A. McDonald has apealed from tie dadizton of the Com- 
missioner of the General Land Office rejecting his contest affidavit 
against the Northern Pacific Railway Company’s Lae under 
the act of ae 2, 1899 (30 Stat., 998), for the SE. 4 SE. 4 , Sec. 30, 
and N. 4 NE. 4, Sec. 31, T. 42 N., R, 4 E., B. M., beeen Idaho, ; 


7 land aistrict. 


It is alleged by McDonald that he settled on the above diexecihed: 
land on October 22, 1906, and that he has since continuously resided 
- thereon; that the cetemated selection by the Northern Pacific Rail- 
way Companys is illegal and void, for the reason that the said com- 
pany wholly failed to post notice of such selection on the land, and 
that the affiant had no notice thereof, actual or constructive, at’ the 
_ time of his settlement.. It is shown by the record that the selection 
- was filed in the local office on J uly 11, 1901, that the township had 
been surveyed in the field prior to he date of McDonald’s alleged. 
settlement, and that since such alleged settlement the survey has 
been approved and the plat thereof filed in the local office. __ 
Under the practice then recognized by this Department, the com- . 


o pany described the land in controversy i in terms of the future survey 


thereof, that is to say, as “what will be, when surveyed, the SE.. a 
SE. 4, Bec. 30, and the N. 4 NE. 4, Sec. 31, T. 42 N., R. 4 E., B. M.” | 
No description by ‘metes and bounds, or reference to natural monu- 
ments, was attempted, nor does it appear that any notice was poe 
upon. the land. , 
- The Department has under immediate consideration the question of. 
the relative rights of the railway company under a selection. like the . 
one here at issue, and. of a homestead applicant who alleges settlement 
-_ prior to the survey of the township in the field. In the case of F. A. 
Hyde e¢ af. (40 L. D. , 284), my predecessor held, syllabus : 
~ An. application to make forest lieu selection of unsurveyed lands not identified | 
with reference to natural boundaries or monuments or such markings upon the 
ground as would constitute notice to intending settlers, is no bar to the attach- 


ment of rights under the act of May 14, 1880; and while approval of the Own 
— ghip plat ot pum is an identification of the lands as of the. date of such ap- 
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vai! and, by relation, as against the government, as of the date of the filing | 
of the application, it does not and can not so attach.as. ” cut out intervening 
adverse settlement claims. — eo ; : , - 
Whatever conclusion may be reached sidmntely as to the soundness : 
of the holding in the Hyde case as to settlements made prior to sur- 
vey in the field, the Department is convinced that the reason assigned — 
for the secon in that case has no application to the facts presented | 
on this appeal. If, as was held in the Hyde case, a selection identify-_ 


ing the land aouehe by reference to natural boundaries or monuments | . 


or such markings upon the ground as would constitute notice to in- 
tending settlers, is valid as against such intending settlers, then it is 
obvious that a selection in terms of.a future survey will, upon identi- 
fication by actual survey, charge all subsequent Siler with notice 
of the selection, where, as in this case, the survey. is approved and 
filed. The act of March 2, 1899, supra, requires that the selected land 


shall be described with a ensouable degree of certainty, and whatever ~ 
of uncertainty may reside in a description in terms of a future official 


survey is reasonably removed by the making of such SUEYeY and abso- 
-lutely removed by its approval. - 
To the extent that it holds. that a saleetion: like thie is Solid: as to 
description of the land against the Government, the Department 
agrees with the decision in the Hyde case; but. it is constrained to 
hold, and does hold, that the approval and filing of a plat of survey © 


os relate back to the. actual making of such survey, and that the survey 


in the field identifies each tract. shown thereon, and constitutes notice 
to all intending settlers of the Zocus of tracts previously claimed in 
terms of Government supine except as may be otherwise PPO: | 
_ vided by statute. - 
The conclusion, hereinbefore reached . is haaed: upon ies con- 
siderations: no reasonably prudent person intending to settle upon | 


the public domain should or will neglect to investigate the records - 


in the local land office, or to examine the land itself; inquiry made 
by the appellant, at the local. office, at the time of hs settlement, 
~ would have disclosed that this selection was on file; examination of 
the land at that time would have discovered the onurene of the 
Government survey; and to now decide that such alleged settlement 
should prevail over the prior selection, made, it is conceded, in con- 
formity with departmental practice at that time, would be a condo-| 
nation of failure to make i inquiry at the local office or investigation 
upon the ground of the existence of prior claims. In short, this ap- 
_-pellant either knew or could easily have discovered the existence. of 
~ such claim at the date of his settlement, and the selection, being un- 
--doubtedly.a proper one as against the Government, under the uni-| 
form rulings of the Department, it was a good one against McDonald. 
The decision appealed from i is accordingly affirmed. _ 
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_ ANNIE L. DICKSON. 
. Decided June 18, , 19h. 


| Norary oa pe BE DESIGNATED TO , Tare Tusitmony. . 
- A notary public may be designated under Rule 28 of Practice, ‘by - order of. 
; the register and receiver, to. take testimony in a contest case. 
- Jones, First Assistant Secretary: | | | 
Annie L. Dickson has appealed from the decision of the Game 
sioner of the General Land Office, dated August 23,1918, holding for 
_ cancellation her homestead entry made on June 18, 1908, for. the 


- SW. 4 SE. 4, Sec. 31, T. 26 N., R. 24 W., I. M., Woodward, Oklahoma, 


land district, upon ehich she offered soraciouon proof on December 


16, 1910, but cash certificate was, withheld pending an investigation | 


of ihe agin. | 
On August 6, 1912, the Commissioner of fhe General Land Office 


- directed that procesdings be instituted against this entry upon the | ef 


charge that claimant had not established and maintained residence on 


.the land, nor cultivated the same. Notice was issued and served upon 
~~ the claimant, she filed a denial of the charge, and a hearing. was had - 
on February 18, 1913, before a notary public at Laverne, Oklahoma. - 


At the time and place designated in the notice, the Government and | 
the claimant appeared before the notary and offered evidence, upon — 
consideration of which the local officers rendered their decision of 
March 19, 1913, recommending that the entry be cancelled. The 
Commiasioner afiemed their action. , 

It is urged in this appeal that a notary public is not an otican quali- 


=z fied to take testimony under Rule of Practice 28; that said Rule of =~ 
Practice was not complied with, in that no order of the register and _ 


~ receiver appears for the taking of testimony before the notary pub- 


— lic, and that the certificate of the notary public i is insufficient under - 7 


said Rule 28. 
Inasmuch as a notary public is an officer aieeea it to. advainister | 


oaths, it is held, following a long and uniform line of departmental _ 
_ decisions, that a notary public, under Rule of Practice 28, may, by 


order of the register and receiver, be designated to take testimony in 
contest cases. With this record is the appointment of the- notary 
public to take depositions in the case, under Rule of Practice 28, at. 
Laverne, Oklahoma, on February 18, 1913, ‘signed by the register — 
and receiver, upon form. 4-082, prescribed for. use in such cases by | 
the Department. Such a commission fulfills all the requirements of 
the rule for an order by the local officers, and no question has been 
- raised as to the sufficiency of. the notice of the time and place for 
hearing. The certificate of the notary public is also upon a form. — 
.. adopted by the Department for use in such -cases, and all of the 
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requirements of Rules ‘OA, 25 and 98 were eomelied with, except, that - 
the witnesses did not subscribe the testimony respectively: given. by | 
them; but the signatures of said witnesses were specifically waived, at 


- the heatige: bythe representative. of the Government and the-attor- | | 


ney for the claimant, in a written stipulation. There i is no founda- . 
tion, therefore, for the technical objections raised, with reference to 
| the regularity of the proceedings before the notary public. | 

As to the facts of the case, the decision of the Commissioner cor- 
rectly reviews the evidence, and no restatement thereof is here neces- 
sary. The claimant did not establish and maintain residence on the 
land, nor did she cultivate it; the evidence condemns. the proof as 
| false and fraudulent. 
The decision. appealed from is accordingly affirmed and the entry | 
| canceled. : 


_ AYERS ET AL. v. ROSE ET AL. 
Decided June 18, 1914. 


- ForEst Ln SeLRoTIo ws —UNSURVEYED ee ee = 
- Forest lieu. selections of unsurveyed lands are not defeated by: settlements 
made with full Jnowledge of such prior oe 


; ae ONES, First Assistant See: . | | | 
January 2, 1900, C. B. Ayers, by George M. Stone, his attorney in 
fact, made lieu selection, now 02478, Seattle, Washington, series, — 
under the act of June 4, 1897 (30 Stat., 36), for the unsurveyed SE. 
dx Bee. 92, SW. + SW. 4, Sec. 23, NW. i NW. 4, Sec. 26, NE. 4, E. 4 
W. 4; and NW. 4 SE. 4 ‘Bee. OF, T. 33 N., R. 9 E.,. W. M. , containing 


600 acres, in lieu of 600 acres within the boundaries of the Olympic a 


and Cascade National Forests. — | 
The plat of survey was filed in the local office April 1, 1918, and 
on that day an application was filed to adjust the selection to the 
same descriptions contained in the selection as first given. — | 
On April 17, 1918, there were filed in the local land office ate 
homestead applisations involving certain tracts embraced in the said 
selection. The homestead claimants were Peter Thomas Rose, Rich- | 
ard Lenore Dean, William Lester Byrd, and Aldrich Willson Fenton. 
Rose alleged settlement on the land December 21, 1911, and contin- - 
~ uous residence thereafter; that he had a habitable residence, had . 
cultivated and cleared a portion of the land, and that his 1 sEtON 
ments were worth. about $900. | ; 
Dean alleged settlement on December 22, 1911, and ota = 
residence thereafter; that he had cultivated a partion of the land, © 
| and that his improvements were wor about $800. = o. 
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_ Byrd ailleped settlement Decsibar 22, 191i, ad scutmnous: resi-| 
| ines thereafter; that he had eallivated: ‘and iproved a portion of 

- the land, and that his improyements were worth about $800. oh 

' Fenton alleged settlement December 20, 1911, and continuous resi- 
- dence thereafter; that he had cultivated a portion of the land, and 

- that:his improvements were valued at about $900. | 

The local officers rejected said homestead applications —— et | 
conflict, and the Commissioner, by decision of September 29, 1918, 
ordered: a hearing to determine the merits of the respective cinine 

Said hearing was ordered, upon condition, however, that the selector 


. furnish a non-oceupancy affidavit showing that the land was not — . 
_ oceupied at the date of approval of the plat of survey by the. Com- 


missioner of the General Land Office. | 

A petition for certiorari was then filed by the Enterprise Lumber 
Company, as transferee under the selection. The company requested | 
that the record be considered by the Department, and that the order - 
directing a hearing in the case be-vacated. It was represented that 


- the selection was made January 2, 1900, and approved by the Com- | 
missioner’s letter of June 16, 1902, When the selection was made — 


the land was described by subdivisions and when the selection was 
adjusted to the survey the same descriptions were given. On Decem- — 
ber 21,1911, a supplemental description of said selection was filed 
in the Toca land office, in which said lands embraced in the selection . 
were described by metes and bounds and tied to a permanent Gov-_ 
ernment monument. It was urged that the hearmg was ordered by 
the Commissioner upon an. insufficient showing by the homestead. 


claimants with reference to their alleged settlements, inasmuch as 
it was not shown that they made their alleged settlements without re 


- knowledge of the existing prior selection. 

The record was transmitted to the Department ceil it was (ann 
that in an affidavit therewith, executed December 20, 1911, by 
~~. D. W. Shelton, which was filed i in the local land afiies December _ 


91,1911, wherein the lands embraced in the said lieu selection were 


; described by metes and bounds, it was stated that the said Shelton at 
the request of the Enterprise Company, posted sixteen notices on 
the said land, beginning on December 12 and ending: December 18, 


1911, the particular points at which the notices were posted being = 


| stated minutely, the courses and distances fully described, and. it was — 


stated that all lines were blazed around the entire ‘tract. It further 


‘stated that Walter Mayberry and Joe Chenier:were present and 


. assisted said Shelton, and that each signed his: fiame.-to said. notices. 


It further stated that: affiant went thoroughly..over every. part of 
the land during sa sas and posting, and that, at his own knowl- | 
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edge, no portion of said land was occupied by any ‘person or persons, | 
nor was there any settlement or improvement of any nature thereon... 
By. departmental order of February 6, 1914, the said homestead — 


3 claimants. were required to furnish shdavite stating specifically 7 
_ whether they had notice or knowledge of the existing prior selection — 


and.the boundary lines thereof at the time of their respective settle: 


ments. It was observed that from the showing in support of the. . | 


petition the metes and bounds description filed in the local land 
_.office December 21, 1911, was constructive notice of the selection to 
all persons after’ that date. and. that if the lines were run. and blazed 
and notices posted, as stated in ‘sdid affidavit, it would seem that 
notice was thus given to all persons, at least after December 18, 
when that work was completed. | : i 

Response has been made to’ the rule pridel an upon the alleged set- 


| Elena. concerning the knowledge or notice which they had of the _ 


selection prior to their alleged settlements. It is urged by their 


counsel that the said claimants should -not be required to make the ee 


| showing called for under his view of the law, and he asked a rehear- 
ing upon that proposition. He further, however, attempted . to 
comply with the order by furnishing the affidavits of the respective 
settlers. It is shown by said affidavits that the said homestead claim- 
ants knew of the prior selection and that the boundaries had been 
marked prior to such settlements; that they consulted counsel in 
regard to the right of. claimants and were informed that unsurveyed et 
lands of the United States could not be taken or held in'view of the 
mandatory law confining such selections to surveyed lands. 7 
It is thus seen that the homestead claimants make no pretensions 
that they settled in ignorance of the selection. They admit they 
knew of it and the lines of that claim, but they rely squarely upon 
the assumption that, as a matter of law, the selection was ineffective © 


| - because of failure to identify the lands by metes and bounds descrip- 


tion at the time the selection was made, citing the case of F. A. 
Hyde e¢ al. (40 L. D., 284), as authority for this contention. They 
then proceed to argue that the selection, having been defective and 
a nullity according-to their view, could not, after the date of the act 

of June 6, 1900 (31 Stat., 614), and prior to survey, be perfected 
because said act reptrictod’ liew selections under the act of Adee 4; 
_ 1897, to surveyed lands. - a. | | 
These decisions are more specious en convincing. The ee | 


trine announced ‘in the case of Hyde, supra, was.intended asa shield ~~ 


= to protect bona fide settlements made without knowledge of conflict- 


~~ ing prior selection of unsurveyed lands without sufficient identifying _ 


- description, and that case can not be invoked as an arm for an. of- 
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| fancive attack against a selection where the settlement was shade with 
full knowledge of the prior claim and for the very. purpose of. taking 
advantage of its supposed defects in that regard. The purport of 
that decision is shown by the following excerpt therefrom: ‘ 
_'The act of 1897, supra, did not supersede said act of May 14, 1880. It did 
not provide: for the withdrawal of such lands from settlement. This could only. 
. have been effected under proffers of the character here involved, by marking © 
_ the Jand selected upon the ground, or by reference to such natural boundaries 
_ or monuments as would have been notice in fact or in law to intending settlers, 
A reference to lands as what will be, when surveyed, a technical subdivision - 
of a specified section, gives no such notice either in law or in fact. So it re- 
sults that until the approval of the survey such settlers. had no notice and no > 
means of acquiring information which would have enabled them to avoid con- 
flicts with these selections. : 
The selector herein had éeraplied: with the segue ae of the 
ipeparenieat and the selection was approved by the Commissioner — 
-Inore than nine years prior to the decision just referred to. Imme- 
diately after that decision the selector took steps to meet its require- 
inents by marking out the lines and filing metes and bounds descrip- 
tion.in the local land office, and posting proper notices of warning to 
intending settlers or claimants. Also soon after that decision these 
adverse claimants sought to defeat the selection under advice from — 
_ their present attorney to the effect that the selection was a nullity, ~ 
but also with full knowledge of its existence and the boundaries 
thereof. Under these circumstances, the oft-quoted expression of” 


7 Justice Brewer that “the law deals tenderly with one who in good - 


_ faith goes upon the public lands with .a view to making a home . 
thereon,” has no application to these alleged settlers. 
The Department can not acceed to the. contention that ‘the 1atae” 


_. description given by the selector in an attempt to meet the ruling in 


the Hyde case was futile because of the said act of June 6, 1900. 
That act, while limiting future selections to vacant surveyed non- 
mineral public lands subject to homestead entry, contamed the fol- 
lowing proviso: | 7 

‘That nothing herein contained shall be construed to affect the rights of those . 
who, previous to October 1, 1900, shall have delivered to the United States deeds 
for lands within forest reservations and make appiedon for specific tracts 
of lands in lieu thereof. . = 

Like provisions are contained also in the -act of March 3, 1901 
(ai Stat., 1037), referred to by counsel for the homestead claimants. 
__ Such selections filed prior to said act.of 1900 for unsurveyed lands, 
even if defective in some respects, are not nullified by said act but 
may be completed in the absence of other sufficient objection. Arden | 
L. Smith (31 L. D., 184); Gary B. Peavey (31 L. D., 186). In the. 
present case the alleged settlements offered no bar to the completion .. 


| of the selection. 


DECISIONS RELATING. TO THE PUBLIC LANDS. _ 335 


For the : reasons falta. the anes of the Goniiertaee fe Rearing oe 


to take testimony is hereby at and the homestead applications | 
are rejected, | : 


-L, D. FOSKETT. 


ees. Decided June 18, 1914. 


— REPAYMENT—MORTGAGEE. 


A mortgagee under a mortgage which i merely ¢ a lien on the land is , not . 
_ entitled, under either the act of June 16; 1880, or the act of March 26, 1908, 
to repayment of the moneys paid by the. -entryman. : 


JONES, First Assistant Secretary: | | 
‘Appeal has been filed from decision of the Commissioner: of the 


a General Land Office dated July 15, 1913, denying the application 7 
.. of L. D. Foskett,. mortgagee of Otto Schule. for repayment of 


- moneys paid by the latter in connection with his commuted home- © 
~ stead entry 01356 for the SW. 4, Sec. 26, T. 155 N,, RB. 38 W., Crooks-. 
ton, ‘Minnesota. | 
The record. shewe that . isedins made Reet ane for the ; 
| land described October 6, 1905, upon. which he submitted commuta-— 
tion proof, and cash certificate was issued March 2, 1909. He exe-_ 
. cuted a mortgage upon the land March 9, 1909, in favor of L.: D. 
-Foskett, secured by one note payable N pyeniber i, 1914, at the Bank © 
of Crookston, Crookston, Minnesota. No proceedings have been 


had under the authority contained in the mortgage looking to the — i 


sale of the land or of the foreclosure of said mortgage. The entry — 
was canceled January 18, 1918, as the result of proceedings based 
upon charges preferred by a special agent of the General Land: ~ 


Office that Schulze had neither established and maintained residence _ 


apen the land nor cultivated the same. 

~The act of June 16, 1880. (21 Stat., 287 ), in- action’ 2 dienest 
authorizes repayment in the instances enainerated therein of money 
_ paid in connection with an entry . “to the person who made such 
entry or to his heirs or.assigns.” It was held in the case of Cali- 
fornia Mortgage Loan and Trust Co. (24 L. D. , 246) : 


A mortgagee is not an assignee, within the intent and. meaning of the act 
“providing for repayment, if the mortgage is merely a lien on the land. 


In the case of Alexander Fraser ee L. D. , 151), it was. set forth 
| and found: | om 

Section 3384, Revised Laws of Minnesota, 1905, construing the ‘word ee éon- | 
“yeyance,” states that it shall include every instrument in writing whereby | 


any interest in real estate is created, aliened, mortgaged or assigned, thus 
_ recognizing the distinction between an assignee and-a mortgagee. Section — 
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444d provides ‘that a mortgage on real property is not 6 be deemed a convey- 


ance so as to enable the owner of the mortgage to recover possession of the 
real property without a. foreclosure. In other words, under the laws. of ‘Min- | 
nesota a mortgagee is. simply a creditor raraoee debt : is. secured by means a a 


- lien on the land. 


In the case of. United. States v. Communweulta Title Tahieaios 
and Trust Company (193 U. S. , 651) it was said: | | 


At common law a mortgage was a conditional conveyance to secure ane pay- 
ment of money or the performance of some act, to be void upon such payment 
or performance. By more modern law and under the statutes of many States 
a mortgage is 4 mere lien upon land. Its dominant. attribute is security, but | 
nevertheless it must be regarded as “ both alien in equity and a conveyance at 
law.” Pomeroy, Section 1191. The. interest of. a mortgagee in the land is: 
therefore conveyed to him by the mortgagor, and eyen if.under the laws of 
Montana a mortgage is primarily security: for a debt and creates. a lien only 
it is a lien which may become the title. 


‘It was held in that case that the mortgagee was an assignee within © 
section 2 of the act of 1880, but the facts in said case were that the 
“mortgage was foreclosed anil the property purchased by the mort- 
gagee at sheriff’s sale under decree of the court. 

It is apparent that repayment to the applicant herein is. not 
authorized under the act of June 16,1880. 7 

The act of March 26, 1908 (85 Stat., 48), in section 1 thereof, “pro-. 
‘vides for repayment of money. where any application, entry, or 
proof is rejected.“ to the. person who made such application, entry or. 
proof or to his legal representatives,” and neither the applicant nor 
his legal representatives were guilty of fraud or attempted fraud in 

connection with the transaction. ‘The instructions of April 29, 1908, 
recognize heirs, executors, and administrators as legal representa- 
tives under said act. Upon the facts developed at the hearing in this © 
case the Commissioner of the General Land Office found in his de-— 
cision, which was affirmed by the Department, ‘that the entryman’s - 
bad faith was apparent. Of course an assignee or mortgagee could 
not have any rights superior to those of the entryman. However, ph rams 
was held in the case of Alexander Fraser, supra; — 

x mortgagee under a mortgage which is merely: a lien. on the land is not a | 
. “legal representative” within. the meaning of the act of March 26, 1908, 
authorizing repayment, of purchase money and commissions to the per sons who — 
originally made the payment or their “ legal representatives.” 


It was said in that case: 


‘It is clear that the mortgagee, simply having a lien upon the land for the 
payment of a debt, is not a legal representative, who certainly must he a party 
' gsueeeeding to all the rights of the entryman. | | 
The decision of the Commissioner of the General Land “Office | 
7 herein denying ea is hereby affirmed. a 3 | 
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EDWIN E. CAINE, 
| Decided June 18, 1914. 
SOLDIERS ADDITIONAL—MINoR ORPHAN ‘CHILDREN, 
| In contemplation of section 2307, Revised Statutes, the ‘children, ‘male or 
female, of a deceased soldier,. are ‘“‘minor orphan: children” until. 21 


years of age, notwithstanding the statutes of the State: declare that 
females reach their majority at 18. 


Jonzs, Hirst Assistant Secretary: 
Edwin. E. Caine has appealed from decision of Suly s 24, 1913, os 


the Commissioner of the General Land Office requiring additional : 


_ evidence in support of his application to ‘make soldiers’ additional |. 
entry under Secs. 2306 and 2307, Revised Statutes, for lots 1 and 2 ~ 


of the NE. 4, Sec. 16, T. 86 N., BR. 70 E.,. M. _ M., Carson City, | 
ey ‘Nevada. 


The iin is ai on aD eens of 80 acres of the 


‘ claimed additional right of James G. S. Van Brunt, who, it is = | 


alleged, performed military service in the Army of the. United States 


Fae during the Civil War for the required period and made homestead _ 


entry in the State of Michigan on September 10, 1866, for 80° on | 


which was canceled on relinquishment August 16, 1868. 


The assignment was made by the administrator of the estate of - 
the said soldier, appointed by the Probate Court of Lawrence 
County, South Dakota, showing that the soldier died in that county _ 


February, 1899. According to the petition, there were at that time 7 


three ‘children of the said soldier, 38, 32, and 30 years of age, re- 


‘spectively. The petition is“ dated December 22, 1911. According as 


to a statement made by the soldier, in connection with his pension — 
claim, it also appears that he had one daughter who would have 
been under 21 years of age at the date of his death, above stated. 
- The Commissioner referred to the case of John H. Mason (41 
L. D. , 861), wherein the Department held that if there was no un- 
mliied widow of the:soldier, his minor children at the date of his 
death acquired the right:to make soldiers’ additional entry, which 
right was without qualification, condition or liability of divestiture,: . 
and was not lost by failure to exercise the right prior to reaching 
the age of majority. He accordingly required further evidence as 
to the correct names, the dates of ‘the births of the heirs of the 
soldier, and also the date of their father’s death. 
| Upon appeal it is urged that the additional right was $ Purchased 
‘prior to the date of the decision in the Mason case, supra, and 


under the practice theretofore obtaining in. the Department the 


additional right passed to the estate of the soldier in case the minors 
failed to exercise the same prior to majority. It is also urged that 
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even ee the ruling in the Mason case, ihe assignment, should - 


be accepted for the reason that under the laws of the State of South __ 


Dakota the daughters reached majority at the age of 18 and there-— 

fore were of age at the date of the soldier’s death and were not 
minors within the contemplation of section: 2307, Revised Statutes, | 
_ or the Mason decision above referred to. ae. 
Section 2307, Revised Statutes, is closely related to epee! 9999. - 


-... in the chapter of the Revised Statutes on homesteads. Section 2307 


prescribes the rights of “minor orphan. ehi’dren ” in certain con- 
tingencies, without defining the term “minor.” Section 2292 also 
grants certain special rights: (under the circumstances therein — 
stated), as-to “infant child or children under twenty-one years of | 
age.” “It may fairly be assumed that Congress intended by this 
legislation to define the expression infant children to mean those 
under 21 years of age. Such rule should be applied uniformly 


and not varied by the laws of the States. A Federal statute of 
a general nature applies to all the States and should not be con- _ 


| strued with reference to the conditions in one State alone. In the — 
case of Anderson v. Peterson (36 Minn., 547), it was held that — 
although the law of Minnesota fixes the age of the majority of 


female children at 18 years, yet such law would not operate to de- . 


feat the right granted to the daughter of a soldier who was an 
adult under the State law but a minor. under the Federal law. 
_ Where such conflicts are presented between the State and Federal 
~ laws, the Federal statute controls, as the latter is the supreme law 
of the land. Story on the Constitution. (Vol. 2, p. 579.) — This 
question was considered by the Department in the case of Jonah | 
_ Lowe in its unreported decision of September 29, 1909, which in- 
volved an assignment of a soldier’s additional right by a daughter 
of a soldier who was under 21 years of age but over 18 years of age. — 
The assignment was made by guardian in the State of Arkansas © 
| “where females reach majority at 18. It was held that although there 
seemed to be no authority for the appointment of. a guardian for 
- the beneficiary; who was at that time of age under the-State law, 
yet she was under 21 years of age and was entitled to appropriate: 
‘the right under section 2307, Revised Statutes; that if she had made 


the assignment in person it would be accepted, and although the 


assignment was made by guardian without valid authority, and 
for that reason irregular and of no effect in itself, yet if she accepted 
the benefit of the attempted sale, or if she had actual knowledge 
thereof and acquiesced therein she would be estopped from denying 
the transfer. The assignee was allowed a reasonable time within 
which to furnish evidence that. she accepted the benefit of the assign 
ment or had now enue thereot and as aaa therein, | 
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It seems clear from the papers in this case that ander the above ‘conh- 
| struction there was a minor at the date of the soldier’s death and ib. 
is believed that the requirement made by the Commissioner was’ 
proper. It also seems necessary to require the applicant to furnish 
evidence that such minor waived her rights to the said claim or par- 
- took of the benefits from the sale. Therefore the decision. appealed | 
- from is affirmed with the added requirement stated. 


EDWIN E. CAINE. 


Motta. hi rehearing of departmental decision of Tene - 18,. ‘iota, 
43 L. D., 387, denied by First Assistant Secretary: mone J aly 30, 


| — 


ee 


| RECLAMATION—WATER RIGHT—PROVISO TO. SEC. 3, ACT OF 
AUGUST 9, 1912. 


Isrructions. 


‘Unirep Srates RecLAMATION SERVICE, 
| DevarTMENT or THE INTERIOR, | 
Washington, D.C, July 1, 1914. 
The SECRETARY OF THE INTERIOR. 
_ Sm: The project managers of. the Reclamation Satis have re- 
quested an interpretation of the meaning of the proviso of section 3 
of the act of August 9, 1912 (37 Stat., 265), which reads as follows: » 


Pr ovided, That no person shall at ‘any one time or in aly manner, except as 
herinafter otherwise provided, acquire, own, or hold irrigable land for which 


entry or water right application shall have been made under the said reclama- Se 
tion act of June seventeenth, nineteen hundred and two, and acts supplementary: — 


_ thereto and amendatory thereof, before final payment in full of all instalments of | 


building and betterment charges shall have been made on account of.such land — ; 


in excess of one farm unit as fixed by the Secretary of the Interior as the limit 
of area per. entry of public land or per single ownership of private land for which | 


a water right may be purchased respectively, nor in any case in excess of one | 7 


hundred and sixty acres, nor: shall water be furnished under ‘said acts nor a -. 
water right sold or recognized for such excess; but any such excess land | 

acquired at any time in good faith by descent, by will, or by foreclosure of any 
lien may be held for two years and no longer after- its acquisition; and every 
excess holding prohibited. as aforesaid shall be forfeited to the United States by 
-proceedings instituted by the Attorney-General for that purpose in any court of 
competent jurisdiction ; and this proviso shall be recited in every patent and : 

water right certificate issued nee the United States under the provisions of hie ' 
act, 


This p proviso has bean the subject of decision by the en in 


two cases, namely, that of Amaziah Johnson (42 L. ae 542) and 
7 slietnai and Cook - L. D., 543). 4 


es | - DECISIONS RELATING ‘TO THE PUBLIC LANDS. 


In an J ohnson_ case he Department decided that as te farm anit 


a contained 69.95 acres of irrigable land he was qualified. to purchase 


the land of his neighbor containing 56 acres of irrigable land pro- 
vided all instalments on account of the water right contracted for in 
connection with the tract purchased shall have been paid in full. 2 
- In the Keebaugh. and Cook case the decision was substantially to — 
the same effect, namely, that Keebaugh having a farm unit of 104 
acres of irrigable land and Cook having a farm unit of 77 acres of 
irrigable land they could not file water right applications for. an- 


other tract of 78 acres of irrigable land owned by them jointly, no: — 
- -. offer being made to. pay the charges i im. full upon the land held by 
them. These cases plainly decide one feature covered by this pro- 


"-viso, namely, that one having a water right application for a farm 
unit. on which payments are due could not acquire another tract of | 


"+ Jand and secure water therefor unless payments in full were made for 


water right for the additional tract. In other words, that a person . 


= may hold a water right for but one tract for which: he has a water 


_ right application not paid in full, either a single farm unit or a tract 
_. not exceeding the limit. of aes for land 1 in pave ownership as 
fixed for the project. | 
- Thus far there seems to be no ) difficulty in determining the mean- 
ing of the proviso, but. some expressions in the departmental. deci- 
sions lead to the inference that a person holding a tract upon which 


payment has not been made in full, may not purchase pat a water a. 


rights for more than 160 acres. 
- This seems to. be based. upon the construction placed. ‘upon the | 
~~ following portion of the proviso, “nor in any case in excess of 160 
acres, nor shall water be furnished under said acts nor water right 
sold or recognized for such excess.” If this expression is construed — 
as applying to the lands for which water right has been paid in full it 
has the effect of a provision by Congress limiting water rights for pri- 
vate land holdings, after full payment, to water rights for 160.acres. 
In other words, it is a provision ‘which. limits to 160 acres the area 
for which a man may hold an appurtenant water right even after he 
has discharged all his obligations to the Government, except for 
operation and maintenance. Such a limitation is a radical departure 
from all the public land laws, as apparently there never has been 
any intent by Congress to limit the amount of land which a man may 
own after having complied in full with the provisions of the law in ° 
order to acquire the title, and as the water right becomes on final | 
‘payment an appurtenance to the land the same rule governs. — - 

_It would seem that a construction of a statute constituting so wide | 
a departure from the previous conditions regarding the rights of 
individuals should not be adopted in the absence of a. plain intent | 
expressed in the law, as it would 1 not ony s render the law aun ect to 
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| question on the eround of constitutionality, Bat would ies. intro- 
duce an entirely new system of land ownership in reclamation proj- 


ects not applicable to any other public. lands .or any: other lands 


acquired: from the United States. 


On the other hand, there is a rational aac erry of this fae » 9 


— guage that is in full harmony with prior legislation and the evident. 
- intent of the reclamation law, namely, that a person who holds a_ 


_ farm unit shall not be permitted, before full payment has been made. 7 


- on the appurtenant water right, to acquire other lands with appur- 
tenant water rights unless the water right charges on the latter have 
been fully paid; similarly that a person may hold private lands. with 


appurtenant. water rights up to the limit of single ownership fixed — 


for the project’ in one or. more parcels before full payment of the 
water right charge, but may not acquire other lands with appurte- 
nant water rights unless the water right~charges thereon have been - 


paid in full. Furthermore, that the limit of area of the farm units . 


and-of single private land holdings to which water rights are ap- 

‘purtenant (and as to which water right has not been paid in ign . 

shall in no case exceed 160 acres. 7 
I deem the language. of.the proviso to be fully i in accord with: an 

intent.on the part of Congress to make such a rule as to the area 

held in a farm unit or by single ownership. under an sas aaa | 

| water right application. os 


— It is therefore recommended that the proviso be construed as sug- re 
gested. and that it will accordingly permit the furnishing of water 


for land on which payment.in full has been made of building and ~ 
betterment charges even when more than 160 acres of such land is | 
owned by one person, provided the annual charges for operation and ~ 
maintenance are paid and all other requirements are complied with. ti 
_ Very truly, yours, | Wa RB. Kine, | 
net J uly 22, 1914: es ue 
| ALA, Jonza, * es a 
Past Assistant ; Secretary. 


V_—_—_— 


MOSES J, WETZEL. 
Decided July 2, 1914. — 


Caney ACT SeLECTIoNs—RELINQUISHMENT. 

The relinquishment. of a Carey Act selection is not effective until approved 
by the Secretary of the Interior, and the lands covered thereby are not 
subject to disposition under the public land laws until notation of the — 
approved relinquisbment upon the records of the local land office. 


Jonus, First Assistant Secretary: 8 
Appeal has been filed by Moses J. Wetzel from decision . of Sep ae 
_ tember 10, 1918, of the Comiminsioney of the General Land ‘Office 
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affirming the. action of the foal officers in calecune: the sepia: 
filed by said Wetzel May 22, 1913, to make homstead entry for the 
NW. 4 SE. 4 and SW. 4 NE. 4 1, Gee: 3, T. 1.5., R. 14 E., Bozeman, 
- Montana, land district, fr the stated reason euid dane, were then | 
~ embraced in selection. list No. 3 under the act of August 18, 1894 
: (28 Stat., 872, 422). | 
Relinquishment of said selection as to Giess fans was filed May | 
8, 1913, and was accepted May 27, to become effective May 31, 1913. | 
On June 3, 1913, one John Ellison j is stated to have filed application 
to make desert and entry for said, lands, and on June 5, 1913, said © 
Wetzel is stated to have filed a second application to. cake nedieucad 
_ entry therefor. Wetzel alleges in this appeal arid in his corroborated 
affidavit filed in’ support thereof that said lands are not desert in 
| character and asks for a hearing upon said charge. 
_Relinquishment of a selection made under said act of August 18, 
1894, is not within the purview of section.1 of the act of May 14, © 
1880 (21 Stat., 140), which relates to relinquishment of preemption, 


homestead and timber culture entries, only. A selection under the _ 


_ former act is not an entry but partakes of the elements of a contract 
or agreement made with the Secretary of the Interior on behalf of 
the United States. It is not complete until approved by the Secre- 
tary, and his approval is alike essential to give effect to a relinquish- 
ment thereof, its status being essentially, administrative. In para- 
graph 13 of i aeiagi of | Eamalis 10, 1906 a L. D. pe) it 
is stated : | | | . 

The local officers are not authorized ; to accept the relinquishment of any State 


selection, All relinquishments will be forwarded to the General Land Office » 


through the local office, when, if accepted, the local officers will be directed to 

. . cancel the same on. their records, and after such cancellation is noted, and not 
before, the-land will be subject to general disposition under the public-land laws, 
‘The decision appealed from was proper upon the record, but in — 

view of the. corroborated’ allegation made attacking the application . 

~ filed by Ellison, the case is- ‘renianded for approEy ate: action as to 

7 such charge. | : | | a | 


——— | 


‘BARTHOLOMA v. MeCLURE. 
Decided July 22, 1914. 


ISOLATED. Tract—IMMEDIATE Cash PayMENT Requiren. 
* The: act of June 27, 1906, and the regulations thereunder, governing the sale 
of isolated tracts, contemplate a cash sale, and the bidder to whom a tract 
is awarded must immediately deposit the amount of ‘his bid ‘with the 
receiver. | , 
(ConFLICTING DEPARTMENTAL DECISIONS OveRRULeED. _ 
Rosa Alheit, 40 L. D., 145, and John Ww. pee 42 L. D., 1, overruled . a4 
in so far as in conflict. thy PE 
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a Jonxs, Fi inst Assistant Scoretary: 


George Bartholoma has peal from the decision of the Coin-. 
missioner of the General Land Office, dated June 27, 1911, dismissing © 


. his protest against: the public sale to James A. McClure, under the | 


act of June 27,1906 (34 Stat., 517), of the N. 4 NE. 4 (lots 1 and 2), 

Sec. 4, T. 1 S., R. 42 W., 6th P. M., Topeka, Kansas, land district. 7 

Certificate aaa to MeCliée on March. 16, 1911. — 
It was alleged in the protest and the a affidavits that 


7 ‘Gartholoms, at whose instance the Commissioner directed the sale, 


bid the sum of $203 for the tract, that being all the money in his’ 


possession; that he thereupon requested the local officers to be per- : 


mitted to make a higher bid and go to-his home that he might obtain _ 
‘the balance of the money, which request was denied by the local — 
officers, who awarded. the land to McClure, who had made the next 

and highest bid. | 


It i is clear from the provisions of the ae of June oT, 1906, supra, a 


and: the regulations of June 6, 1910 (89 L. D., 10, 13), Chat only a 


ash sale was contemplated.. The regulations specifcalle? require 


the purchaser to immediately deposit the amount of his bid with 


the receiver. The rule announced in Rosa Albeit (40 L. D., 145), se * 


and John W. Browning (42 L. D., 1), in so far as they differ from 
_ the conclusion herein announced -are overruled. It is directed that, — 


ha hereafter, published notice of sale of an isolated tract shall specifi- 


cally state that the purchaser will be required to ee de- 
posit with the receiver cash to the amount of his bid. - 


Tn his appeal to the Department Bartholoma.alleges, under rs + 
_. that at the public sale of this land, “it. was knocked off to.a man that 


the salesman called Mr. James, and he was allowed to go out and — 
- go down town to get the money.” If this averment be true, the 
| action of the local officers constituted such an irregularity as would _ 
- require the -vacation of the sale and the offer of the land anew. 
- The action appealed from was proper upon the record considered 


by the Commissioner, but in view of the charge now made by Bar-  ~ 


tholoma, the case is remanded to the General Land Office for such 
investigation and, if nécessary, hearing, as may be deemed: proper. _ 


RICE v. SIMMONS. . 
Decided July ae, 1944 


. “Peagriqn—Tawp DEPARTMENT May ConsmpEr ENTE “RECORD: | 
‘The government is a party in interest in every contest, and the land denave ' 

ment may properly consider all that the-record contains ‘in- order to do | 

| justice in the case, irrespective of technical inter partes rules of pleading - 
and practice, and whether the parties theniselves are entitled to have any 

*\ particular portion of the record considered or not. : 
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SerrtemMENtT—ENTRY- OF Rrcorn, | : : 
if possessory right is acquired by renient a entry + as ‘aginst all except 
the government; and so long as an entry remains of ‘record no rights can 
‘be acquired as against the entryman by settlement upon and occupation 
.of the land, oa eens the ‘statutory eee of the record oy has 
expired. 
Contest: SUBSEQUENT TO PRroor—EQuivaBLe ADJUDICATION, Pa 
- One who files a contest charging default subsequent to the gabuiission of 
proof is merely’ a protestant, and acquires by virtue of such contest no 
' Such: adverse claim: as will prevent confirmation of the e entry by the Board 
of Equitable pesucice oe ; - 
RESIDENCE—DURESS. | 
-Where a homestead enteymnait was eueertued from sapbliehing: residence by 
persons in occupation of the land embraced in the entry, such persons will | 
not be heard to say that the entryman did not establish pemacnce at the 
time -he attempted to do so and was prevented by them. 


JONES, First Assistant Seoretary ! 

The Department has considered motion for’ ‘rehearing filed by 
Peter Rice in the above-entitled cause wherein decision was rendered 
March 12, 1914 [not reported], reversing that of the Commissioner 
of. the Goreral Land Office and dismissing the-contest filed by said — 
Rice against the homestead entry involved in said cause. made by 
Virginia Esther Simmons. 

Since the filing of this motion a number of affidavits have. been 
filed as in support thereof, and as showing either that the contest 
charge is true or that, as particularly contended in the motion, Rice. 
or others have since, the expiration of the time under the law for the - 

- submission of proof on Simmons’s entry acquired some adverse in- 
terest in the lands embraced in said entry which precludes confirma- 
tion of the entry by the Board of Equitable Adjudication, as di- 
_ rected inthe Department’s decision. 

These affidavits are not technically entitled to. ponedenaticn hérein 

as in support of this motion, nor’do they. appear to afford any suffi- 
- cient basis for further hearing in the case. Considering the matters 
stated therein, however, in connection with the motion, reply and 
briefs filed and oral argument heard at great length and the entire 
record, the Department finds no reason for modifying | its decision 
herein. The facts in the case were stated in detail in said decision, 
and no misstatement therein of any material fact appears. As Rice. 
admits in this motion, the testimony in the case is conflicting. on 
many vital questions, and the record fairly warrants the finding of 
facts as given in said decision. The obj ection that consideration was. 
improperly given by the Department in said decision to certain let- 
ters written by Simmons is not well taken. These letters were in 
the record of Simmons’s entry when Rice filed contest, and the Gov-. 
ernment being a party in interest in-every contest, the Department -_ 
may. properly consider all that the record contains. in order to do 
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justice in In a case, irrespective of penne mer partes rules of Perr ae 
ing and practice, and whether the parties themselves are entitled to — 
have any particular portion of the record considered or not. | 
It is admitted this contest filed by Rice is in the interest of the © 
oil company of which he and Schwinn are directors. Whether 
Schwinn was technically Simmons’s agent is immaterial. It is clear 
from the record that both friendly and business relations of more or 
less confidence had existed between them, that his acts contributed — 
_ toward keeping her from reestablishing residence on the land after 
final rejection of her first submitted proof and until the filing of this _ 
‘contest, and that he was instrumental in connection with Rice, this | 
- contestant, and others of the oil company, in their occupation of said — 
‘lands for ‘oil purposes and in attempting to dispossess. her thereof 


as soon as, if not before, the expiration of seven years from the date 


of making her entry, when they thought they might technically se- 
- cure the lands by virtue of such occupation thereof by them and this © 
contest. =» 

_ Neither such occupation ns ad lands, Reaoien nor. this. contest 
gave Rice or said company any right to or interest in said lands as _ 
against. Simmons. Her settlement and entry gave her possessory — 
- property in said lands as against all except the Government. See 
cases of United States v. Buchanan (232 U: S., 72), and a v.- 
. Morrison (ibid., 452). 

. The fact the time fixed in the fonecead law for the submission of 


final proof on said entry expired October 29, 1910, is immaterial so 


far as the application of this rule is concerned. So long as an 
entry remains of record no other rights, by application or settle- 
ment, can be acquired as against the entryman. Circular (29 L. D., 
29); Emma H. Pike (32 L. D., 395). Even though the statutory 
_ life of the record entry has eepived:: Walker v. Snider ae L. D., 
467) 3 Zickler v. Chambers (22 L. D., 208). 
The‘acts of said company and. of Rice and | Scion prior and 
subsequent to October 29,.1910, were in trespass against Simmons’s 


: entry then intact of oe and all her rights thereunder, of which . 


was the right to equitably perfect said entry even after seven years. 
Such a contestant as Rice, whose contest was based alone upon a 
‘charge of Simmons’s default on her entry since 1907, has by reason. 
of such contest: no such interest in the lands aaurareale in the con- 
tested entry as constitutes an adverse claim to said lands, prevent- - 
ing confirmation of the entry by the Board of Equitable pais 
tion. He is a mere protestant. Walker v. Snider, supra, Cooke v. 
Villa (19 L. D., 442) ; McCraney 2. Beles of Hayes ce L. D., ce . 
 Sitzler », Holzomer (ibid., 422). 3 
'- The expiration of the time fixed by law for the dab ioe of final 
nproer on. Tire s entry did. not debar her from eapee ment oe 
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- mitting pest thereon. She had never been called upon is show 
cause why her entry should not be canceled for failure to submit 
‘proof within the seven years, as required by the regulations in such’ 
cases previous to cancelling an entry for that reason. ‘The submis- 
sion of proot after that period is not an extension of the entry but 
is allowable in the equitable perfection thereof. Opinion (34 L. D., 
- 851, 355-356). An amended paragraph 38 of the regulations gov- 
-erning the Board of Equitable Adjudication (39 L. D., 320) ex-— 
_ pressly provides that there shall: be submitted to said board— 


All homestead and timber-culture entries in which eood- faith appears, and a 


- substantial compliance with law, and in which there is no adverse claim, but in caw 


which full compliance with law was not effected, or final proof made, within | 
_the period prescribed by statute, and in which such failure was caused by any — 
sufficient reason not indicating pad faith. B48 | | 

a While Simmons’s first submitted commutation proof was ejected 
as insufficient, no finding’ of bad faith on her part was then made, 
and her bad faith has not been established herein. The presumption 
of her good faith should prevail. She reestablished residence on 
the land, pursuant to the Commissioner’s direction made in October, 
1910, that she should do so if she desired to retain it, within a reason- 


able time after being : so directed by him, and attempted to do so at. - 


- once but was ‘prevented by this contestant and his associates. He 
and they can gain. nothing’ by reason of such acts, and they can not 
be heard to say she did not reestablish her residence when she at- 
tempted to and was so prevented by them. They have no such claim 
or interest, by reason of their occupation of the lands or of this con- 
test, as procliieles submission of her entry and second proof to the 
Board of Equitable Adjudication, as directed by the a ea 

This motion is accordingly denied. a8 


WILSON ve. CARSON. 
Decided July 25, 1914. 


-UNsunvEvan DESERT Pa aok OF NERnGss 28, 1908. | Sg 
The act of March 28, 1908, conferring. a preference right of entry upon per- : 
sons who prior to survey take possession of unsurveyed desert Jand and 

_ reclaim or in good faith commence the- work ‘of reclaiming the ane has 


10. retroactive effect. . 
J ONES, First Assistant Seoretary: | | 

Zuie N. Wilson has appealed from the Aston of the Gomis | 
sioner of the General Land Office, dated September. 11, 1913, sus- _ 
taining the action of the local officers in rejecting her desert land 7 
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applies clone filed on March 13, 1909, for lots 2 and 28, Sec. 35, and. | 
lots 6, 8, 11, 12, 15, and 18, Sec. 36, T .145., R.15 E., 8. B. M., Los 
_ Angeles, California, land district, and holding intact: George W. 


Carson’s homestead entry for the same land, allowed on May 20, 


1910, upon his application filed on March 1, 1909. 


The lands in controversy are situated in the Imperial ‘Valley of 
California, and are within the area resurveyed under the act of July 
1,,1902 (32 Stat., 728). The plat. of resurvey was filed in the local. 


- office on February 23, 1909. 


It is unnecessary to repeat the history of this eu which 
is fully stated in the decision appealed from. From what has been 
hereinbefore stated, it will be observed that Wilson’s desert land ap- 
plication was filed ae the presentation of Carson’s homestead appli- 


- eation; and the application first filed was properly allowed by the 
local ohicors: It is urged on behalf of ‘Wilson. that she took pos- 
‘session of the tract under the desert land law, ‘making certain im- 
| provements thereon and cultivating bans dorable: areas thereof prior — 


to the assertion by Carson of any claim under the homestead or. 
other law. The land has been surveyed public land of the United - 
States since the year 1856, and there has never been any law under 


- which a claim under the desert land law to surveyed public land 
might be asserted except by the filing of an application to make | 
entry. See Hart v. Cox (42 L. D., 592). It appears that Carson 
- made settlement upon this land ander the homestead law, in 1907. 

Therefore, even had the land been then unsurveyed, Wilson would © 


have no claim thereto antedating the presentation of his. desert land 
application, for the reason that under the law, as it stood in 1907, 


a desert land claim for unsurveyed land could be originated only : 
~ by the filing of an application in the local office. The act of March 


28, 1908 (35 Stat., 52), conferring a preference right of entry upon 
those who, prior to survey, take possession of unsurveyed desert land © 
and reclaim, or in good faith commence the work of reclaiming, the 


same, had no. retroactive effect. “ 


The decision, appealed from is affirmed. 


LAHR v. WYATT. 
Decided uly 87, 1914 


RELINQUISHMENT—RIGHTS OF PURCHASER. — ; 
The purchase of the relinquishment of an unperfected horeatand entry does 


not invest the purchaser with any rights appertaining to the entry while | a 


it remains of record or with any rights to the lands involved after the 
éntry is canceled upon the filing. of the relinquishment.. bef 
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OonTE9T—RELINQUIsHMENT—- INTERVENING SETTLEMENT. | 
Where a contestant purchases and files a relinquishment of the ae gage 
7 contest, executed by the entryman prior to the initiation of the contest, 
= and placed in the hands of another for speculative purposes, no preference | 
right inures to him on the presumption that the relinquishment was the 
result of the contest; and. by thus filing the relinquishment instead of 
. + prosecuting the contest, the contestant abandons his contest and all rights 
_ ' thereunder, and the rights of an adverse settler then on the land thereupon 
attach and bar the allowarice of entry: to contestant. ; . 


Jonus, Hirst Assistant Secretary : | 

| The Department has considered ane for rehearing filed by 
Henry Clay Wyatt in the above-entitled cause wherein decision was 
rendered by the Department April 22, 1914, affirming that of the 
Commissioner of the General Land Office which held for cancella- 


+ tion said Wyatt’s homestead entry for the stated reason that Har- 


rison B. Lahr, a contestant against said entry, was ‘a settler on- ~ 
-Jands embraced in such entry at the time Wyatt made the. same. 
Careful reconsideration has been given to this case upon the record © 


presented. and after the hearing of oral argument thereon. The | 


facts. appear at length in the decision appealed from and are epit- 
omized in. the Department’s decision. ‘The issue between these 
parties arose upon the filing by Wyatt at the time he made entry, 


% October 23, 1909, of a relinquishment of a prior entry made by one 


. Harrington for the same lands, executed May 10, 1909, shortly after 


. Harrington had made his entry, which rolinquishment Wyatt had | 


purchased, on the same day he filed it, from one Logan Fain for $50. 

There was then pending against ‘Harrington’ s entry a contest filed — 
by Wyatt September 7, 1909, charging that said entry was made 
for ‘speculation and. with money furnished by one John Doe, to 
whom. Harrington was stated to have given in making his ehtry 4 
relinquishment thereof; also a contest filed by Lahr October 19, 

1909, against Harrington’ s entry upon the same charge.as to specu-. 


| ‘Tntion and that Wyatt’s contest also was speculative. Notice had 


not. issued upon either.contest at the time said relinquishment was 
filed. . Lahr filed October 26; 1909, contest against Wyatt’s entry, 
renewing his charge of speculation as to Harrington’s entry and 
Wyatt’s contest against same and. alleging also that he had settled 


on gaid lands October 20, 1909. Hearings were duly had on said . 


contest by Lahr against Wyatt’s entry, the local officers recommend-— 
- ing dismissal of said contest and the Commissioner holding the entry 
for cancellation, as above stated. 
The testimony shows Harrington’s entry was shai speculative 
- and not made for bona fide homestead purposes, and was made by him 
with moneys furnished. by Lahr’s father, David H. Lahr, through 
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— one ‘Slaughter, a eee to aici 5 sald Dard: HL. Lahr. Har- 


_ rington delivered. his relinquishment. on: the same ‘day he made said - 


‘entry. Whether said David H. Lahr participated knowingly i in the 
fraudulent making. of the entry is not clear and is not material to— 
. the issues in this case, nor does the record show that Harrison B. Lahr 

so participated in or had knowledge of such fraud. The relinquish- 
ment filed by Wyatt is not the one: held by said David H. Lahr, re- . 
ferred to in Wyatt’s” contest, but another executed subsequently and 
held by Fain for sale. Hareicon B. Lahr is shown to have settled on 
said lands October 20, 1909, and to have maintained residence thereon 
and improved and aullivated the same since then. Wyatt also, within 
six months after his entry was allowed, established residence thereon 
~ and has since maintained same and improved: and cultivated a por- 
tion of the lands. ‘The homestead good faith of both may be assumed. 
 Wyatt’s entry was erroneously allowed without first according 


Lahr an opportunity to be heard upon his charge against Wyatt as 


contestant against. Harrington’s entry. ae paragraph 5 of the 
regulations of June -1, 1909 (38 L: D., 23), then in force, Wyatt’s 

application should have been suspended: and said Lahr, as junior 
contestant, notified thereof and of his right also to file application 
for entry of the lands and ee une same to prove his charge 
against Wyatt. | 

The filing by Wyatt, hares of: Harrington’ S relinquishment, - 
executed shortly after Harrington had made entry and long prior to | 
the filing of Wyatt’s contest against. said-entry, tended. to support 


Lahr’s charge against Wyatt and was'sufficient to put Wyatt upon - 


~ his defense. -Such relinquishment in itself rebutted any presumption : | 
| accruing from the filing of a relinquishment while a contest is pend- | 


- ing against the entry that-such contest induced such filing and called 


for showing by: Wyatt that his contest was in fact the moving in- 
ducement and consideration for said relinquishment. 

The facts disclosed at the hearing had under Lahr’s contest against 
Wyatt's entry, however, place’ the rights of the parties upon other 


’ bases than their respective contests against Harrington’s entry. Har- 


rington’s relinquishment filed can not be considered as a result of 
_ Wryatt’s contest. Its purchase by Wyatt was a voluntary act on his - 
part not: compelled by his contest or by any right in Fain as the 
owner of said relinquishment. The owner of a relinquishment. has 
as such owner no rights over or under the entry or as to any contest 
against same, as a relinquishment “has no effect upon the entry or 

‘the right of the homesteader until it is filed.” Fain v. United States 
(209 Fed., 525): The statement in the Department’s decision in the. 


a ete 
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- case “of Humphries v. “Boyes (42 L. Ds. 250), that the sale of a re- = 


linquishment “ places the- entry in the hands of the buyer” was not 
intended to hold that there is any element of assignability i im an un- 
perfected homestead entry or any such assignability in a. relinquish- - 
ment thereof as invests the buyer of such relinquishment with any 
rights pertaining to such entry while it remains of record or with any 
rights as to the lands involved after it is canceled upon the filing of 
such relinquishment: Nor does the decision of the Circuit coun in 
the case cited authorize such holding. __ 

Whether a contestant may, without prejudice to his contest aie 
_ pay the entryman for his relinquishment of the entry as a satisfac- 
tion for such contest and in compromise and settlement of the case, — 
so far as the entryman is concerned, without trial of the issues of the _ 


contest, the Department will not now decide. Where, however, asin 


this case, the relinquishment was executed long prior to the sonteue | 
and was held by another than the entryman merely for his own _ 
speculative purposes, its purchase by the contestant is wholly gratu- — 


itous on his part, imports no satisfaction for or inducement thereof  __ 


_ by the contest, and the presumption, under said regulations of June 
1, 1909, that a relinquishment filed pending and before service of 
contest was due to such. contest, is rebutted and overcome ‘by such 


proven facts with reference to the relinquishment. 


A contestant by electing to secure cancellation of the entry through . 

filing a relinquishment thereof so procured instead of by proving the 

charge in his contest, abandons such contest and all right thereunder, | 
and the rights of a settler then on the land ‘are superior to those of 


~_ sucli contestant as an applicant for entry of said land upon the filing 


of such relinquishment ; as relinquishment of an existing entry gives — 


to the party filing same no right but merely an opportunity to make | 


entry for the lands “in case no contest has been instituted against: 
the claim of the homesteader and no adverse settlement has been | 
made.” Fain.v. United States, supra. 
The record fully sustains the contest charge made against ee 
‘rington’ s entry and shows said entry was wholly speculative and 
fraudulent and that no residence was ever established thereon. It | 
shows also the fact. of Lahr’s-settlement on the lands prior to and’ 


maintained since Wyatt purchased and filed said relinquishment. 


985), 


Lahr’s rights as a. settler attached upon the filing of such relinquish- 
ment and precluded any right in Wyatt under his application. 
Moss v. Dowman (176 U. S., 418); Kenfield 2. Maginnis a L. D., | 


The ‘Depatunents decision is ody idhsred to and this - 
motion denied. oe | ie “ene 2% 
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IMPERIAL VALLEY LANDS—LIEU SELECTIONS—ACT OF MAY 2, 
1914. 


Grate 


' DEPARTMENT OF THE INTERIOR, 

Generat Lanp OFricr, _ 

Washington, J ie 29, 1 Ith. 

7 Ruorsrens AND RECEIVERS, | | 
| Onated States Land Offices, State of California. 

Sirs: ‘1. Your attention is directed to the act of Congress of ‘May 
2, 1914 (Public, No. 94—63d Congress), authorizing the State of- 
California or its grantees to select public lands in lieu of certain 
lands granted to the, State in Imperial County, California, a and for - 
| other purposes: | | 
Be it enacted by the Senate and. House of Representatives of the United — 


| States of America in Congress assembled, That the State of California. 
or. its grantees may, with the approval of the Secretary of. the Interior, 


7 reconvey’ to the United States any of the lands heretofore granted. to said 


State in the. townships authorized to be resurveyed’ by the act of. July 
first, nineteen hundred and two (Thirty-second Statutes at Large, page | 
seven hundred and twenty-eight), and select in lieu thereof an equal amount . 


of vacant, ‘unappropriated, surveyed, unreserved, nonmineral public lands .- : 


within said State: Provided, That any application to select land under this — 
act must be presented within three years from the date of its passage: Pro- 
vided, further, That the Secretary of the Interior be, and he is hereby, author- 
ized and directed to issue a patent conveying to Victor H. Shaw, of Los. 
x Angeles, California, the south-half of section twenty-six, in township, eleven 
- south, range thirteen east, San Bernardino base and meridian, containing three 
hundred and twenty acres, in Imperial County, California, upon the express 
and prior condition that said Victor HB. ‘Shaw shall execute and. deliver to 
the Secretary of the Interior a grant and deed satisfactory to the eee 
of the Interior relinquishing and conveying to the Government of the United . 
States all his right, title, and interest in and to the north half of section 
thirty-six, in township sixteen south, range thirteen east, San Bernardino base 
and “meridian, Imperial County, California, according to the original survey, © 


_ _ containing three hundred and twenty acres, now known. as part of tract 


thirty-seven, in township sixteen south, ranges thirteen and. fourteen east, San 
Bernardino base and meridian, according to the resurvey. 
- Sec. 2. That the Secretary of the Interior may make prouer 3 rules ; and. regu- 
lations for carrying this act into effect. 

Approved, May 2, 1914: : | 

2. Grants and deeds of reconveyance made in pursuance of the 
act must be executed, acknowledged, and recorded in accordance 
with the laws of the State of California governing the conveyance 
of real estate. When the lands are reconveyed to the United States. 
by an individual, the husband or-wife of the individual, if married, 
must jou in the execution of the deed in such manner as to bar any 
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right or estate of dower, curtesy, or homestead, or any other claim 
whatsoever to the land reconveyed. : ‘ 

3. When the lands are reconveyed by the ‘State, the instrumant 
' of reconveyance must be accompanied by a certificate of the proper 
- State official or officials to the effect. that the State has not~pre- 
viously patented, granted, conveyed, sold, or disposed of, or con- 
tracted: to patent, grant, convey, sell, or dispose of, any of sald 
lands, or any part thereof. > 

4, The instrument of reconveyance must be cabonded’ in theg proper 
office of Imperial County, ane whether executed by" an indi- 


- rae or by. the State. 


5. Within a reasonable time after it is seronied thé instrument 
- of reconveyance must be filed in the land office at Los Angeles, Cali- 
fornia, and must be accompanied by a certificate from the recording - 
_ officer of Imperial County, California, and by a satisfactory authen- 
ticated abstract of title showing that at the time the instrument of - 


reconveyance was filed for record in the said county office the legal 


title to the land reconveyed was in the executor of the instrument. 
of reconveyance and that the land was free from liability for taxes, 
pending suits, judgment liens,.and from other incumbrance, and 
from adverse claims of any sort, unpatented entries excepted. Ab- 
stracts of title must be certified by the legal custodian of the county _ 


records or by.an abstracter of titles, but no abstract of title by an . - . 


abstracter or abstract company -will be accepted, until approval by 
the General Land Office of a favorable report of the chief of field 
division, or United States district attorney whose division. or dis-_ 
trict embraces the lands, as to the none 3 and responsibility of 
such. abstracter or company. — | 

6, When the instrument of reconveyance and accompanying papers 
are filed in the land office at Los Angeles, they will be transmitted 
by that. office to the General. Land Office, accompanied by a recom- 


- inendation by the régister and receiver and by a report by them as 


to the status of the pecearayad lands, giving fully all entries and ap- - 
plications pending for said lands or for any part thereof, as shown ~ 
by the records of the Los Angeles land office. _ 

7. The register and receiver of the Los Angeles land office ‘will 


3 not note on their records’ any reconveyance of lands, until directed 


to do sa by the General Land Office. When the reconveyance is ap- 
‘proved, the register and receiver of the Los Angeles land office will 
be advised thereof and’ will be directed to note the same on the 
records of their office. The approval of the reconveyance will be- 
come effective as of the date of the receipt of the notice of approval — 
in the Los Angeles land office. After that, the disposition of the - 
lands reconveyed will be considered, and any application for entry 
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of any of such lands filed prior to receipt of such notice. shall be at 
once rejected. | 

8. The right of selection of lieu lands is not tr ee ee se- 
lection must be made by the former owner of the land reconveyed, 
or by a duly authorized agent: or attorney-in- -fact, proof of whose 
authority must be furnished. 

9. Selection may be made first for less land than that reconveyed, 
and afterwards additional selections may be made, until the land 
reconveyed and the land selected are, as near as practicable, equal in 
area. The rule of approximation permitted in entries under. the 
- homestead and other public land laws may properly be applied to 
selections under the act, but only one application of said rule will 
be granted in respect of two or more selections based on one and 
the same conveyance. A selection may embrace contiguons or non- 
contiguous legal subdivisions in the same land district, but no selec- 
tion may embrace less than a legal subdivision of the survey. No 
more than one serial number must be given to any selection, not- 
withstanding it may embrace more than one legal subdivision. 

10. An affidavit to support a selection must be made by the selec- 
tor, or other credible person cognizant of the facts, and must be filed 
with and as a part of the selection. The said affidavit must show 
that the land contains no salines, coal, or other minerals. The form- 
of affidavit to be used is annexed to Whee instructions. Selections 
under the act are authorized to be made only of vacant, unappro- 
priated, surveyed, unreserved, nonmineral lands within the State of — 
California. No selection will be allowed for lands not of the char- 

_ acter described in the act. 

11. In making selection, the form hereafter designated, or its 
equivalent, should be used. 

12. The selection and accompanying affidavit must be filed in the 
land office of the district in which the lands selected are located, and 
by that office the selection will be given a serial number. The regis- 
ter and receiver will on receipt of a selection note the same upon the 
records of their office, and, if the selection and supporting affidavit 
are properly executed, ad the lands selected appear from their 
records to be of the character described in the act, they will require 
the selector, within twenty days from the filing of the selection, to 
commence publication of notice thereof, at the expense of the alec. 
tor. Notice of selection of all lands must be given by publication 
in a newspaper of general circulation in the county in which the 
lands are located, the newspaper or newspapers to be designated by 
the register. Such publication must cover a period of five consecu- 
tive weeks (or thirty consecutive days, if in a daily newspaper), 
during which time a similar notice of the selection. must be posted 
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in a conspicuous pines: in the local lend Gffice, aad als upon an 
smallest noncontiguous legal subdivision of the lands included in 
‘the selection, and upon each legal subdivision not embraced in a 
‘technical quarter section the whole of which has been selected. The 
notice must describe the land selected, give the date of selection, and 
state that the purpose thereof is to-allow all persons claiming the — 
land adversely, or desiring to show it to be mineral in character, an 
opportunity to file a statement of objection to such selection with 
the register and receiver of the land district in which the land is 
situated, and to establish their interest therein or the mineral 
character thereof. Proof of publication must consist of an affida- | 
vit of the publisher or foreman of the newspaper employed. that 
the notice was published in said newspaper once a week for five suc- 
cessive weeks, or once a day for thirty successive days, if a daily 
newspaper 1s employed, and such affidavit must show that the notice 
was published in the regular and entire issue of the newspaper and 
was published in the newspaper proper and not in a supplement. 
A copy of the published notice must be attached to the affidavit. 

Proof that the notice remained posted upon the land during the 
entire period of publication must be made by the selector or some 
credible persons having personal knowledge of the fact. The reg- 
ister will certify to the posting in the local land office. The first and 
last days of the publication and posting must in all cases be given. 

13. After the publication is completed, the register and receiver — 
will forward the selection and accompanying papers to the General 

Land Office with their regular monthly returns, provided that they 
.do not find the selection as made to be defective in any essential par- 
‘ticular, in which case they will reject the selection and give due 
notice thereof to the parties interested, stating the reasons for the 
rejection. Appeal from ‘such action may be taken under the rules 
‘as in other cases. At the expiration of the time allowed for appeal, 
_the register and receiver will forward the selection and accompany- 
-ing papers to the General Land Office with appropriate report. 

- 14. If during the period of publication, or at any time, protest 
or objection shall be filed as to any of the legal subdivisions esiecied. 
.the register and receiver will forward the same to the General Tan 
“Office for consider ation in connection with the selection. | 

15. No fees or commissions are required to be pac in any selection 
made under the provisions of the act. 
. 16. The act provides that any < application to select land under the 
‘act must be presented within three years from the date of the passage 
| of said act. ~ 
». 17. The matter of. Victor E. Shaw? 'S right to select stands apart by 
“itself under the provisions of the act. It will be necessary for him 
to execute and file in the Los Angeles land office a grant and deed 
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“relinquishing and conveying to the Government of the United States 
-all his right, title, and interest in.and to the N.4 of Section 36, T. 16 
S., R. 13 E., S. B. M., containing 320 acres, perordine: to the plat of 
cant nearer approved on March 2, 1857, now known as part of 
Tract 87,T.168.,R.13E.,S. B. Mand T.168., R.14E.,S. B. M., 
necordine to the plats of resurvey. approved on January 5, ‘1909, aad 
on February 6, 1909, respectively. ~The part of said Tract 3%, Baron 
che conveys should be described in the deed and grant. At is under- 
_stood. that said part of Tract 37 is embraced also in Tracts 48, 47, 51, 
-52, and 684 of the aforesaid townships, which conflict with the Tract 
3¢-in part orm whole. In connection with this matter, it will be 
necessary to observe Poraerapas, Nos. 2, 4, 5, 6, 7, and 8 of these 
mstructions. 

At the same time nai he files the pean and deed of relinquishment 
and reconveyance in the Los Angeles land. see Victor E. Shaw 
may file in that office his selection of the S. 4 Section 26, T. 11 S., 
R. 13 E., §.-B. M., containing 320 acres, Aeaordine to the plat of 
survey approved on August 21, 1856... He should use the form of 
“selection: given below, or its cu ee No supporting affidavit 
need be furnished by him, and no fees or commissions will .be re- _ 
quired of him in connection with his said selection. The register 
and receiver of the Los Angeles land office will, on receipt of the 
selection of Victor E.'Shaw, give the same a ser ial number and make 
_proper notations upon the records of their office, and, if all appears 
regular and satisfactory to them, transmit the selection to the Gen- 
‘eral Land Office with their cals monty returns. . 
very renpecheuly; eS 
: Char ee Commisstoner. 
7 ied July 99,1914: 

Anprievus A. Jonzs, 
first Assistant Secretary. 


or ) 
_ SELECTIONS IN Liev or LAND GRANTED TO THE Snare. 
| | (Act of May 2, 1914, ) A | 


To the REGISTER AND RECEIVER, | 
United States Land Office, 
, California. : 











‘ACrES, oe in: -eompliance- with: thie. “regulations. sander the: ace of May. 2. “4914 

_ (Public, No. 94, 63d Congress), I filed in the land office at Los Angeles, Cali- 
fornia, on the. day of , 19—, a deed and grant of reconveyance to the 

United States of said lands. | | 








day of - 
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I now select.in lieu of the said lands the land district, State of Cali- 
fornia, and containing ———— acres, under the provisions of the aforesaid act 
of May 2, 1914, and I ask that a United mLALee parene be issued to me for the. 
. lands thus selected. : 














Dated, 
. LAND OFFICE AT ———~———,, CALIFORNIA, 
, 19—. 
I, , register of the land office, do hereby certify that the land 








above selected, in lieu of land heretofore reconveyed to the United States, is 


free from conflict, and that there is no adverse filing, entry, or claim thereto. 
, Leegister, 








(Form.) _ 
AFFIDAVIT FOR SELECTIONS 
(Under act of May 2, 1914, Public, No. 94, 68d Cong.) 


_To be made by the selector, or other credible person cognizant of the facts, 
before an officer authorized to administer oaths. Befcre being sworn, affiant 
should be advised of penalties of a false oath. Z 


DEPARTMENT OF THE INTERIOR, 
| Unitep StTaTEs LAND OFFICE, 

,191—. 
—— , being duly sworn aceonatae to law, deposes and says that his 
post-office address is ; that he is well acquainted with the char- 
acter and condition of the following-described land, and with each and every 
legal subdivision thereof, having Pereone ly examined the same, on the 
, 19—, to-wit: ; that his personal knowledge of said 
land enables ae to testify sfadorstanainely with respect thereto; that there is 
not, within the limits of said land, to his knowledge, any vein or lode of quartz 
or other rock in place, bearing gold, silver, cinnabar, lead, tin, or copper; that 
there is not, within the limits of said land, to his knowledge, any deposit of 
coal, or any placer, oil, cement, gravel, or other valuable mineral depesit; that 
said land contains no salt spring, or deposits of salt in any form, sufficient to 
render it chiefly valuable therefor; that no portion of said land is claimed for 
mining purposes under the local customs or rules of miners, or otherwise; that | 
said land is essentially nonmineral! in character, has upon it no mining or other 
improvements; that the-selection thereof is not made for the purpose of obtain- 
ing title to mineral land; that the land is not occupied and improved by an 
Indian; that the land is wnoccupied, unimproved, and unappropriated by any 
person claiming the same other than the selector. . 





























I hereby certify that the foregoing affidavit was read to affiant in my presence . 
before he signed his name thereto; that said affiant is to me personally known 
(or has been eaetactorty identified before me by ~), and I verily 
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believe him to be a credible person and the person he represents himself to be; | 
and that this affidavit was subscribed and sworn to*before me at my office in 
on this day of ——-—,, 19—. 











ALCOTT v. REGENSBURG. 
Decided. July 80, 1914. 


Seconp Desert ENTRY—CANCELLATION oF FoRMER ENTRY ON RELINQUISHMENT, 
-. The cancellation of a desert land entry upon a voluntary relinquishment 
constitutes a loss, forfeiture, or abandonment of the entry within the mean- 
ing of the act of February 38, 1911, granting the right of second entry to 
desert land entrymen who from any cause have “ lost, forfeited, or aban- 
doned ” their former entries. 
ContTEST BASED ON INFORMATION AND BELIEF. 
Asa general rule, an affidavit of contest based wholly upon information and 
belief, and corroborated in the same manner, should not be accepted. 
CoNTEST—CHARGE THAT THE ENTRY IS SPECULATIVE. 

The charge in an affidavit of contest that the entry is speculative and was 
made in the interest of some other party may be substantiated either by 
direct knowledge of the illegal agreement, by admissions of the parties 
thereto, or by circumstantial evidence tending to show the existence of such 
agreement; and where the contestant has personal knowledge of such agree- 
ment his averments should be direct and positive and not upon information 
and belief, but where he relies either upon admissions or circumstantial 
evidence, the contest affidavit should set forth sufficient of the facts to 

_ show a prima facie case upon which his information and belief rest. - 


Jonss, First Assistant Secretary: 
' Edward H. Alcott has appealed from the decision of the Commis- 
sioner of the General Land Office, dated November 19, 1913, deny- 
ing his application to contest desert-land entry No. 019175, made by 
J eee M. Regensburg, at Los Angeles, California, for E..4 NE. 
1, NW. 3 NE. 4, and N. i NW. 4, Sec. 4, T. 11 S., R. 14 E., S. B. M.- 

. The spave 1s a second desert-land entry made ander the provisions | 
a the act of February 3, 1911 (86 Stat., 896). Regensburg had, 
upon October 24, 1908, made desert-land entry No..02014 for the 
same land. She submitted three annual proofs thereon, alleging the 
expenditure of $225, $205, and $205, respectively. Upon August 19, 
1912, she filed an application for extension of time of three years 
within which to make final proof. This application for extension 
was denied by the Commissioner May 16, 1918. He stated, however, 
that the entry would not be canceled for a period of six months, 
‘within which she might become enabled to make final proof. June 
94, 1913, she filed a relinquishment of her first entry, together with 
fer application to make the second: entry, which was ae the 
same day. 
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The ecnteat affidavit ciate ‘hat fs annual. pases upon the for-. 
mer entry were false in that not to exceed $100 had ever. been. ex-, 
pended upon the land, and also that.certain statements in. connection. 
with the application for extension of time were not true. Such alle- 
gations, however, do not state a cause of action against her present 
entry, which must rest upon her compliance with law as to it. The 
contest affidavit also contends that she had not abandoned the land, 
since she filed an application for second entry concurrently with the 
relinquishment of her former, and that therefore she is not entitled. 
to make second entry under the act of ec 3, 1911, supra. This 
act provides: : | | 

That any person aie: prior to the anotoual of this act, has made entry inde 
the homestead or desert-land laws, but who, subsequently to such entry, from 
any cause shall have lost, forfeited, or abandoned the same, shall be entitled, 
to the: benefits of the homestead or desert- land laws as though such former 
entry had not been ma de. : 


The law, it should be noted, speales of the loss, forfeiture, or aban- 
donment of the former entry, and not of the land. In Lean v. Ken- 
dig (36 L. D., 221) it was held that under the similar second home- 
stead entry act of June 5, 1900 (31 Stat., 267), the cancellation of a 
previous homestead entry upon a voluntary relinquishment consti- 
tuted the loss, forfeiture, or abandonment of such entry, and quali- 
fied such entryman to make second homestead entry. | 

The affidavit of contest also contains. the following: 

Contestant is informed and believes, and upon such information and belief 
alleges, that said J osephine M. Regensburg did not make desert-land entry No. 
02014, nor desert-land entry No. 019175, for her own use and benefit, but for 
the use and benefit of one Carroll J. Daly, and that both of said entries were: 
made for speculative purposes. . : 

A corroborative affidavit by Edmund Welch states that he is ac-’ 
quainted with the tract and knows: from personal knowledge and’ 
observation that the statements contained in the contest affidavit are 
true. It then proceeds. | , se 

‘The allegation on information and belief in ‘sata affidavit is also on informa- 
tion and belief of affiant. 

This portion of the Sone affidavit was rejected by the register. 
and receiver and‘ the Commissioner, because wholly upon informa- 
tion and belief, and also corroborated upon information and belief. _ 

' A similar affidavit of contest charging a homestead entry to be. 
‘speculative and in the interest of another party, upon information. 
and belief, and also likewise corroborated, was held insufficient in. 
Patterson v. Massey and Buckley v. Massey (16 L. D., 391). Tt was. 
there stated, at page 395: - 


The rules require the contestant to fully set forth the facts which Sus 
the grounds of contest, which may be done upon the information and belief of 
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the. contestant; but these allegations must be supported by one or more wit- 
nesses. When the affidavit. itself is made upon facts within the knowledge of 
the contestant, they may be supported by witnesses who base their statements 
upon information and belief; when the allegations of the affidavit itself are 
based upon the information and belief of the contestant, they must be cor: 
roborated by one or more witnesses whose statements must be based upon 
ee within their knowledge, and not upon mere information and belief. 

In Gage v. Atwater e¢ al. (21 i Di , 211) the contestant stated in 
his affidavit that he— 


alleges upon information and belief that said homestead enn was not made in 
good faith, but was made for the purpose or speculation and sale. 


The affidavit of the corroborative witness was as follows: 


. Also appeared at the same time and place Alexander Campbell, who, being 
duly sworn, deposes and says that he is acquainted with the tract described. 
in the within affidavit of Matthew Gage, and believes from personal observa- 
tion that the statements therein made are true. 


This affidavit was held sufficient, Secrétary Smith stating at page | 
S13: | 


I do not concur in your view as to the sufficiency of this affidavit. I think. 
it does state a cause of action. It alleges that the entry was not made in good. 
faith, but was made for the purpose of speculation and sale. Such affidavit . 
states a proposition of mixed law and fact, which it seems to me renders it a 
proper predicate for a hearing. It contains something. more than a conclusion 
of law, and it is sufficient to put defendants on notice of the charge to be met. 


_ Concerning the corroborative affidavit, he stated at page 214: 


. “It seems to me that this affidavit is not subject to the criticism that it af- 
fords ho support to the affidavit of Gage. Its reasonable interpretation is, that 
from personal observation affiant believes that the entry of defendant was not’ 
made in good faith, but was made for the purpose of speculation and sale. 
As a general rule, an affidavit of contest based wholly wpon in- 
formation and belief, and also corroborated in the same manner, 
should not be epe A, as it would permit the filing of many con- 
tests having no substantial foundation in fact. However, a charge 
that an entry is speculative and that it is made in the interest ae 
some other party may be substantiated either by direct knowledge 
of the illegal agreement, by admissions of the parties thereto, or by 
circumstantial evidence tending to show the existence of such agree- 
ment. Where the contestant has personal knowledge of such agree- 
ment his averments should be direct and positive and not upon in- 
formation and belief. Where he relies either upon admissions or 
circumstantial evidence, the contest affidavit should set forth suf-. 
ficient of the facts showing a prima facie case upon which his-in- 
formation and belief rest. The present contést affidavit fails to: 
make the showing outlined above, and is therefore insufficient. 7 
“The decision’ ec the Commissioner is accordingly affirmed. 
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IRA P. WETMORE. 
Decided July 30, 1914. 


SoLDIERS ADDITIONAL—ASSIGNEE—MINOR HEIRS. 
The assignee of a soldiers’ additional right, claiming through assignment 
from the administrator of the soldier’s estate, the soldier’s wife having 
- died prior to his death, will be required, as a prerequisite to recognition 
of his right to make entry under the assignment, either to show that 
there were no minor children at the time of the soldier’s death, or, if - 
there were any, to file assignments from them or furnish evidence showing 
affirmatively that they acquiesced in the administration proceedings. 
Jonus, Merst Assistant Secretary: : 
his case involves the application of Ira P. Wetmore, assignee > 
of the administrator of the estate of David H. pipet rata to enter, 

under sections 2306 and 2307, R. S., the NW. + NW. 4, Sec. 22, T. 

~1058., R. 20 E., N. M. P. M., Boswell: New Mexico, land district. 

The application was based upon assignment by the administrator 
of David H. MeWilliams who, it is alleged, performed military 
service for the required length of time in the army of the United 
States during the Civil War and who, it is-further alleged, made 
homestead entry for 40 acres at Brownville, Nebraska, March 18, 
1868, which was canceled January 3, 1870, for abandonment. 

October 24, 1913, the Commicioner held the application for re- 
ieton, for the reason that there was no evidence furnished showing 
the ages of the children of ‘the soldier at the date of the soldier’s 
death, his wife having previously died, and therefore the Commis- - 
sioner was unable to determine whether the right vested in the 
children under section 2307, R. S., under the ruling in the case of 
John H. Mason (41 L. D., 361). The applicant was allowed 30 days 
within which to file evidence showing whether any of the children 
were minors at the time of the soldier’s death, and, if so, to file 
assignments from said minors or to furnish evidence showiie pene 
tively that they acquiesced i in the administration proceedings. Coun- 
sel requested additional time within which to furnish the evidence 
required, which was granted by the Commissioner, and later the 
applicant requested further additional time which was likewise. 
granted. Still later, the applicant requested reconsideration of the 
case, and the Commissioner, by decision of April 7, 1914, adhered 
to his: former action. Appeal has brought the case befone the De-- 
- partment for consideration. 

This case is clearly controlled by the decision in ihe case of Mason, 
above referred to. It is insisted, however, that the doctrine in the 
Mason case should not be retroactively sppled to cases where the — 
applications were filed prior to that decision. The same contention 
was made in the case of Ernest B. Gates on rehearing (41 L. D., 384), 
wherein the Department upon full consideration declined to apoly 
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the doctrine of stare dactbis. Furthermore, the doctrine announced 


in the case of Mason, supra, was instantly applied in that.case.. The 
principle of stare decisis while entitled to consideration.and respect 
is not always to be relied upon, as the courts and the Department 
often find it necessary to overrule cases decided a to principle 
and especially when contrary to statutory law. - 

Tf the sale by the administrator in this case were to. be eer 
without regard to the rights of the minors, the Department would 


_be denying to them a benefit granted by statute. 


Furthermore, where the administrator has distributed the ere 
of the sale among the heirs, it should not be difficult to show this, and 
such showing would be sufficient evidence of acquiescence in the sale 


and estop further claim upon the part of the persons who were 
minors at the time of the soldier’s death if they were of age at the 


time of acceptance of the benefits of the sale. : 
It may be that in some cases some of the heirs entitled to share in 

the proceeds of the sale can not be found, but the Department would 

not be justified for that reason in satiatying such unperfected claim. 
The decision appealed from is affirmed. | 


oo 


TOWN LOTS—PATENTS TO. TRANSFEREES. 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp Orrice, 
| | Washington, August 5, 1914. 
ReGISTERS AND RECEIVERS, 
United States Land Offices. 
Sms: July 9, 1914, an act of Congress was s approved eat No. 


126), providing as follows: a 


That in all cases where town lots were ‘sold by the United States at public 
sale, and the purchaser at such sale had. transferred his interest in any such 
lot prior to the eleventh: day of October, nineteen hundred and eleven, and patent 
has not been issued in the name of the original purchaser, the Commissioner of 
the General Land Office may issue a patent in the name of the transferee where 
full payment of the purchase price has been made and satisfactory evidence of 
the transfer has been furnished : Provided, That it be shown that the original 
purchaser is dead, or that after due inquiry his whereabouts cannot be ascer- ° 
tained, and that the instrument of transfer given by the original purchaser has 
been lost or destr oyed, 


_ Hach‘applicant for patent by a transferee, under the above act, in 
order to obtain entry in his own name, for a lot o1 lots sold at public 
sale, by the United States, in a townsite, must show, by the testimony 
of himself and his two witnesses, that the original purchasér prior to — 
the eleventh day of October, 1911, transferred his interest: in such lot . 
to the apErcene He must also show. by the testimony of himself and. | 
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fe witnesses, that full payment of the purchase price has been made.. 
and that the original. purchaser. j is.dead, or that after due inquiry his- 
whereabouts cannot be ascertained, and that the instrument of trans- 
fer given him by the original purchaser has been lost or destroyed... 
To establish due inquiry he should show all the means that he has 
taken to ascertain the whereabouts of the original Puen | 

_ Very Sac 

Cuay Taruman, Commissioner. 
“Mopiceel: ane 5, 1914: _~ 
-ANDRIEUS A. JONES, 
First Assistant Secretary. 


FEES—LISTS OF LANDS FOR TAXATION j 
- Instrucrions. 


DeparTMENT oF THE [WTERIOR, : 
oe GENERAL Lanp OFFIcg, 
| ? Washington, August 5, 1914. ~ 
REGISTERS AND RECEIVERS, | : | re 
United States Land Offices. 

Sirs: In furnishing to State officials, under section 2 of the act 
of March 3, 1883 (22 Stat. , 484), lists of ‘lands sold in your respective 
districts, you will, in sn. lands selected by states and corpora- 
tions under grants from Congress, for railroads and other purposes, 
charge ten cents for each 160 acres or fraction thereof, computed 
as are the fees. to be collected under paragraph 152 of Circular No. 


105. | 
Very sespaceealle, Gray TanLMAn, 
Eee, Se — : Commissioner. 
Approved August 5, 1914: 
Anprigus A. Jonns, | 
| | First Assistant Secretary. 


PEARL E, THORNTON. 
Decided August 7, 191}. 


‘@econp HoMESTEAD—-FAILURE oF First Exercise or Seconp HomMestzsp RieHrT.. 
Where a second homestead entry under the act of February 3, 1911, fails 
of consummation because of honest mistake of the entryman as. to the 
character of the land, or for other sufficient reason, not the fault of the — 
entryman,.such futile effort to obtain the benefits of the act will not be 

.. held to. exhaust his right of second entry thereunder. | 
Jonzs, First Assistant Secretary: | 
Pearl E. Thornton has appealed from decision ot ne 29, 
1918, by the Commissioner of the General .Land Office rejecting his 
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ee | replies for ae NW. 2 LNW. 4 4, —o 21, T. 30. Pg dee 
64 W.; 6th P: M., Pueblo, Color aco, aa district. ; 
it appears that Thornton, on March 22, 1910, made homestead _ 
entry for the SE. 4, Sec: 17, T. 24 S., R. 49 W., Colorado. which he. 
relinquished February 14, 1911, : amithout eeaitensaen and that on’ 
December 7, 1911, he made second homestead entry for lot 4, SE. 4, 
SW. 4, Sec. 31, T. 29 S., and lots 8 and 4, Sec. 6, T. 30 S., R. 64 W.,. 
Colorado, containing 156. 69 acres, which he relinguahisd: on the same 
day he filed the present auplication® In his corroborated. affidavit. 
in support. of his present application it is stated that he abandoned 
his second entry because the land is very rough, rocky and poor; 
that it is impossible to obtain any water for irrigation or stock pur- 
poses or for domestic use; that he dug a well 40 feet deep, encounter-_ 
ing water so alkaline that it was unfit for any use and that it is. 
necessary to drive seven miles to obtain suitable water. He therefore 
alleges that under such circumstances the land is of no value for 
farming. purposes and that he relinquishes the same without any . 
consideration. ; 
~The. Commissioner eld that. inasmuch as the applicant: exercised — 
his homestead right under the provisions of the act of February 3, | 
1D1L (86 Stat., 896), providing for allowance of second entry, no 
further exercise of the homestead right, could be permitted. —_ 
There is at present no specific remedial act restoring the home- 
stead right of persons who since the above act of February 3,-1911,' 
have made homestead entry. But it has been held that the Depart- 
ment, under its broad supervisory authority in relation to the pub- 
lic domain, may permit entry where the homestead right has been 
exercised in a futile attempt, and through no fault of the entryman 
title: was: not acquired, and this supervisory power. is not impaired. 
by the fact that the applicant may have made two or more futile 
attempts instead of only one. The essential consideration is that 
he has failed to obtain and perfect an entry because of honest mis- 
take as to the character of the land or other sufficient reason, show- 
ing earnest endeavor but failure without fault. . 
In the case of Marmaduke W. Mathews (38 L. D., » 406), the 
Depar tment stated: - | 
early in the history of the homestead law it was recognized that when there 
' was inistake in the character of the land whereby the intent of the law and 
intent of the entryman for cause not bis fault were defeated, the right was 
deemed not exercised, and right to make entry could be recognized as existing. 
Also, after referring to certain remedial acts. of Congress restor-. 
ing the homestead right under certain circumstances, the Dep artment, 
in said decision held: 


Those acts are remedial merely, They. show no. purpose to take away salu : 
tary powers long: Soe and existing from organization of the ae depart: | 
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ment. They are not acts. of limitation of power but are grants of right in 


cases not within the ordinary and long-exercised power of the land department. | 


The ruling of the Department in the case of Leo Frankenberg, 
March 8, 1918, is evidently the ruling referred to by the Commis- 
sioner in the decision appealed from. That decision was recalled 
and vacated upon petition for the exercise of supervisory authority 
under date of July 24, 1918, upon the facts in the case, but in any 
event it has no application here, for it involved consideration of the 
act of February 3,.1911, as to whether said act authorized a third 
exercise of the Hom eaband right or whether it applied only where 
a second exercise was sought. 

The entry here involved is in fact only a second entry. While 
numerically this is the third application made by Thornton, it will 
in substance be the only real and effectual exercise of the right to 
make a second entry conferred by the act of February 3, 1911. His 
first effort to obtain the benefits of that act was futile because of the 
impossibility of obtaining water. The principle stated in the Mathews -- 
case applies just as effectually to an effort to avail of a second 
right of entry conferred by a remedial act as to the exercise of the 
original right. 

It is believed upon the facts shown in the. present case that the 
application of Thornton should be allowed. crete! the deci- 
gion appealed from i is reversed. 


SADIE A. HAWLEY. 
Decided August 13, 1914. 


RECLAMATION HommsTeaAD—Marrirp WoMAN—ASSIGNMENT UNpER AcT JUNE 
23, 1910. 
A married woman, otherwise qualified, is competent to take an assignment 
of lands within a reclamation project under the act of June 28, 1910. 
CONFLICTING DECISIONS OVERRULED. 
Robert C. Newlon, 41 L. D., 421, and Noah A.. Snook et al., 41 L. D., 428, 
overruled, in so far as in ‘conflict. 
Jonsrs, First Assistant Secretary: 
- Sadie A. Hawley has appealed from the decision of the Commis- 
sioner of the General Land Office of October 7, 1918, rejecting assign- 
ment to her of farm unit E, SW. 4 NW. 4, lot 57, T. 55 N., R. 99 W., 
Lander, Wyoming, land district, oi Herman Althoff, ac ened 
the land under the provisions re: the homestead law ai subject to. 
the reclamation act, and whose final proof was accepted November 
95, 1912. Althoff’s assignment was executed under the act of June 
93, 1910 (36 Stat., 592), and filed in the local land office December 
13, 1913. On suchority of departmental decision in the case of Rob- 
ert C. Newlon (41 L. D., 421) the assignee was required to submit — 
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evidence that if a married woman, ae: husband is not claiming any 
other farm unit under the reclamation law. 

The record and showing in support of appeal filed by Mrs. 
Hawley disclose the fact that she is a married woman and that 
her husband, William Hawley, is the holder of another farm unit 
of 40 acres in the Shoshone Reclamation Project, upon which all 
building charges have not been paid. 

It further appears from the affidavits submitted that Mrs. Hawley 
has not acquired title to and is not claiming any other farm unit or 


entry under the reclamation act; that the purchase of the assign- 


ment at bar was made with her own separate money and not for the 
use and benefit of the husband, and that there is no agreement or 
understanding by which any interest in the land will inure to his 
benefit. 

The act under which ine assionment was made, June 23, 1910 (36 
Stat., 592), provides that a homestead entryman in a reclamation 
project who has submitted satisfactory proof of residence, improve- 
ment, and cultivation for the time required by law— 


may assign such entry or any part thereof to other persons, and such assignees 
upon submitting proof of the reclamation of the lands and upon payment of 


the charges apportioned against the same, as provided in said act of June 17, 
1992, may receive from the United States a patent for the lands: Provided, That 
all assignments made under the provisions of this act shall be subject to the 
limitations, charges, terms, and conditions of the reclamation act. 

In the Newlon case, supra, the Department held that an asslonec 
must be a person qualified to make entry under the general home- 
stead law, and that the wife of an entryman is not qualified to take 
an assignment of a portion of her husband’s homestead entry. In the 
case of Noah A. Snook it was held that an attempted assignment by 
Snook to his wife violated the intent of the reclamation law, in that 
it would, if permitted, result in the acquisition by one family of two 
farm units. The requirement that the assignee be a person qualified 
to make entry under the general homestead laws has been reversed by 


this Department, but that portion of said decisions which prohibits 
the assignment to the wife of one holding a farm unit-in a reclama- 


tion project upon which all payments have not been made is still in 

force and the Commissioner’s ruling was in accordance therewith. 
The decisions cited, are, in-my opinion, not in accordance with the 

terms and conditions of the reclamation act and acts amendatory 


thereof, and impose an unwarranted limitation upon the right to 
take and hold lands by assignment under the act of June 23, 1910, 
supra. The act of June 17, 1902 (82 Stat., 388), modified the home- 


stead law to the extent of permitting an entryman to take and hold 
under the homestead laws within a reclamation project not exceeding 
160 acres of land, or such portion thereof as the ary of the In- 
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terior aon find ts be Reasonable: Seduired for the pee of: a 
family, such tracts being commonly designated as farm units. The. 
limit of privately-owned. lands within such a project for which a 
water right might be obtained was fixed at 160 acres. The act of 
‘June 28, 1910, supra, did not impose new or additional conditions 
upon entrymen or their assignees, but contemplated and required that 
the assignee should stand in the shoes of the entryman to the extent 
of completing the reclamation of the land and the payment of build- 
ing, operation, and maintenance charges assessed thereagainst as a 
prerequisite to patent. In other words, the assignee was required to 
continue to fulfill the requirements of the reclamation law. 

*. August 9, 1912, Congress, passed an act, one of the purposes of 
which | was to permit the issuance of patents for homestead entries 
within reclamation projects, or of water-right certificates upon pri- 
vately- owned lands, upon payment of all charges then due, reserving 
to the United States a first lien against the land and water rights for 
all charges remaining unpaid. It was provided in said act— . 

That no person shall at any one time or in any manner except as hereinafter 
‘otherwise provided acquire, own, or hold irrigable lands for which entry or 
~water-right application shall have been made , . before final payment in full 
‘of all installments of building and betterment char ges shall have been made on 
‘account of such land in excess of one farm unit as fixed by the Secretary of 
‘the Interior as the limit of area per entry of public Jand or per single owner- 
ship of private land for which a water right may be purchased, Peer 
‘nor in any case in excess of one hundred. and sixty acres. 
~ Construing the last-described act in the cases’ of Johnson (42 
‘L. D., 542), Keebaugh and Cook (42 L. D., 548), and in instructions 
approved July 22, 1914, the Department held that a person may 
‘hold a water right for but one tract for which he has a water-right 
application not paid in full, either a single farm unit or a tract not 
‘exceeding the limit of acreage for land in private ownership; also 
that after payment in full has been made of all building and better- 
‘ment charges in connection with a farm unit or a tract held in pri- 
“vate ownership, the law does not prohibit the acquisition of an addi- 
‘tional tract of land by assignment or purchase, subject to the terms 
‘and conditions of the reclamation law. 

Under the laws of most of the States in which the reclamation — 
Jaw is: applicable, and in the case of the State of Wyoming, where 
‘the land here involved is located, a married woman is entitled to 
‘own and hold real property separate and apart from control of her 
husband. Mrs: Hawley states under oath, as alr eady set forth, that 
‘she acquired | this land with her own money for her own use and bene: 
— -fit, and shows herself to be otherwise qualified to take and: hold ‘an 
| ‘assignment of a farm unit or entry under the reclamation act. 

~T-am-conviticed, therefore, that the assignment te her from ‘Nthot 
‘should be accepted and noted, and that she should be allowed to take 
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and hold said farm wnit, subject to her future compliance with the 
terms, conditions, limitations, and charges of the reclamation act ap- 
plicable to the same. The departmental decisions in cases of Newlon 
and Snook, supra, so far as in conflict herewith, are overruled, and 
the decision of the Commissioner in this case reversed. _ 


CHARLES H, LUCAS. 
Decided August 15, 1914. 


ADDITIONAL HOMESTEAD—IFAILURE oF First Exercise or AppITIONAL Rieu. 
Where an additional homestead entry under section 6 of the act of March 2, 
1889, fails of consummation for good and sufficient reason, not the fault 
of the entryman, such futile effort to obtain the benefits of said. section 


wil] not be held to exhaust the entryman’ Ss right of additional entry there- . 


under. 


J ONES, First Assistant Secretary: 

| ; Charles H. Lucas has appealed from decision of Daceiibee 4, 1913, 
by the Commissioner of the General Land Office ee his ate 
-cation to make homestead entry for the SE. + NW. 4 , Sec. 29, T.1 N., 

R. 22 W., Guthrie, Oklahoma, land district. 

It appears that Lucas made homestead entry for the NE. 4 NE. 4 4; 
Sec. 30,.T. 1 N., R. 22 W., Guthrie, Oklahoma, land district, com- 
muted March 28, 1911. 

- August 28, 1912, Lucas made homestead entry Foy the N.4 NE. Ay 
Sec. 29, said townchin: which was canceled on ‘elindaishinent May 8, 
-1918, on which date he filed the present application. 
- The Commissioner held that after completion of the first entry | 
Lucas was entitled under section 6 of the act of March 2, 1889 (25 
.Stat., 854), to make entry for not to exceed 120 acres; that in pur- 
-suance of that act he made entry for 80 acres which exhausts his 
right under that act. Said ruling was in harmony with depart- 
mental decision in the case of August Meisner (34 L. D., 294). It 


_. does not follow, however, that the claimant may not be “allowed 2 


‘second additional entry under departmental authority where the 
first failed to reap the benefit of the homestead law for sufficient | 
reason without fault upon his part. 

Lucas states in a corroborated affidavit that he relinquished the 
-80-acre entry voluntarily without receiving any comipensation or 
. consideration therefor of any kind or character for either the im- 
“provements or for the filing fee. He states that it was not a desir- 
able tract and that he only took it because it was situated near the 
40 upon which he had made the final proof, believing that he would 
_ be able to utilize it to fair advantage, but’ when he learned that he 
could enter the land now. applied’ for he relinquished the ‘said ‘80 
acres, concluding that it would be more pepeontebre to throw away 
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and abandon the 80-acre tract and lose all that he had spent upon it - 
rather than to lose the chance of obtaining title to the 40 acres em- 
braced in his present application. The doctrine stated in the case of 
Marmaduke William Mathews (38 L. D., 406) applies equally to an 
application for second additional entry as for a second exercise of 
the original homestead right. In the absence of other objection the 
entry will be allowed. The decision appealed from is accordingly 
reversed. : | | 


SEATTLE COAL CLAIM. 
Instructions, August 18, 1914. 


Coan Lanp Location in ALASKA—NOTICE, 

Where a locator of coal lands in Alaska opened and improved a mine of 
coal- upon, his claim, and marked the boundaries thereof by permanent 
monuments, as required by statute, and within one year filed notice of his 
location in the recording district as, required by the act of April 28, 1904, 
his claim should not be held defective, in the absence of an intervening 
withdrawal or adverse claim, merely because notice was not filed in the 
local land office until after the expiration of one year from the date of the 
location. 


Towns, first Assistant Secretary: 

In ne papers which have been submitted by your office [General 
Land. Office] in the matter of the Seattle Coal Claim embraced in 
coal land application No. 0108, Juneau, land district, Alaska, it 
would appear that only one question is presented, namely: whether 
or not the locator’s failure to present and file in due time in the local 
land office his coal declaratory statement or notice of claim, is fatal. 
Associated with said claim and adjacent thereto are the California 
and Everett coal land claims. The three claims mentioned appear to 
have been sold to the Controller Bay Company in which Mr. T. P. 
McDonald is interested. The two claims last mentioned, noncven, 
are not here for consideration or action. 

Your office has proposed to clear list, and in the absence of other 
objections, issue patent for the Seattle claim. The only objection 
to such action is that the notice of location was filed after the 
statutory period had expired. In view of the decision rendered in 
the case of Andrew L. Scofield e¢ al. (41 L. D., 176), where it was 
held that notice of location of coal lands in the district of Alaska 
must be filed within one year from date of location, your office finds 
it impossible to proceed without instructions. 

The act of April 28, 1904 (33 Stat., 525), in part provides: 


All such lécators shall, within one year from the passage of this act, or within 
one Event. from making: a Oca on, file for record in the recording district 
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and with the register and receiver of the land district in which the lands are 
located or. situated, a notice containing the name or names of the locator: or 
locators, the’ date of the location, ‘the description of the lands located, and. a 
' reference to such natural objects or ere monuments as will readily 
- identify the same. 3 


‘It would. appear that the Seattle dim was first iGcaisd: J ai 31, 
“1903, and was after passage of above act relocated May 30,. 1904. 
The notice of location or coal declaratory statement was not filed 
with the register and receiver until July 6, 1905, which was more 
than one year after the date. of the pelocition: The notice: of loca- 
tion appears to have been filed in the local recording district within | 
the year. November 12, 1906, by Presidential order, all Alaska coal. 
-. lands were withdrawn Crore location or sale, but this order was later 
modified on January 15, 1907, so as to provide— | ae 
| Nothing in any withdrawal of lands from coal ‘entry heretofore made. shall 
impair any right acquired in good faith under the coal land laws and. existent 
at the date of such’ withdrawal. 3 
(See circular of or 91, 1907, 35 L. D. Sona a | 
Tt will be observed .that the coal doslaratory statement for the 
. Seattle claim had been of record for about-one your and. four months 
| prior to the Alaska coal land withdrawal. 
The question is therefore sharply presented as. te neta the 
- locator’s failure to file his notice in the local land office should be 
held fatal to the claim. and to preclude the Department from recog-~ 
nizing the same or any Tights thereunder as the basis for appnention 
proceedings and the issuance of a patent. . 
Referring to Senate report upon Senate Bill No. 2814, 8th Con | 
gress, second session (Volume 4, Senate Reports), it is observed 
that the Department in reporting upen the cee eelenon 
made the following statement : 
{t should be constantly borne in mind that: the making. of surveys - in Alaska 


-is difficult and very expensive. . For this reason and to encourage the. devel- 
opment of coal mines, I think the expense should be lessened as much as pos- 


sible. For that.reason the claimant should be permitted, at the time of his _ 
location, to mark his own boundaries, to: file his notice in the recording district,. — 


and for greater safety and for larger information: for: the aURhG should file 
a COpy. of it with' the register: and receiver, | 


In the regulations of July 1 18, 1904 (33 I L. D., 114), oromalawied - 


under the Alaska coal act of al 28, 1904, UD. with ne _ 


to this question, the Department said: 


Persons or associations who fail to reeced their otek within the time 
prescribed by. the first section . of the act, or fail to file application for patent 
in the time prescribed by the second section, will be considered as having for-. 


feited their rights, providing a valid adverse right has intervened, and parties 2 


Wao: file after the time prescribed do SO at their own ‘Tisk. 
+. 85017° —voL 481424 | | 
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The iets Papalation was in. full force and effect at the time the | 
declaratory statement for the Seattle claim was filed and such regu- 


lation was not modified or altered until the circular of April 12, 1907 


(35 L. D., 676). By. paragraph 11 of said pee it was pro- | 
vided. AS” follows: : 


"Persons or associations of persons who fail - to record their notices within 


‘the time prescribed by the first section of -the act, or fail to file application for - 


. patent in the time prescribed: by the second Reon on forfeit their neue to me 
particular tract located. ; A 
it will be observed. that ee last neuuintions were > made after 
withdrawal order November 12, 1906. | 
_ With reference to the time of filing ‘in the United Sistas section 
9349, Revised Statutes, prescribed that all claims for a preference ' 
| right— | : | 
| must be presented to the register of the proper. land district within aiaty. days 
after the date of actual possession and the commencement of aa on 
_ the land, by the filing of a declaratory: statement therefor. 
| In the case of Charles S. Morrison on review (36 L. D., 319), the 
Department had under consideration. a case in which the preference 
right claimant had failed to file within the sixty days but had filed 
prior to a withdrawal and after such withdrawal was asserting hig 
right to purchase. It was there held (syllabus) : | 
Notwithstanding a preference-right claimant’s failure to file his apciawaions 73 
statement within the time prescribed by the statute, in the absence of an inter- 
_yening adverse right in, or disposition of, the land involved, the subsequent 


presentation of the declaratory statement, within the ensuing year, will there- 
typon afford him the same security, but not beyond the period which, he would 


_— 


| a have. enjoyed had he filed it within the time so prescribed. 


In support of the conclusion there reached, the early case of John- 
son v. Towsley (18 Wall., 72, 90), involving rights under the pre-— 
-emption statute, was sited: That law. then prescribed that claimants 

‘were required to make known their claims in writing | to the register 
_ of the proper land office—. ; | 


. within three wontha from the time of. the. settlement, ... giving the err 
tion of the tract, and the time of settlement; otherwise his claim to be forfeited, 


and the tract awarded to the next settler, in the order of time, on the same ~ - 


tract of land, who shall have given such notice and otherwise complied with 
the conditions of the law. (Sec. 5, act: March 8, 1848, 5 Stat., 619. ) 


The ‘Supreme Court in ‘discussing the statute said: 


It declares that where the party fails to make the declaration within ‘the. 
three: months his claim’ is to be forfeited and the tract awarded to the next. 
settler in order of time on the same tract, who shall have given such notice and 
otherwise complied with the. conditions of the law. ‘The words “shall have 
given such notice,” presuppose a case where some one has given such notice : 
before the party who has thus neglected seeks to assert his right. If no. other 
party has made a settlement or. has given notice of such intention, then Tho one 


* 
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‘has-been injured by the delay Begs three moiithe, ‘and if at any time after | 
_ the three months, while the party is still. in possession, he makes his. declara-- 

. tion, and this is done before any one else has initiated a right of preemption . 
by settlement or declaration, we can see no purpose. in. forbidding him to make. 
his declaration or in making. it void when made. And we think that. Congress _ 
intended to provide for: the protection of the first: settler by giving him three — 
months to make his declaration, and for all other settlers by saying if this is 
not done within three months any. one else: who has settled on it within. that 
_ time, or at any time before the first settler makes his declaration, shall have the 


‘better right. As Towsley’s settlement, and possession : “were, continuous, and as : . 


-his declaration was made before. Jobnson or any one else asserted claim to the 
land or made a settlement, we think his right was not barred by that section, | 

under a sound construction of its meaning. | . 
The principle announced in the. above aceGon. was fetlowed in 
‘Emmerson vy. Central Pacific Railroad Company (3 L. D., 117), and 
in a continued. line of other decisions the. construction above set 
forth has been consistently applied and followed. OS 

The requirement of recording notices of coal loeations in ial: 
“is in a measure analogous to that of the different. states which specify ’ 
_ that notices or certificates of mining locations must be filed within - 
a designated | time. Under. these statutes it appears to have been 
the uniform holding that a “failure to record within: the statutory 
time does not render the claim invalid if it is otherwise legal. and if 
adverse rights of third parties do not. intervene before record is had. 


“> See Costigan on Mining Law, Sec. 57, page 218, and. authorities - 


_ .. been properly made. - 


there cited; also Snyder on Mining, Sec. 421, and Tandiey on Mines, 
third édition, Sec. 390. In the case of Faxon’ v. Barnard (4 Fed., 
702), which involved a Colorado Statute requiring a certificate of- 
location tc be filed within three months next after the discovery of | 
the lode, at page’ 708, J udge Hallett used the following language: 3 


- In terms, the act requires the certificate to be filed’ within that time; and, 


te secure the claim from the date of discovery against intervening claimants | = 


seeking to locate the same ground, it would seem to be necessary to comply 
with. its provisions, But no reason is’ perceived ‘for saying that the certificate 
shall be invalid if not: filed within the time fixed by law. The design of the 
law clearly is to give the discoverer time for doing .the acts necessary to a 
proper location. He may sink his discovery shaft within 60 days; he may ai 
up bis discovery. notice, and his boundary stakes, and record his certificate of 
location within three months; failing in this he-shall have no. right as against 
one who has been. more diligent in fulfilling the statute, although later in point 
of time. But when all: things: have been done as’ the act requires, before any 
other. and better right to. the same ground has been perfected, it seems to be 
just. and entirely consistent with the statute to recognize the location as ee 


The above holding was axpreail soniye ce ‘the Ninth: Cirenit 
Court. of. Appeals i in Preston-v. Hunter e¢ al. (67 Fed., 996.) _ 
the court decisions appear to be in harmony with the. above views 
with respect to mining locations. Ss 
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| Congress by ‘he act of May 2 98,1908 8 (35 Stat., 424), entitled, an 
ae to encourage the development of the coal deposits in the Terri- 
tory of Alaska, recognized the rights and claims of those who by 
reason of the withdrawal had not filed their notices of location in 
time. The first section of the act is in gos as follows: | 


mn All persons... who have in good faith... made locations of coal lands | 
ia the Territory of Alaska in their own itetext. prior to November. twelfth, 


‘mineteen hundred and six, or in accordance with circular of instructions issued . . 
‘by the Secretary of the Interior May sixteenth, nineteen hundred and. ‘seven, 


may cosolidate their said claims or locations. 


The circular referred to (35 L. D., B72), vaparted to anehodie 7 


an enlargement of the statutory time of one year within which | 
locators might file their notices in the district of “Alaska where good. 
locations had been.made within one year prior to-November 12 a 
1906, and notices. had not already been filed. Said circular in para-’ 
| ok 8, stated that in- computing the. time within which notices _ 
of location may be filed the period intervening between November — 
12, 1906, and August 1, 1907, will not be considered or counted and 
_ potices may be filed within the statutory. poe of one yeor from — 
. the date of location exclusive of that time. 7 
.My attention has also been called to the opinion of the Attorney- 
General of. October 18, 1910 (89 L. D., 322), which in substance — 
_ weaches the same conclusion as was reached by the Assistant Attor- 
ney-General in this Department in his opinion of October 10, 1910 - 
(39 L. D., 327), with respect- to the time in which purchase price for - 
the land must be- paid. The conclusion of the ree -General | as 
stated in the syllabus of his opinion is as follows: 7 ve 


The payment required by section. 2 of the act of April 28, 1904, to ‘be made 
by locators of Alaska coal lands, as a precedent to patent therefor, need not 
be made, in cases where ‘protest is filed, until after the termination of the 


protest. * 
In other words, the congliteiot of the Pere rer is to the 
| effect. that the time provisions of the statute with respect to pay- 

ment are directory rather than mentee and the: eee cites au- 
| thorities to cover the point. oe 
J am of the opinion that the Alaska act of pal 28, 1904, is ae 


= marily a statute for the sale of Alaska coal lands to thon locatots 7 


and their successors who have prior to the. location opened or im- _ 
proved a mine or mines of coal upon the tracts sought by them. It — 
is not of material consequence to the Government who the purchaser 
ghall be so long. as he is properly qualified and has legally initiated 
his claim. The provisions with. respect to the recordation of the © 
notices of location seem to have been adopted in order that coal lo-: 
_- gators might be protected. as against each other. Jt would seem that 
‘the notice of primary importance and the-one in case of conflict to.’ 
| which recourse more be had, would he the notice of location filed. 
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in the: local recording district, chat eee ‘more aeualily, Available —s 


and much nearer at hand. The requirement of filing a copy in the: 
local land office was as suggested by the eee “for greater 
safety and for larger information for the public.” If the locator . 
has in fact ‘opened up and improved a mine upon his claim and duly 


marked the boundaries therof by permanent’ monuments, as required, i 


by the statute, and has thereafter filed his notices prior to any as- — 
serted adverse claim and prior to any withdrawal of the land, such 
_ a locator should be protected. , 
_ I find that in the Scofield case. (41 L. D. 176), charges of (na 
and conspiracy in the initiation and. making of the claims were pre- 
ferred and as was found and held i in that decision were established 
at the hearing had. | 
In the case at bar involving the Seattle claim it is not proposed to: ° 
pone charges of fraud or order a hearing in the matter. There 
seems to be no ground for believing that this claim was fr audulently 
initiated or rights thereunder are asserted: or’ claimed i in violation of 
the law. Under these circumstances I do not see my way clear to— 
hold that the Seattle claim merely because the notice was filed im 
the local land office after the expiration of one year must be rej jected. 
| In the absence of other objections, therefore, your office will pro- | 
' ceed to adjudicate this application in disregard of the fact that the — 
locator failed to file the notice in the local land office within the year 
after relocation. If this be.the only objection to be urged against — 
the claim, it is my opinion that the same should be passed to ay 
and eae , | 


RECLAMATION ENTRIES —MORTGAGE—RELINQUISHMENT. 
| ‘Ciro: AR, 


Derarruunr ¢ oF THE INTERIOR, 
‘Unrren States Recnamation Szrvicr, 
| ae: | Washington, Dd, C. , August 18, 1914. 
The Gicrmee OF THE INTERIOR. 

(Through the Commissioner of the General Land Office. . 
Sir: On July 11, 1913, the Department approved an amendment. 
of paragraph 41 . a General’ Reclamation Circular approved 
- February 6, 1913 [42°L. D., 349], relative ‘to mortgages of -home- 


~ stead and desert land on which paragr a as SO amended reads = 


- as follows: 


Tivery such notice of mortgage interest filed: as provided in preceding para- _ 
graphs, must be forthwith noted upon the records of the project manager and — 
of the local land office, and be promptly reported to the Director of the Re — 

, clamation Service, and to the General Land Office where like notation will be 
Oe made. Relinquscnene of a homestead entry, or. part thereof, oe a recla- 
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mation project, upon ‘hich final proof fae been submitted, where the sdouead: | 


Show the land to have been mortgaged, will not be accepted or noted, unless 


the mortgagee joins therein; nor will an assignment of such an- entry, or part - 
. thereof, under: the act of June 23, 1910 (386 Stat., 592), be recognized .or per- 
mitted unless the. assignment specifically refers to. such mortgage and is made : 


and accepted subject thereto. — . ; 


_ In the last sentence as ‘above amended: no reference ; is ‘made to a 
- linquishments or assignments of desert land entries and it.is thought 
_. that these should be treated the same as relinquishments and assign- 


ments of homestead entries. It is therefore recommended that the 
last part of paragraph 41 be amended to read as follows: | 


| Relinquishment of a homestead or desert land entry or: part thereof, within’ | 


a reclamation project, upon which final proof has been submitted, where. the 
records show the land to have been mortgaged, will not be accepted or noted 


unless the mortgagee -joins therein ;. nor will: an assignment of such a home-— 
stead entry or part thereof. under the act of June 23, 1910 (86 Stat., 592), nor 
an assignment of a mortgaged desert. land entry where the records show the 
land to have been mortgaged, be recognized ‘or permitted unless the assignment a 


‘specifically refers. to such mortgage and is made and accepted subject thereto. 


_ Respectfully, 
_F. H. ‘Newent; 
7 os ? : . Director... 
* Resdmmnenalvtion ee ee In 1 August 29, ‘1914: 
Cuay Tanuman,: 
— Commissioner of the General Land Office. 


Approved August 81, 1914: 
Awnprisus A. JONES, 
Lerst Assostant Secretary. 


INSTRUCTIONS. — 


August 26, 1914. 


Pd 


“HoMustwab AND Drsrer LAND ENTRIES WITHIN RECLAMATION WITHDRAWALS. | 


Where homestead or desert land entries are included within first-form recla- 
mation withdrawals they should not be suspended but allowed to proceed 


to final. proof, certificate, and patent, and the land, if thereafter needed : 
by .the United States nor reclamation purposes, reacquired by purchase or ee) 


- condemnation. 
PROCEDURE oN PROOF AND ENTRIES. 


Directions given that the proper field office | of the Reclamation Service be : 


promptly advised, by the local. land office of the district wherein the land 
lies, of the entryman’s offer to submit final proof in such cases, and that in 


cases where through inadvertence of the local land office a filing has been © | 
accepted or entry erroneously’ allowed for lands previously’ withdrawn 


under the reclamation act, no final certificate or patent shall issue until 
_ the case has been: referred to the Washington office of the Reclamation 
coe Commission for consideration and recommendation. > 
. CONTRARY DEPARTMENTAL DECISION OVERRULED. a Has <P 
pee C Pieper, (85 Li. D., 459. overruled. a 


' 
a, a ea Se ne ONE NE ee Sane ae pe 
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| Jonas, First Assistant Secretary: | | 
The Department is in receipt of a communication from the Com? 


missioner of the General Land Office, dated June 4, 1914, relative to | 


‘the present practice of suspension of entries made bader able: land 
laws in cases where the land is thereafter withdrawn for ‘proposed 
- reclamation works under the first form, act June 17, 1902 (32 Stat., 


388), and of report of the Reclamation Commission with bespett pe 


thereto, dated July 1, 1914. . | 
The ‘Comnnaicnon’ s suggestion is that in. gach cases, in view of — 


the hardships entailed upon the entrymen, and of the fact that in the. 


ease of homestead and desert-land entries, entrymen are required. 


to perform residence or improvement and cultivation in order to . 


' perpetuate their rights, their entries should be allowed to proceed | 

_to-final proof, certificate, and patent, and the land, if thereafter — 
needed. by the ee States, reacquired . by. purchase or condem- 
nation. © 


The Reclamation Cominission states that it has no serious see oe 


tion to a change in policy in this respect provided that due notice — - a 


be given to the Reclamation Service of the offer to file final proof - 
_. in such cases, and that where filings or entries are inadvertently 
= allowed for land previously withdrawn, no final certificate or patent. 


asue without reference to-the Washington office of the commission. 


The practice referred to-is based upon departmental decision in 


- the case of Agnes C. Pieper (35 L. D., 459) and opinion of the Assist- _ 
ant ‘Attorney-General, dated January 25, 1906 (34 L. D., 421), 
which-opinion was to the effect that duiconmpicied claims i lands” 


go withdrawn should remain in the same status as existed at the 


time the withdrawal was made, and that the rights of the claim: a 


oe ants should be adjusted upon the basis of that status. 


The Commissioner calls attention to the fact that this is unjust | 
to homestead and desert-land claimants who, as already stated, are. 
required to continue their cultivation and improvement of the land: | 


and in. the matter. of earns : continue their” peidence there- eo 


- upon. - 
_ The Dep ee concurs in ‘the 1 view - expressed by the Conanis | 

' sioner, as above set forth, and the rule announced in the Pieper case, _ 
supra, will no longer be followed. It is hereby directed, however, — 


- - that the proper field office of the Reclamation Service be promptly Pe, & 
advised. by the local land office of the district wherein the land may | 


be situate of the entryman’ s offer to submit final proof. in every 
such casewand that in cases where through inadvertence of the local | 
| land office a filing has been accepted. or entry erroneously allowed 


ee for lands previously withdrawn under the reclamation act, no final 
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“cortificate of shure or patent neil issue ‘until the case find beat 
referred to the Washington office of the Reclamation Commission — 
for. consideration and. recommendation. | —— : 


—$_—_— 


_ KIOWA, COMANCHE AND APACHE. LANDS_EXTENSTON OF PAY. | 
7 MENTS—ACT OF AUGUST 1, 1914. : 


CIRCULAR. 


DerartMENnt OF ‘THE INTERIOR, | 
Generat Lanp Orrice, ' 
7 | Walia DP. C ceca me 
Reoisren ‘AND RECEIVER, | 
| Guthrie, Oklahoma. 
“Sirs: 1. The last paragraph of section 16. of the Indian Renin: 
| ~priation Act of August 1, 1914 (Public, No. 160), reads as follows: | 


The. Secretary of the Interior is authorized in his disenction, to grant a : 


further . extension or extensions of ‘time on the payments described. in the Act 
entitled “ An Act authorizing the Secretary of the Interior to subdivide and 
extend the deferred payments of settlers in the Kiowa-Comanche and Apache — 
-eeded lands in Oklahoma,” approved April twenty-seventh, nineteen hundred 
‘and twelve: Provided, That accrued and unpaid interest shall be treated as 


principal: Provided. further, That no. payment shall be deferred. beyond the | ge 


_ time prescribed in the Act herein cited, and no forfeiture of entry: shall ° be 
declared except for fraud. -—_ 
- These provisions refer to the ceded Kiowa, Comanche ea Apache. 
Jands, known as the Big Pasture and the Little Pasture, and opened. 
to entry under the acts “of June 5, 1906 (34 Stat., 213), and June 28, 
1906 (34 Stat., 550). The ere of the law, with reference to the 
payments for said lands, us fixed by said acts and those of March 11, 
1908 (35 Stat., 41), February 18, 1909 (35 Stat., 686), March 26, 7 


1910 (86 Stat., , 266), and April 27, 1812 (37 Stat., 91), is as below 7 


stated. | 
9, Under the act of April 27, 1919, the utmost seinen for maak 
i ing the payments was to a. ie ait years from the 1911 anniver- 


~ garies of the dates of the various entries; and the extension allowable © 


under. the. present act may, therefore, be until the year 1919. Ac- - 
cordingly, in view of the climatic and other hard conditions which — 
have prevailed 1 in the locality of these lands, an extension until the 
' 1919 anniversaries is, under the authority conferred by the act on 
the Secretary of the Interior, granted as to all unpaid ingtallments 
-on all entries involved. The time for submission of ,proots on the 

homestead entries is stmilarly extended. 3 


2, Pe 4 . 
x 
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Be The ae on anbniée andes the act of Ta une. 5, 1906; were 


“to mature, by its provisions, in one, two, three and foie years after . 


the dates of the entriés, without interest. Each installment bears 
interest from its maturity—at four per cent per annum before the 


1910 anniversary of the entry, and at five per cent thereafter until 


April 27, 1912, subject to such yearly payments: of interest as may 
have beans des The amounts owing, as the halves of the various 
installments, on April 27, 1912, bear interest at four per cent per 
— annum until the dates’ hen they fall due under the act. of that date, 
namely the 1912 and succeeding anniversaries of the respective en-: 
tries, the number of installments paid before the passage of the act 
not being material; after their maturities, as indicated, the interest _ 
is again compounded, running at four per cent until paid. In cases 
where the 1912 anniversaries occurred before April 27, the interest, 
is compounded only once, namely at those times. -  ~ 
. 4, The installments on the entries under the act of June 28, 1906, 7 
-were to mature, by its provisions, in one, two, three and four years. 
after the dates of the entries; they bore interest from.said dates at 
six per cent per annum until April 27, 1912, subject to such yearly 7 


interest payments as may have been ade ‘After that date, the in- —- 


. terest runs at four per cent, being compounded. twice, as s explained 


= in the preceding paragraph. 


5. The act of April 27, 1912, having authorized a Paeerr of the 
‘installments, the parties in interest may at. any time pay a half in- 
stallment with interest to the date of payment; or uney, may. pay the | 
_interest on an installment, or on a half thereof. 

.6. The provisions of the present legislation apply to ‘eubies ade: 
sublessees, under the act of March 11, 1908, which applied to. 
- them'the provisions of the act of June 28, 1906. 7 3 
4, All decisions holding entries of these lands for cancellation ick | 
nonpayment of parts of the purchase price, which have not been car- . 


ried into effect by cancellation of the éntries, are hereby revoked and =~ 


held for naught. You will so advise each of such -entrymen, or | 


their widows, heirs or transferees, so far as known to you; and you oer 


will, furthermore, use all practicable efforts to convey.a copy of 
these instructions to every other holder of a So Mnpetenied: 

claim for a part of the lands in question. 
vey Pemeeetally | fo 

| . : | Chay TarnMan, 

MDE Commissioner. 
* Appts. déptimber. 3; 1914: 7 a 
A. A. Jonas, | | 
2 erst Assistant t Secretary. 
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~ APPLICATIONS TO ENTER—EXECUTION—FILIN G.. 
Crrcutar, 


Daranruent OF THE Dyrertor, 
: | Gewrrat Lanp OFrice, 
7 Washington, panne 8, 1914. 
| ee AND RECEIVERS, | (eee e a” 2 
 Onited States Land Offices. | be 
Sirs: On and after October 1, 1914, as. Airccisas ma a recent aoe 
mental decision (Race »v. Tarren, 43 LL. D., 818), you will reject all - 
applications to make aot a are executed more than ten Sack 
PHor to filing. 
~~. Such rejections should be sien to the usual err a appeal; 
| ‘also subject to the right to file a new and properly- executed. appli- 
cation, or to re- execute the rejected application, oa to ‘the inter- 
pennoe: of any valid adverse claim. 
Very nr Tor 
Cray Taniman, 
—— Commissioner. 
hopired Soptenibar 8, 1914: pe | 
Awnprigvs A. JONES, 
| First Assistant Scores. ; 


a ae 


‘HOMESTEAD ENTRIES—LEAVE OF. ABSENCE—ACT OF AUGUST 22, a 
_ 1914, ) 


| Cmcotar. 


Dupartmmnt OF THE Lyrertor, 
| Generau Lanp OFrice, 
Washington, oe 8, oe 


2 RucIsTers AND Rucevers, | 
United States Land 0 fives. | : : . 
‘Sirs: 1. Your attention is directed to the act of Cae approved - 


August 22, 1914 (Public, No. 183), which provides: 


‘That: the entryman mentioned in section 2291, Revised Statutes of the United : 
States, as amended by the Act of June 6, 1912, 37 Stat., 123, “upon filing in the - 
local land office notice of the beginning of.such absence at his option shall be 
ee entitled to a leave of absence in one or two continuous periods not. exceeding in 
‘the aggregate five months in each year after establishing residence }. and upon © 
, the termination: of such absence, in each period,. the entryman shall file a notice 
- of such ‘termination in the local land office; but in. case of commutation, the - 

_ fourteen months actual residence, as now required by the law, must be shown, _ 
and the person commuting be at the time a citizen of the United States. 7 
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9. ‘Under ‘this act, the fivecnionth ais in each residence-year; : e 
allowed by the first proviso to section 2291, may, at the option of the | 


or homesteader, be divided into two. periods, but no more. The home- © 
-- steader must, at the beginning of each absence, file a notice thereof at: 


- the local office, but he need not specify the portion of the five-month 
- privilege of which he intends to avail himself; a notice of his return 


_. to the land must be promptly filed-at the termination of each absence. 


_ 8, If a homesteader has returned to the land after an absence of — 
less than five months, and filed notice of his return, he may, without 


_ any intervening residence, dgain absent himself (pursuant to new - _ 


notice) for the remaining part of the period within the residence 
year. Two absences in different residence years, however. (reckoned _ 
from the date when residence was established), must be separated by. _ 
~ a substantial period, if they together make up more than five months. 
| 4 Paragraph 10 of the circular (No. 278) of November 1, .1913. 
[42 L. D., 511]; and paragraph 26 of the circular (No. 290) of J anu- 
ary 2, 1914 [43 L. D., 1],. are modified. to conform. to the above, ~~ 
«Very respectfully, — , 
. Ca¥ cima 
oc | | tae a Commissioner. 
* dsoeoead: September 8, 1914: ae ee on _ 
A, A. Jonzs, | | a 
Borst Assistant Seoretainy.: 


, 
ee 


‘CLAYTON Vv. OCHELTREE. 
” Decided May 7, 1914. | 


. Tenoe-YEar ‘Hounsrea—-Cuntrvation—Conresr., ; | . 
A homestead entryman is entitled under the act of June 6, 1912, to the ‘whole 


of the second year of the entry within which to meet the requirement of 


_ that act that one sixteenth of the drea-of the entry be cultivated during 


that year; and a contest for failure. to cultivate will not lie. until the... 


- expiration of the second year. . 


| Jonzs, First Assistant Secretary : 2 | 
“December 4, 1913, the onaneiones of the General Land Office | 


“puthorized- a, hearing, upon the charges made by Oscar S. Clayton a 
in his application to contést the homestead entry of Dennis D. Ochel- — 


tree for the NE: 4, Sec. 12, T. 7 S., R22 E., S. B. M., Los Angeles, 


California, land - district. The application ‘alleged that Getelizes = | 
had not legally established residence on the land and. that he. had 


never cultivated the same or made adequate improvements thereon. _ 
The local officers-denied the application because of the general in- 
; oe of. the carer -The Commissioner modified that. action 
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and held. that the icharve oath reference to failure’ of neinnes: was 
insufficient upon which to permit contest because that charge was 


_. considered as merely a continuation of a prior controversy between © 


the parties over the claimed preference right of Ocheltree to’ make 
entry. The Commissioner held, however, that the further charge 
of failure of. cultivation was siificient and he directed a hearing 
with the distinct understanding that the issue was to be confined to 

_ the charge of noncultivation. Ocheltree attempted to appeal from, 
-. that action but ‘the Commissioner declined to, transmit the same, - 
holding said action was mer ely interlocutory and that. appeal there- : 
from could not properly be allowed. 
A petition has now been filed by Ocheltree requesting that the 


My ‘Commissioner of the General Land Office be directed to cer aa the x | 


| record for departmental consideration. 


The entry was made June 1, 1912. Therefore, sindee the provi- 7 


sions of the act of June 6, 1912 (37 Stat., 123), cultivation. was not — 


required until the second year of the entry. The contest was filed P Ae 2 


October 13, 1918, which was about 44 months after the beginning of 
the eoond year. The contestee urges that the said law will be © 


complied with if at any time during the second year one sixteenth | 


of the area of the entry be cultivated. ° The contestant on the other - 
~ hand insists that cultivation must begin with the second year of the ~ 

entry, and he cites in support of that contention: the lenguage used 
: in said act, as follows: Word. -_ 

~ That the. -entryman shall, in onder to ornate att the requir ements of culti- | 


vation herein provided for, cultivate not less than one-sixteenth of the area of | 
his entry, beginning with the second year of the entry, and not less than one- 


: a beginning with the third year of the entry, and until final proof. 


“After very. careful consideration of. the question here raised, the 
“Department is of opinion that contest on the ground. of Palen, to 
cultivate, - within the meaning of said act, should not be permitted 
until the expiration of the second year of entry. It will then be. 

possible, after full showing with reference to cultivation during that — 
year, to determine whether the requirements of the law in: that respect 
‘ have been met. To permit contest on that ground prior to the expi- 
ration of the second year of the entry would bring before the Depart-_ 


ment for decision the question as to the ye of the acts per- - 


_ formed to meet the requirements of the law before the full period for 


~~ guch requirements had-expired. No satisfactory: adjudication could — 


be made under such circumstances. 
The issue between the parties clearly appears from the petition of 


| the contestee and the answer thereto by the contestant and the copies — 


- of the Commissioner’s decisions filed with the petition, therefore : 
there is no necessity of requiring the record in the case to be certified | 
to the Department.. Judgment will.be rendered upon the papers now 
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here. For the reasons above given the action of the Goinniscioner 2° 


ordering. a hearing i Is ety recalled and. va and the contest is 7 
| dismissed. | : | 


“DANIELS Vv. NORTHERN PACIFIC RY. co. 
"Decided August 3, 1914, 


_ SELECTIONS OF ‘UNSURVEYED Lang—DEsoRiPri0n. 
_ A selection of unsurveyed Jands prior to the cexiiations:: of . ‘November 3, 


1909, designating the selected tracts as what will be, when surveyed, techni- _ “<s 


--’ eal subdivisions of specified sections,. accepted by the officers ofthe. land. 


-_depar tment pursuant to then-existing regulations and practice,. confers upon. , 


the selector a preference ment to whe lands ae their identification by 
actual survey. 5 as | wae? Be. ae 
ConrLicrine DECISIONS Overruten: an | | 
BY A: Hyde et: al., 40 L. D., 284, ‘and all other decisions in conflict herewith, 
eyenrues: 


Jonna, First Motons Secretary: 7 ae 
Frank O. Daniels has appealed. from ‘ha decision of the Caniinia: | 


-. sioner of the General Land Office dated May 12, 1911, rejecting his affi- — | 


davit of contest against the selection by the Northern Pacific Railway 
_. Company for the S. $ of the NE. 4, N. 4 of the SE. j 4; Sec. 80, T. 42 
N., R.4 E., BLM, ‘Ticton: Idaho, land district. 

‘The salva. saloction involved in this proceeding was filed j in, the 
local office on. July 11, 1901, under the BEOU pIOne of the act of March . 


2, 1899 ee Stat., 908). it embraced the SE + of the NE. i, and 


ane NE. + of the SE. i , Sec. 30, but not the SW. 4 of the NE. 4+ and 
_ NW. 4 of the SE. 4, said section, as alleged in the affidavit of contest: 
and in the appeal. 
The eastern boundary of this anette was cupveyed between J uly : 
29 and August 2, 1903; the northern, southern and western bound- 
aries in April cad May, 1905, and the subdivisional lines were run 
during September, 1905; the township plat of survey was filed in the 


local office on July 1, 1909, and on July 26, 1909, ihe railway one os 


pany filed a eeumeeapet list describing the fiand under the SUEHeY as | 


. In its original selection tendered in 1901. 


On July 1, 1909, the date on which the plat of survey was filed in’ 
the loéal office, Frank O. Daniels tendered his homestead applica-. 
tion for the S.°4 of the NE. 4, and the N. 4 of the SE. 4, Sec. 30, 
“T, 49 NR. 4 E,, B. M., alleging settlement on August 10, 1904, 
eontinueus Wesidence since ‘that date and sundry improvements. The 


local officers rejected this ee as to the SE. 4 of the NE. 4, a | 


and the NE of the SE. 4, for conflict with the maine selection. 
From this action. Daniels pee, and wise ey filed . an is 
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| ek of contest against the sieaon ish ae 10. sddition to settle-. 
ment, residence, and improvements on and: after August 10, 1904, 


that: the selection was illegal and void, inasmuch as the company had _ 


wholly failed to post notice thereof on the land, and that he had had 
~ no notice, actual or constructive, of the sélection at the date of his 
settlement. The local officers rejected this affidavit of contest upon 
the ground that it stated no cause of action. The Commissioner _ 
affirmed their decision and Daniels’ s appeal panes the matter before : 
the Department. | 
The act of March 2, 1899, supra, provides, in Seo. 3, iat upon 

_. the filing of a proper deed of release or conveyance to the United — 

- States of a tract of its granted land within the Mount Rainier Na- 
tional. Park, the Northern Pacific Railway Company is authorized. 
to select: an equal quantity of nonmineral public land, so classified . 


at the time of survey. In Sec. 4.it is provided that: 


In. ease the tract So° selected shall, at the time of selection, be dieerveved, : 


_. the list filed by the company at the local land .office shall describe such tract in 


- such. manner as to designate the same with a reasonable degree of certainty, 
and within a period of three months after the lands including such tract. shall 
have been surveyed and. the plats thereof filed by the said local land office, a | 


- new selection list shall be filed by said company, describing such tract according mo 


Li such . survey. 


. It is clear that. the ae as to siunsorve ped lands, calls for a. deserip- 


ee tion at the date of selection, describing and designating the selected i 
_ tract with reasonable certainty, and that the reasonable certainty of —__ 
_ the. description is dependent upon facts in existence at the date of 


selection. In order to dispose of the question raised by this appeal, 


_ it will be necessary, therefore, to consider, first, the several acts of 


Congress permitting settlement upon, location and selection of — 
unsurveyed public lands and the nature of the right: acquired by 


: ; such settlement, location or selection; second, the requirements of 


the land department as to descriptions of unsurveyed lands selected, 
—Jocated, or entered; third, the sufficiency, under said act of March 2, 
1899, of the desea ption: given in this case by the railway company, 
it being ‘conceded:that the only description furnished by the com- 
‘pany in its original selection list was that the- Jand when surveyed. 
-would be the SE. 4 of the NE. 4 and the NE. 4 of the SE. 4, Sec. 30, — 
T, 42 N., BR. 4 E., "B. M., Idaho; and fourth, was the selected traet : 
Gonwinerl euble land, so classified at the date of survey. 
- Congress has passed a number of. acts pérmitting the location of. | 

serip upon public lands for the purpose of satisfying and extinguish- . 
ing legal or equitable claims, among which the most important are - 
those of oe 17, 1854 E(tO Stat., 304), and of ete 5, 1872 o Stat., 
2 oe, 
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The act of March’ 3, 1877. (19 Stat., 377) , known a as the Desert Land | 
: ace required that the. declaration aided ‘for shall. particularly 
describe the land, if surveyed, and, if unsurveyed, shall describe the - 


same as nearly as possible without a survey. Under the provisions a 


of this act and of the amendatory act of March 3, 1891 (26 Stat., 
1095), désert-land entries of unsurveyed lands were ‘made until the | 


passage of the act of March 28, 1908. (35 Stat., 52): . 


The act of February 8, 1887 (24 Stat., 388), provided 1 for the 
“allotment to Indians of unsurveyed lands. 
~The act of June 4, 1897 (30 Stat., 11, 36), provided: - | 
2.6 “That in cases in which a tract covered by an unperfected | bona fide mista or: 
aby a patent included within the limits of-a public forest reservation, the settler | 
or owner thereof may, if he desires to do so, relinquish the tract to the Govern- 
ment, and may select in lieu thereof a tract of vacant land open to settlement 
sais exceeding in area the tract covered by his claim or patent: : 
The act of July 1, 1898 (30 Stat., 597, 620), authorizes selection: 
ey the Northern. Pacific Railway Goapeds of unsurveyed land in 
“ odd-numbered sections, to be identified by the survey, when made.”. 
This act also permits a bona fide settler upon lands to. which the 
railway grant had attached, to relinquish his claim thereto and make _ 
_a lieu selection. This act was amended by the acts approved March ~ 
2, 1901 (31 Stat., 950), and May 17, 1906 (84 Stat., 197), which do 
not affect the alection of apeieveved land. F Sige the act of — 
July 1, 1898, SUPTA, came the act under which this selection was — 
_ made, end the act of April 21, 1904 (33 Stat., 189, 194), for the 
_ selection by the Turtle Mountain Indians of vacant land belonging. 
| to the United States. | | 
Early in the history of these acts ere location and Sas 
of unsurveyed. land, the Department. was called upon to define the 
nature and: extent. a the interest acquired by the locator or selector. | 


The principle was announced by the Supreme Court of the United : 
States in Frisbie v. Whitney (9 Wall., 187), Yosemite Valley case 


_ (15 Wall., 77), and Buxton v. Traver. (130 U. S., 235), to the effect 


- _ that no portion! of the unsurveyed public domain, except in special 


cases not affecting the general rule, is open to sale. This principle 
was applied by the Department to a location of Valentine scrip in 


| the case of Henry Bruns (15 L. D., 170), wherein it was held that = 


the act of April 15, 1872, SUPTA, “conferred upon mea or his 7 
representatives, the. right: to select— | | 


- publie lands of the United States, in legal subdivisions, whether. surveyed or: 


unsurveyed, ... . and thus to initiate an inchoate right to purchase said land 


., din preference to others when it was surveyed and came into market, in -the 
: same manner that a settler by the occupation of a tract of land acquires a. pref- 


erence right to purchase the same by taking the proper steps after the filing 
- of the township plats. . But it did not deprive nee of the power to make 
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‘ any other disposition of the land before it was offered for sale, nor did the 


United States by these acts enter into any contract with the settler or locator, © 


_ or incur any ‘obligation. to any one that the land so occupied or located should 
ever be offered for salew.... 


The filing of this scrip upon unsurveyed land does not segregate. the land 


covered thereby, nor is it such an appropriation of the tract as will prevent 


others from initiating claims thereto, upon the same principle that more than 


one settlement may be made and: more than one declaratory statement filed. for oo 


the same tract. 
These inchoate rights are. all subject to the right of the prior claimant, cant 


if he fails. to perfect his claim after survey within the time required by law, 
- it is then subject to the right of the next claimant in order of priority. 


The controversy. under consideration ‘is, therefore, between two" ; 
preference right claimants, one under the act of March 2, 1899, and. ~~ 


| _. the other under. Sec. 8 of the act of May 14, 1880 (21 Stat., 140). | 


From what has hereinbefore been stated it is clear that the pietee 7 
ence right of the railway company first attached if the land was — 


subject to appropriation and the selection was in proper form. 


The practice of describing unsurveyed land in terms of a future 


-- survey thereof has been in existence for many years, and was.never 
challenged prior to the decision of F. A. Hyde e# al. (40 L. D., 284). © 

' Prior to the date of that decision the Department had promulgated 
the regulations of November 3, 1909 (38 L..D., 287), which, in addi- 
_ tion to a requirement that applications for ineunveyed land should 
contain an approximate description by section, township, and range, 


as it will appear when surveyed, required also a description by metes - 
and bounds with courses, distances, and reference to monuments. 
Not only have descriptions of unsurveyed land in terms of a 


future survey been recognized in departmental practice, but, as has 7 
been stated, such descriptions are required by the regulations now 


in force as an essential part of the description in all applications for 


unsurveyed land. Indeed, in the instructions of May 9, 1899 (28 
oe ies 521), under the act of June 4, 1897, supra, was incorporated is 
@ provision broad, enough to cover. all elections of unsurveyed. land 
under any act of Congress in which the only requirement as to de- 


scription was that the land should be designated according to the: 
description by which it would be known when surveyed, if that be 
practicable. This rule was applied by the land department to all 


. gelections of unsurveyed lands until the adoption of the regulations _ 


of November 8, 1909, supra. .See Hanson 2 al, -v. Northern Pacific 


" Railway. Company (38 L. D., 491), a case which arose under the act 
of March 2, 1899, supra. | 
| The. Sractios of describing’ unsurveyed ee in terms of a ities G &?. 
| “survey thereof has been followed in many Executive proclamations | 
involving wide areas of public land. See the proclamations of Oc-_ 
: tober 15, 1892 (27. Stat., 1034, nee December 20, 1892 ia es 
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1049), July 27, i892 (QT Stat. 1058), Sis taasbar 28, 1893 (28 Stat, 


1940), February 22, 1897 (29 Stat., 906, 907, 909, 911), May 10, 1898 


(30 Stat., 1771), April 3, 1901 (39 Stat. , 1969), Mareh 2, 1909 (38 
Stat. 2947). ; 


Congress also, in the act of J uly. a 1898, followed the ‘preosdeiit oF 


established by departmental practice ‘and Surictioned: the propriety 
and validity of selections in terms of a future survey by: specific 
_ requirement that the selected lands, under that act, be so described. 


The custom of describing unsurveyed lands as was attempted by | 
the railway company in this case is founded upon administrative. 


considerations growing out of the method in which the records of the — 
- land department are kept and its-business conducted. “While the 
-metes and bounds description of selected unsurveyed land should. 
= always have been, as it now is, required, it is obvious that without 
~ some reference to existing or future surveys such a description could 


not be so noted upon. ie public records, especially the tract books oe 
of the local office and of the General Land Office, as to advise the - 


7 public of the existence of the. selection. | If a selection of a specific 
tract, identified by reference to a survey, be filed in the local: office 


_.. ‘the register.and receiver are enabled to note the claim in its appro-. 
© Gut priate plaee. If the land be actually. surveyed and the plat‘of sur- 
vey be on file the selection gives notice to the world of the existence _ 


of the claim in the abouts of a requirement of law or regulation — 


ee that notice be given upon the land selected:also. This would be also 
-. true of a selection in which the tract, under the act of March 2, 1899, 

_ supra, is described in terms of a ie survey, if such selection com- - 

plies with the requirement of law that the description designate. the 


land with a reasonable degree of certainty. The only notice of | | 


selection required by said act is the filing of the list in the local office. 


To be of any avail, as notice, it requires no argument to demon-— 


: ~. strate that the land must.be described in such a way that the fact 
- of selectiori may be noted upon the record in its appropriate place. 
Selections like the one here under consideration having, therefore, | 


the sanction of departmental practice and regulations, of Executive . 
proclamations, and of. at least one act of Congress, and having been _ 


_ predicated. upon sound administrative reasons, especially that of — 


notice to the land department and of the public of the approximate, _ 
locality of the claim, the | department. will consider the objection 
‘that a description. in terms of a future survey does not designate 


the land with a reasonable degree of certainty... Attention has here- 


-inbefore been directed to the act.of July 1, 1898, in which Congress 


: : x required that a selection of unsurveyed. land by the railway com= — 
. pany should be of “ odd- numbered sections to be identified by the sure 


_ vey, when ee y Tt Is a Tair inference that. Congress, 3 in pase 
. 85017" ss . . 
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this law: was ae ‘with the practice of the ‘Depatuent in per- * 
mitting locations and selections under such description, and advisedly 
ratified and applied that practice to selections under the act. Had 
such a description as the one involved in this proceeding lacked any 
element of reasonable certainty, in the judgment of Congress, no such 
requirement as to the description of selected unsurveyed land would 
_ have been placed in the act of 1898. The requirement in the act of 
- 1899, that the land selected be described with a reasonable degree of 
a certainty must be construed in the light of the act of 1898-which was, 
in fact, a determination by the law-making branch of the Govern- 
ment that a description 1 in terms of a future aunyey: was sufficient a and 
valid. | 
It is universally known throughout public Tanid Sines that ne: 


retically a township ‘is six. miles square, and that a section isa mile. 


square. The locus of any section within a township with reference’ 


to the other sections thereof i is likewise a matter of common knowl- 


edge. .When, therefore, a selection is filed describing the land as — 
“ what will ie when surveyed. ” Sec. 30, it will be understood as em- 
bracing land in a section whose western boundary is the- western 
boundary. of the township whose southern boundary is a line one 
mile north of. the southern boundary of the township, and. whose 
eastern and northern boundaries are 5 and 4 miles, respectively, dis- 


_ tant from the eastern and northern township lines: If, therefore, — 


at the date of the selection any line of the public survey has been 
established in. the vicinity of the selected land, it is not believed 
that a selection like the one under consideration lacks, in fact, any 


element of reasonable certainty. The locus of the section having — 


- been ascertained by considering, as the public generally considers, — 
the section line as being one mile long and the. township boundaries. - 
as six miles in length, the position. of a subdivision. of section can 
be readily datarmined: It is common knowledge, also, that when — 
_ townships are actually surveyed in the field, many of them display | 
marked eccentricities of outline due'to reasons not necessary to be ~ 
here considered. Such eccentricities might be so marked as to throw | 
section 30, for example, when surveyed, entirely without its theoreti- 
tal beinndarios: with reference to the nearest sur veyed township. 
Such a contingency, however, would have no bearing on the rule 
hereinbefore announced though it would render necessary an adjust-— 
ment of the selected tract to its appropriate cee under the 
plat of survey. 
_. The Department is eonsinedd that when, in ‘this: case, the elec: 

| tion was filed in the local office, describing the land sought as what will 
be when surveyed the SE. 4 of the NE. 4 and the NE. Lof the SE. 4, Sec. 
80, T. 49 N.,R.4 E., B. M., the register and receiver and every person — 
ot who took pains to Beane, the list understood. that the western and - 


| ‘DECISIONS RELATING TO THE PUBLIC LANDS. - 887 


: eastern shoundarios of the tracts iis were, ‘respectively, three-~ 
quarters of a mile and-a mile east of the. western boundary of the 


ae township and that its southern and northern boundaries were one. — 


: ; and a quarter and one and three-quarter miles north ° the southern | 
se. as township line. 


_ By reference to. the plat of survey of downaiitp. 49 N., R. 4 E., 


B. M., Idaho, it appears that-none of the township boundaries had : 7 
been. surveyed when this selection was filed.. The southwest:corner 


of. the township, however, had been fixed in July, 1899, through the — 
survey at. that time of the southern boundary of township 42. N., 
range 3 E:, B. M. There was in existence, therefore, at the date of | 
the selection; a monument of the public surveys within less than two. 


_. tmniles of the land. under consideration. More than a year before the _ 
_. date of Daniels’s alleged settlement upon the land now claimed by 


him, the eastern boundary of this township was surveyed, and by — 
running the line from the south end of this township line, due west 

to the ascertained southwest corner of the township, Daniels could - 
_ have discovered that the distance was exactly six miles. . The precise 
locus of the land selected by the railway company, could, therefore, 


not only have been found to a reasonable certainty at the date ofthe 


selection, but fixed to a mathematical certainty at the date of 
7 Daniels’ s alleged settlement. | Ps 
In the case of Andrew West v. Edward Rutledge Timber Ceispang | 
and Northern Pacific Railway Company, decided by the District 
Court of the United States for the district of Idaho, northern: 
division, on July 29, 1918, involving land in this vicinity and a selec~ 
tion by the railway company under the act of March 2, 1899, it was 
held that a description like the one here under cotnidetation was, In 


: effect, a metes and bounds description and fully complied with the 
__ requirement of the law that the. selected land shouldbe described with, 
a reasonable degree of certainty. 


It has been urged with great force and Sete that a cee 7 


. tion of land in terms of a future and nonexistent survey iga nullity: ~ 


and that, therefore, a selection so. describing the land is wholly void. 
This. position is entirely without support in any case adj udicated by 
the land department. Even in the case of F. A. Hyde et al. (40L. D., 
284), cited and relied upon by the appellant, it was unequivocally. 7 


_ held-that such a description was valid as against the Government, 


(. Tf it was a good description against the Government, as it was, 
and if it conformed to a long and well-established practice and | 
 -was-accepted by the land department as sufficient, it initiated a claim 

ae to the land which. can not. be ignored 3 in favor of a claimant ee | 


| quent in point of time. : 
. It is urged that the field. notes of survey of tie land do not in. 
express terms classify it as. nonmineral. Tt i is customary for sure | 
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-veyors, in their returns, to designate mineral land as such, and all. _— 


land not classified as mineral by them is regarded as having a non- 


~ mineral or agricultural classification. This rule is so well understood 


_ by surveyors and by oflicers. of the land department that land not — 
returned as mineral is held to be as effectually classified as agricul- 
tural-land as if so returned in the field notes.. It must be assumed - 
that this rule, frequently referred to in the decisions of the land 


department, was known to Congress when the act of March 2, 1899, 


was passed. It could not have been the purpose of Congress. o con- 
fer upon the railway a right of selection incapable of exercise upon 
any land:then surveyed, practically none of which had been in ex- 
press terms classified as agricultural, and incapable of exercise upon — 
any land to be surveyed i mm the future under the administrative me a 


_ above referred to. 


_. After mature consideration the’ ijeuaunene. 1s s constrained to hold 

| that selections of lands made prior to the adoption of the regulations : 
of November 8, 1909, supra, describing the tracts in terms of a future » 
survey and Becopied by officers of the Department pursuant to its. 
regulations and practice, confer upon the selector a preference right 


to the lands upon their identification by actual survey. If, as is ~ 7 
alleged, the selections were not noted upon the records by the local 


officers, such default on their part did not affect the right of the rail- — 
way company, which -was complete when they had fulfilled the law’s - 
: requirements. . The case of F. A. Hyde e¢ al. (40 L. D., 284), and all. 

others in conflict-herewith are accordingly overuied and the decision _ 
epreneet from is affirmed. | : 


a 


DANIELS Vv. NORTHERN PACIFIC RY. co. 


oe “Motion for eshenring of departmental decision of apne 3, 1914 a 
- 43 L. D., 881, denied by First Assistant er, J = Sentaimber 
26, 1914, . 


——-—« 


| SAMUEL T. B. ‘HIMES. 
" Decided August Uh, ore 


Apprrrowar. HloMESTEAD DN rey —Tinres. | | 
Upon the death of a homestead. entryman prior » to: completion of his entry, his - 
heirs are entitled to make additional entry of contiguous Jand under 
section 2 of the act of April 28, 1904, ‘br ovided ae reside upon. the. original: 
entry. . . 


Sonus, Férst Asians Secretary: | | — 
August 8, 1908, the application of Daniel B. Himes, executed J une’ | 
80, 1908, was allowed. as an entry under the act of June 11, 1906 (34 

: Stat., 288), aaiasate J 1.2 2 acres described by metes and bounds i im 
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T 1 N, R. 89 Ws 6th i M., Glenwood Springs, Colorado, land 
district. — 


March 27, 1913, Samuel T. B. Himes, a son and the sale heir of | 


Daniel B. Hives: made additional entry under said act of June 11, 


1906, and the provisions of section 2 of the act. of April. 28, 1904. 7 


(33 Stat. 527), embracing two tracts described by metes and founds 


oF containing 66.90 acres, contiguous to the land embraced in the origi- 
nal entry made by his Sathior:- . - 
It appears that Daniel B. Himes died-on or about 5 uly 19, 1908, 
which was prior to the time his entry was allowed by the local afliccest 
~ but’ after he had filed his application. In support of his application 
. for additional entry, the-son stated that his father resided on the land 
embraced in the original entry up to and at the time of his death and 
_ that since the death of his father~ he has cultivated the land ‘in the | 
| original entry. 


By. decision of November 15, 1918, the Commissioner of the core al 


Land Office held for aneciiaien the additional entry for the as- — 
' signed reason that section 2 of the act of April 28, 1904, does not 
~ authorize the allowance of additional entries by the hee of an origi- 
nal entryman. Appeal from that action has brought the case before : 
the Department for consideration. 
Respecting the authority for allowing sAdiionel entry by an has | 
_ of the original entryman, there appears to be no substantial ground 


for distinction between section 2 of said-act of April 28, 1904, and 


section 3 of the act of February 19, 1909 (35 Stat., 639), known. as 

the enlarged homestead act. In the case of ‘LAllio; E. Stirling (39° 

- ZL. D., 346), it was held that the widow of a deceased entryman has _ 
- the same right to enlarge the entry of her deceased husband by an 


additional entry under section 8 of the enlarged homestead act as he 


would have if living, provided she continues to maintain residence . 
- upon the original entry. In the case of the heirs of Susan A. Davis 
(40 L. D., 573) the Department held that upon the death of a home- 
stead entrywoman. her heirs are entitled to make additional entry of 


contiguous land under section 3 of the enlarged homestead act, pro- 
vided they reside upon and cultivate the original entry. =: 


No reason is seen why an heir could not, under authority of above | 
departmental decisions, make an additional entry upon the conditions. 


stated in said decisions. However, it is not alleged that the heir in 


. the case under consideration has resided on the land embraced in the 
original entry, and upon the record as now presented it must pe held 
that the action of the Commissioner was proper. HG 
This case is to be distinguished from that of Oinanen v. Ulvi- (42 a 
L. D., 56) wherein the Department held that actual residence upon 
the original entry was not necessary as a condition for allowance of _ 
additional entry where title had been earned. to the original entry... 


< 
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For in that case title i been satned by actual residence a the 
entryman. upon the original entry for the required length of time, 
while in this case no such showing is-‘made. oe 
‘Upon the record as presented the action of the Commieoaas. is 
affirmed, but opportunity will. be afforded the entryman to show 
whether actual residénce upon the original entry has been poeunee 
8s Se in the cases of Stirling and rma i | 


| NORTHERN PACIFIC RY. C0. 


‘Decided L August 26, pe 


Rarroap Caan Istanp—SuRvay, ; 
An island in an odd-numbered section within the limits of the erant made by : 
_ . section 3 of the act of July 2, 1864, to the Northern Pacific Railroad Com- 
pany, will not be surveyed on application of the company where u appears | 
that. said island is occupied as a burial ground by the eee 


| a onzs, First Assistant Secretary: _ | 4 
May 29, 1912, the Commissioner of the General inne Office sub- 
“mitted vik favorable recommendation the application of the North- _ 
ern Pacific Railway Company for the survey of an island containing 


~ about 4 acres situated in Prairie: Lake, Sec. 29, T. 50 N., R. 20 W,, = | 


ro 4th P. M., Minnesota. The matter was refered to tke Comins. ae 


sioner of Taian Affairs for’ consideration and the tract. was ex- — 


amined by the Superintendent of the Fond du Lac School at. Cloquet, - | 


‘Minnesota, and under date of June 19, 1912, he reported that he - 
went to Prairie Lake on June 16, 1912, and found three Indians 


living on the east shore of the lake; that in the middle of the lake is —_ 


a small island containing about 4 acres which has been used for a 


burial ground of the Indians for 50 to 75 years; that he found about a 


25 graves on the island and was told by the Indians living there that _ 


-. there were about 75 bodies buried on the island; that the Indians |» 


who have relatives buried there wish to have it remain as a burial 
~ ground for Indians and request that the island be retained by the © 


Federal: Government so that. the bodies buried there will not be - 


~ Yyemoved-or disturbed. — In view of said report, the Commissioner of 
‘Indian Affairs recommended that the island be reserved as a burial 

| ground for the Indians. pe | | 
It appears that the: papers in the case Were idpinsed in n the files, 
which resulted in delay in taking action upon the matter. Under 
- date of June 29, 1914, the papers were returned to the Commissioner 
of the General Tata Office. for reconsideration i in view of the report 
from the Indian Office. The papers have now been returned to the 


~ Department by the Commissioner of the General Land Office adher- | 


: ing to his former recommendation. - 
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Tf this island. iis been: thus dedicated ey use as a burial seoanal | 


ack sacred occupation should -be respected. Section 8 of the act of - 


- July 2, 1864 (13 Stai.,-365), granted to the railway company the odd — 
_ sections in the area, mentioned— | 
“whenever on the line thereof, the United States. have ‘full title, not reserved, 
sold, granted, or otherwise appropriated, and free from preemption, or other - 
_ claims or rights, at the time ‘the line of said. road is definitely fixed, and a. par. 
thereof filed in the office of the commissioner. of the land office. e- 
The rights of Indian occupants have always been recognized and 
: protected by the Department. See circulars of May 31, 1884, and. 
— October 26, 1887, with respect to land in possession: of Indian oceu- 
pants. (3. D. 871: 6.L. D., 341; 82 L.-D., , 882.) ’ 
Section 2 of the ac of 1864, supra, pee for extinguishment of | 


Indian titles to lands falling within the operation of the act, as rap- 


idly as the welfare of the Indians permits, thus recognizing that the 
- grant could not operate without regard to Indian claims. The trend 
of authority seems to be that lands within the limits of the railroad 
grant, not reserved but in Indian.country and occupied by Indians, — 
passed to the company, subject, however, to the Indian occupation. 
- Schultz v. Northern Pacific R. R. Co, (14 L. D., 300); Northern — 


Pacific R. R. Co. v. Ostlund (5 L: D. pet) Buttz v. ‘Northern Pacific 


~R. RB. Co. (119 U. S., 55). | | 
According: to these, authorities, and others sonal could be referred : 
to, the fee is in the company while the right of occupancy - is in the 


Indians, provided the nature of the Indian interest in this land Is _ 
.the same as that of occupancy by live Indians, and as 3 to this proposi-° -- 


tion the Department has no doubt. ve 
Regarding the recognition ¢ to be given Indian occupancy, the Su- _ 
-preme Court has said: | 


The right of the Indians to their occupancy is as sacred as that of the United . 
States to the fee, but itis only a right of occupancy.. The possession, when: 
abandoned by the‘ Indians, attaches itself to the fee without further grant. 
[Johnson v. McIntosh, 8 Wheat., 543.) _ 


In the case of Beecher v. Wetherby (95 U. 8., 517, 525) the court 
said: | 


- But the right which fie Indians held was s only that of occupancy. - The fee - 
_ was in the United States, subject to that right, and. could be transferred-by them 
whenever they chose. ~The grantee, it is true, would take only the naked fee, 
‘and could not disturb the occupancy of the Indians; that occupancy could only _ 
. be interfered with or determined by the United States. It is to be presumed. | 
that in this matter the United States would be governed by such consideration = 
‘of justice as would control a Christian people in their treatment of an ignorant . 


' and dependent race. Be that as it may, the propriety. or justice of their ‘action... 


_ towards the Indians with respect to their lands is a question of governmental - 
“policy, and is not a. matter-open to discussion in a controversy. between: third: — 
parties, . nerner of whom eres: title from the Indians. The ae of ae 
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- United States to dispose of the fee of lands occupied by chet? has always beew 
recognized by this court from the foundation of the Sve naenS 


Tt has ‘been held that— 


Whether the Government will issue a patent for lands to which an Indian. 
‘right of occupancy exists, is a question of Executive policy rather than of law. 
[See State of Florida, 26 L. D., 11%, 120.] ‘3 

The Department has refused to. approve lists ante the Swamp 
Land Grant because of Indian occupancy, saying? | 
Nothing should be. ‘done which would tend to disturb or eloud that right while 
it exists, or which might. appear to evidence a greater right in the State than — 
it really has or can get at the present time. [State of Wisconsin, 19 Li D., (519. i 
| Should the company dispute the alleged use of this island as an 

Indian burial ground, a hearing will be ordered to determine the 
facts upon application therefor within 30 days from notice hereof; 
otherwise the application for survey, which is hereby held for re- - 
jection, will be finally rejected unless good reason be shown within 
the time stated ees such action should not be taken. -- * 





‘SAN PEDRO, LOS ANGELES AND SALT LAKE R. R. CO. . 


Decided September 5; le al 


RrcHT. OF Way—ProvrLn—UNSURVEYED Lanps—Sre. 4, Act or Marce 3, 1975. 


Section 4 of the act of Mareh 3, 1875, does not authorize the filing of a profile . 
of the road in advance of the filing of the cree plat of survey in eS 
local office. — oe 


4 STATION GRoUNDS—CONSTRUCTION or HbA: 
‘The actual construction of a railroad over public lands does not fix the. 


poundaries of the station grounds necessary to, desired, and subject to 3 


acquisition py the railroad company. 


- Srarion GrounDs—HxtTentT SECURED BY Consreverion OF moss: ETC. 


Except as provided | in section 4 of the act of March 3, 1875, station srounds 
ean, only be secured under that act by the construction of station houses, 
sidetracks, ete., and only. to the extent of. the ‘ground actually occupied by 


the railroad for such purposes. . 
STATION Grounps—TowNSITE PaTENT—JURISDICTION OF Apa DEPARTMENT. 


The land department is without jurisdiction to approve an application for 
station grounds under the act of. March 3, 1875, in so far as it embraces - 


lands covered by a townsi te patent. 
APPLICATION FOR STATION GROUNDS—LANDS IN ScHoon SEcrion. 
No rights are acquired by the filing of an application for station grounds: sub- _~ 
sequent to the attachment of the right: of the State to the lands. anyones. 


under its. school grant. 
| Jonns, F First Assistant. Secretary: 
_The San Pedro, Los Angeles and Salt Lake Raileoad Company Ve 
appealed from the decision of the Commissioner of the General Land 
-Office, dated August 30, 1911, rejecting its application, under the act. 
~ of March 3, 1875 (418 Stat., 482), for 20° acres of nao) at sia 
; Utahy as s depot Ege | 6 


\F 
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Tt i is shown by the decoed that, on ‘March 31, 1899, the Utah and 


Pacific Railroad Company filed in the local afitce maps of its line of. 


railroad from the State line between Nevada and Utah to Milford, 
' Utah, a distance of 74. 79 miles, and, on April 22, 1899, a map of 20 ee 


acres at. Modena, Utah, desired by it for station. one Modena 
is situated upon said railroad between Milford and the State line. 


The right of way and station grounds were, as to the tract here under — 


consideration, upon unsurveyed land, and, on June i4, 1900, said 
maps were, accordingly, accepted by the Commissioner of the General 


Land Office and filed for information. . 


- On June 8, 1903,-the Utah and Pacific Baitvend esnsag iaveved | 


_ .to the San Pedro, To Angeles and Salt Lake Railroad. Company all -— 
of its title and interest in said line of railroad, including the mene of 
"way and station grounds covered by its filing maps. : 


On September 2, 1909, after the road had been constructed over tlie 


_ land under peneidenition¢ the plat of survey of T: 84 S., R. 19 W., ane 
_ §. L. M,, was filed in the local office. Upon comparison of the map =. 
- filed by the applicant company,.on April 22,1899, with the plat of 
- envoy 7 it ao Soa that the station grounds ‘embr ace parts of the W. 
4 SE. 4, NE. 4 : SW. A, and lot 1 (or SE. 4 Sw. 4), See. 36, of said 
: Cones 


On April 1, 1910, a patent conveying the NW. + SE. 4 4,2 NE. 4 SW. 


‘4,.and lot.1, of said section 86, was,issued to. the J udge of the 'F ifth | 
- Judicial Distcict of the State of Utah, for the benefit of the inhabit- . 


ants of the town of Modena. It appears that said patent was issued 


after due publication and notice under the townsite roerintens and. | —_ 
- that no objection was made to the issuance-thereof. — | 


On March 2, 1911, more than twelve months after the filing ef tie 


~ plat. of survey in the local office, the San Pedro, Los Angeles and 
Salt Lake Railroad Company filed its map of amended definite loca-. 
: tion, under said act of March 3, 1875, for said station grounds, which © 
was rejected in the decision from which this appeal is prosecuted. _ 
' The grounds of his action were stated by the Commissioner as 


follows: 


As the land covered by this application has been durveven and lies within a 
‘School section, the title thereto is not in the Government, and. as no public land ae 


is affected by the application, this Department has riKeh jurisdiction in the matter. 


It has been held by the Supreme Court of the United States in 


J amestown and Northern Railroad Company v. Jones (177 U. S., 


125) that the grant made by the said act of March 3, 1875, as to the 
right of way for the railroad, becomes definitely fixed by the actual . 


onstruction ‘of the railroad before the filing of the profile thereof -3 
~ and that section 4 of said act is.a provision for the acquisition of such a 
right of way in advance of actual construction. through the filing-ofa ~ 

z profile of the proporert road. It has never been held. that the actual — 
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construction of a railroad over public lands fixed ie boundaries of 
the station grounds necessary to, desired, and subject to acquisition 
_ by the railroad company. Such grounds may be on either or both 
sides of the road and their area and shape.will be determined by the 
necessities of the situation, the topography of the ground, and many 
other possible considerations. In the case of Stalker'v. Oregon Short 
Line Railroad Company (225 U. S., 142), the Supreme Court held: 
Possibly station grounds might also have been secured by" the actual marking 
of the boundaries and the construction of station houses, side tracks, etc. This 
we need not decide. But the fourth section of the act provides a ‘method for. 
securing the benefits of the act in advance. of actual construction. ey _ 
. The reference of the Court to the fourth section of the act of 
March 3, 1875, must be considered in connection with the fact that 
the case of Stalker v. Oregon Short Line Railroad Company involved 
a claim that attached to survey yed lands by the filing of a profile of 
 the-road. There is no provision in the fourth section of the act for — 
the filing ofa profile in advance the ae of the plat of survey in. 
the local office. . 
- While. the Court, in the paragraph of ie aecisiog above quoted, | 
indicated a possibility that station grounds may. be secured by the 
actual marking’ of the boundaries and. the construction of station — 
houses, side tracks, etc., it practically determined, ina subsequent ’ 
part ‘of. the decision, that station grounds could not be secured by 
marking the boundaries. It will be observed that, in the first section 
of the act of March 3, 1875, the grants of rights of way for the road _ 
bed and for station pecan are couched in the same terms and are 
‘subject to the same rules of construction. After quoting, with 


approval, Railroad ». Doughty (208 U. S., 251), which held that the — 


mere surveying and staking of a route was not such actual posses- 
-. sion and appropriation as to give effect to the grant and bring the 
. ease under the authority of Railroad V. Jones, supra, the Court said: 


The distinction and. essential difference between a mere staking out of a- 
route, which, being the act of the company. alone, is changeable at-its will, and 
actual constr uction, which necessarily fixes the position of the route and cou- 
summates the purpose for which the grant of a right of way is given, is very - 
obvious, and was carefully ee out in the ‘opinion of the court in the case 
_ referred to.’ 

_ .s Another point was involved and decided i in the Doughty case, namely, that the 

approval of the map of.. alignment by the Secretary .of the Interior would not 
relate to the date of the surveying and: staking out of the route. This was 
manifestly so, since that survey and staking was subject to change at any time 
before the permanent line was located. by the filing of a map of such locations 
for the. approval of the Secretary of the Interior: Therefore it is that. the 
doctrine of relation has always been applied in reference to the date when the 


7 official action of the department. was invoked to confirm. the ‘location thus 


permanently settled. These points were. conclusive against the eee com- 
pany and, were the only questions for. decision. , 
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The actual construction of a railroad fixes the limits of its right of — 
way on either side, whereas the construction of a station or side track 
permanently fixes only the location of such station or side track and 
' In no sense determines the area or position of the tract proper or de- 


sired under the grant for station grounds. Except as to the ground — | 


actually occupied for station hee. side tracks, étc., the station 


. grounds provided for in the act of March 3, 1875, are changeable at - 


_ the will of the railroad company until fixed by the filing of the pro- 
file. It is therefore clear to the Department, under the authority of 


Stalker v. Oregon Short Line Railroad Company, supra, that, save . 
‘as provided in the fourth section of said act, station grounds can only 


be secured by the construction of station ie side tracks, etc., and 
only to the extent of the die amas ae by the railroad for 
~ such purposes. | 7 
This Department has no pamadition over the land embraced 3 in the 
townsite patent and is therefore without authority of law to approve 
' the application in so far as it relates to such land. Were the applica- 
tion now approved, the: approval would relate back only to March 2, 
1911, when it was filed; a date long subsequent to the issuance of the 
patent for the benefit Fy the inhabitants of the town of Modena. — 
With refer ence to the claim of the State to the land under consid- 
eration, it is obvious from what has been said that its ‘school grant > 
attached long before the filing of the application here under con- 
sideration and the rights of the company, if any exist, must rest upon — 
actual o¢cupancy and use prior to the attachment of that grant. 
The decision appealed from, as hereinbefore modified, is affirmed. | 


| — GEORGE W. BEACH ET AL. 
Sseiotione: September. 18, ee 


| REPAYMENT—AGT oF Marcu 26, 1908. | 
_ Directions given that departmental decision in Ernest Weisenborn, 42 iL. D, . 
Doo, De no longer followed. | | ae fee 


Jonss, First Assistant Secretary: - 
You [Commissioner of Genera] ‘Hiend Office] h have submited state- a 

ments of account approving claims for repayment under the act of | 

March 26, 1908 (25 Stat., 48), of moneys paid by the following per- 


sons in connection with applications or entries mee by them under ‘ 
the timber and stone law: 


George W. Beach, William W. Camden: Elpha R. Angel, Otto Buck 
Meckes, John C. Magitire, Fred Scriven, Robert P. Herrick, Fred 
Gardiner, Arthur C. Sullivan. | ‘ 
- The’ Department has this day approved ‘the cocoa ston of a3 
your office for allowance of repayment to the above’ persons. It is 
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observed, however, that in some’ of these cases reference is ‘made to 
the case ef Ernest Weisenborn (42 L. D. g988)> as auihonity for the 


recommendation of your office. 


While the decision in that case was correct upon the facts pre-. 
sented, yet the Department has since regarded the rule laid down 
| charein as being somewhat broader than is properly warranted. under 
the act of March 26, 1908. That rule was substantially modified by 

decision in the case of Dorathy Ditmar (48 L. D., 104), as may read- 

ily be seen by. reference thereto. Consequently your office will dis- 
- regard the Weisenborn decision and hereafter follow that in the case. 
of Dorathy Ditmar. See also in connection with that case those of 
George F. Goodwin. L (48 L. D. ar and Maude L. Dene - L. D., 
234). — 


EQUITY MINING AND INVESTMENT COMPANY. 
Decided September 19, 1914. | 

- Minine Ciaim—APPLICATION FoR PATENT—WNOTICE, 
‘Section 2325, Revised Statutes, contemplates that notice of an application | 


for patent for a mining claim shall be posted within the exterior limits of. 
the area applied for; and the posting of notice outside of a claim, and 800 


_ feet distant therefrom, is not such a substantial compliance with the en 


“requirements ‘of the law as will warrant submission of the entry to the 
Board, of ‘Equitable Adjudication. —_ ) 


| Jo ONES, F inet Assistant Secretary. : | : 
This is a petition filed by the Equity Neding & cen Com- . 
- pany for an order directing the Commissioner of the General Land 
_. Office to certify to the Department undér rules 78 and 79 of practice, 
the. proceedings in the matter of mineral entry [now. canceled] 
07283, for certain lode mining claims and included moll site, situate | 
In the Montrose land disirict, Colorado. | 
_ The record in the case, which. has been informally rere hag 
- been consideréd by the Department. It appears therefrom that the 
said former entry was made January 11, 1913, for the Equity. Nos. 


{-8-9-10 lode mining claims and the Equity mill site, but upon 


consideration of the record the Commissioner by decision of January — 


30, 1918, required the claimant to show cause why the entry should 


~~ not -be eanesied, for the reason, among others, that the notice and 


. plat was posted outside the hmits of the area applied for, and at a — 
distance of 819 ft. therefrom, and by decision of J anuary 12, 1914, 
| the entry, for the same reason, was held for cancellation. Tt was. 
: finally canceled by the Commissioner’s letter of August 8, 1914. 

It is urged in the petition that the Commissioner erred in not sub- 
mitting the entry, to the extent of the four lode mining claims, to 
the Board of Equitable Adjudication under the provisions of section - 
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0450-2487, Raves: Statutes; or as an alternates in a0 requiring a 
reposting aad republication of the notice as to the lode claims, and 
‘upon such reposting and republication passing the entry to patent. 
By section 2325 of the Revised Statutes it is prescribed that one- 
‘seeking title to a tract under the mining laws shall file in the local — 
office an application for patent, together with. a pat and field notes 
of the claim, or claims in common— 
and shall post a copy of such plat, together with a notice of such application for 
a patent, in a conspicuous place on the land embraced in such plat previous to 
Jthe filing of the application for patent, and shall mae an aftidavit of at.least 
‘two persons that such notice has been. duly posted. . At the expiration of the 
60 days of publication the claimant shall file his affidavit, showing that the plat: 
and notice have been posted ina conspicuous place on the claun during such 
period of publication. : 7 . 
These provisions ‘clearly eontanplats that the notice ve the appli: 
cation shall be posted within the limits of the area applied for. .The 
~ notice of the application for patent to the four lode claims, here in 
question, was not posted within the limits of any of said claims, but, 
‘on the other hand, at a point over 800°ft. outside thereof, and no 
~ reason is attempted to be shown why such. posting might not have 
been made at a point within the exterior ee of the area embraced. 
in the application. It is only i in those cases “ where the law has been 


a substantially complied with” that equitable consideration is author-. 


ized by section 2457, R. S., supra. The posting of the notice of apph- 
cation for patent to these claims falls far short of constituting a sub- 
stantial compliance with the provisions of section 2325, R. S., above 
quoted, and for this reason, even though the entry as to ae four 
lode claims in question were now intact, it would not be entitled to be 
referred to. the Board of Equitable Waadievion: In short, it. was — 
 Wegally allowed, and was properly canceled by the Commissioner 
for the reason Stated: 7 a 
There is no merit therefore. in the: petition, and it 1s accordingly | 
dismissed. | oO | 


BAY sea OIL 0. ET AL. v ALVARADO OIL co. - 
Decided September 19, pale 7 


Minna CLatm—LocAT1on—Drscovery—APPLIGATION FOR PATENT, 

A mining location is not perfected .or completed until a discovery of: mineral: 
within the limits of the claim has been made; and: where no discovery was 
made prior to the filing of an application for patent, such application and 
the proceedings thereunder, being without legal foundation, can not be, 
recognized as a basis for mineral entry or patent. | 7 


J ONES, First Assistant Secretary: ae 
_ The Alvarado Oil Company has filed a petition | fe cage to. tie . 
-vene. and a motion | for rehearing 1 in. the matter of mineral applica- 
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| tions 0129 and 0180, presented by the Bay City Oil Company for ae 7 
Red and Little Billee placer mining claims, covering the N. $ NE. 4 
and the S. 4 NW. 4, respectively, of Sec. 15, T. 32N., R. 23 E., M. D. M, ye 
Visalia land district, California. By denon te April 24, 1914, 
this Department affirmed the judgment of the Commissioner ‘of the 
General Land Office, holding said applications for rejection for want 
of a timely discovery of mineral in order to perfect the locations | 
prior to and asa basis for patent application proceedings. _ 

The Alvarado Oil Company represents that-after proof and pay- 
ment of the purchase price under said applications, 1t came: into. ek 
session of said claims under leases and by contract dated J uly 1 

1910, agreed to sell and assign to the Union Oil Company, all its 
ants and interests under said leases, and that it put said Union Oil - 
| Company 1 in possession of the land; that said contract was contingent 

upon “confirmation and approval of title” by the final decision of. 

the Interior Department for both of the claims under the pending 
applications; and that in the event of an adverse decision the Union 
Oil Company had the privilege of abandoning the purchase of the - 
property without ae any further. payment pu aete to the oT 


contract. 
Gonacel for the petitioner ies been heard + in oral argument and 


have filed briefs. It is contended that the subsequent oil discoveries = 


shown by the evidence adduced at the hearing validated these loca- 


_tions if made before adverse rights attached, and that this principle 8 


apples with equal force to these applications because the validity 
of the applications depends upon the legality of the locations; that. és 
no adverse rights could have attached after application ecauss: the 
lands were thereby segregated, and that amendments to show subse- 
quent. discovery. should be permitted without. republication and re- 
> posting of notice, and without further payment of purchase moneys.. _ 
_ The cases of Wight a : Tabor (2 L. D., , 738), and A. J. Gibson (21 
_L. D., 219), are ced aad relied upon. : 
. In Asterminine the validity of the present applications ana, pro- 


ceedings thereunder, the Department deems it eas to consider a 


‘only the matter of discovery. | 7 
It is shown by the record that. no oil jeocaies was aoe’ or 


' disclosed within the limits of either of the claims at or prior to the _ 


filing of the applications for patent. The sinking of oil wells and . 
the development of oil occurred sometime after the filing of such ap- 
- plications, and after the expiration of the’ posting and publication 
of notices thereon. It is well established that under the Federal 


mining laws a mineral location is not perfected. or completed until 


‘a discovery of mineral within the limits of the claim has been made. 
By section 2320, R.'S., it is prescribed that “no location of a mining: 
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~~ claim shall be made until the discovery of the vein or lode within the ~~ | 
limits of the claim located.” 7 
In the case of Waskey v. Hammer (293 U. 8. 85, 90), the ‘Supreme ois 


| Court, speaking through Mr. J ustice Van. Devanter, sald: 


The mining laws, Rev. Stat. Sec. 2320, 2329, make. the discovery of acta | 
“within the limits of the claim ” a prereduisive to’ ne: location of a claim, : 
whether lode or placer. _ , 


In Mining Company 2. ‘Panel ce (196 U. S,, 337, 25) the ts 


_. Supreme Court used the following language: 


Three things are provided for, discovery, location and patent. The first is the 
primary,- the initial fact. The others are dependent upon it and are the ma- 
chinery devised by Congress for securing to the discoverer of mineral the full 
benefit of his discovery. . -,... The whole scope of. the chapter is the acquisi- — 
tion of title from the United States to mines and mineral lands, the discovery. 
of mineral being. as | Stated, the initial fact. Without that no rights: can be acy 


quired. . 


With reference i: a ee a a location the Suipreme- Cai: | 


of California, in the case of McLemore 0. Bxpres Oil Company 


| (112 Pac., 59; 60, 61), said: 


A location is valid and complete only when after compliance with other ee: 
quirements, a discovery of valuable mineral.in place has been made. 


-. Until the perfection of the inchoate and incomplete location by discovery » ‘the ; : 


locator. has no vested rights which Congress is obliged to recognize... . 
Where the location is incomplete no anestion of assessment work is involved. 


_ Mr. Lindley i In his work on mines, third edition, section 335, page 
: 7 64, states: that: | 


“Tf no discovery is made until after the acts of location have oe perrormien, 
the location will date from the time of discovery. : 


Numerous authorities are elted in support of the Cent . wm 
Mr. Lindley, in section 487, page 1026, third edition, with regard | 
to oil lands, makes the following statement: 7 | 


Of course, exploitation on adjacent lands might raise a strong anes 
that a. given tract contained petroleum. ‘An oil-producing well within each 
of four sections. of land surrounding a fifth would produce a conviction that 
the oil. deposit was underneath the fifth section. This fact might justify the 
- Land Department in classifying the section in the category of mineral lands or — 

the Government surveyor in returning it as such, but it would not dispense ine 2 
the necessity of making a discovery. 3 | 


- ° The decision of the Department + im the case of Rupp v. Heirs of ; 
Healey e¢ al. (38 L. D., 387), concluded. as follows: | 


The. ease ‘is ‘remanded- with directions that a hearing be ordered for the 


purpose of ascertaining whether or not there was any. lawful lode discovery . | 


made. within the limits of-the claimed ground of the Last Batch location at or 
prior to the date of the filing of the application for patent, namely December 18, 
1895 ; and if such discovery be not shown the apples tom: must be rejected. 
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In this eyanection: see ais, Nevada Since Oil Cong v. Serer: 
Oil Company e¢ al. (98 Fed., 673); Smith » Union Oil Company 
(185 Pac., 699), and Chrisman ». Miller (197 U.-S., 318, 319): 

In the case at bar there was, therefore, no legal ipoaaen or claim 
_ upon which the application proceedings could be founded. Proper 

_ subject-matter for the applications for patent was wholly lacking. 
The so-called applications and the posted and published notices not 
being based upon statutory locations were without force and effect, 
and gave the applicant no rights and cannot be recognized as a basis - 
for mineral entry or patent. The rights of possible adverse claim- _ 
ants were not affected or concluded by such ineffectual proceedings, 
and the.matter is, therefore, more than one merely: between the 
Government and the claimant: See case of Rupp v. Healey, supra. 

"The Department finds no error in the decision complained of and’ - 
must decline to permit or entertain any amended or supplemental - | 
applications in this matter. This: conclusion is without prejudice 


ee to the right of the present owner of these claims to institute patent. . 


proceedings anew, if so advised. % 
- The petition to intervene is, accordingly, dismissed and the motion 


| for poneatne denied. 


ee ee 


"RESTORING TO ENTRY LANDS RESERVED “FOR RESERVOIR 
| _ PURPOSES. 


~ Crecurar. 


| DerarrMent OF THE Lvimnion,. 
| | Generat Lanp-Orrice, | 
Washington, D. C. en 23, 191}. 
| ‘Recisrnns | AND Rucervers, 
a — Cass Lake and Duluth, Minn. | 
Sirs: Your attention is called to the act of August 6, 1914 (Pub- 
lic, No. 165), which provides for the restoration to the pilblie domain, 


_ subject to homestead entry, of certain lands hitherto withdrawn by — 


Executive order in connection with the construction, maintenance, 
and operation of reservoirs at the headwaters of the Mississippi . 
River and its tributaries, the restoration of which the Secretary of 
_ War has recommended or may hereafter recommend to the Secretary 
_ of the Interior. A copy of said act is hereto attachéd. : , 
9, The following described lands affected by the act in question, 

_ and which have been recommended for restoration to the Secretary 
of.the Interior by the Secretary of War, are hereby restored to settle- 


ment and entry under the terms and conditions of said act and these - ~ 


regulations on and after 9 o’clock a..m., December 1, 1914:. 
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LANDS IN DULUTH DISTRICT. 











me a aii : . Range | Merid- | ,, 
Description. . ‘| Section. j.. ship : a1 eee Area. 
oe ag oF | north. |. ¥est- jan, of 
INN OVE Gio) ike a a oe Sn acer ne 2 ee 6 | 49 29 4] 40.00 
EtG 03h) pute cui eae in eed aa eee aaa 2 49 23 |: 4) 97.55 
MOUS 1 py 9) Ae ae eo a et eee oe cecing 4 49 — BY 4] 122.00 
Lots TS At CaN AS EL SEN SNS Ss UE 6 49 23 4 35. 80 
Ots 1598) 45 6.7 eee ws anton tawd ce senens g| 49) - 4 92. 
‘Nod NW ROW, TN WW) deco cscs eee = £46 491 B 4} - 120.00 
Lots 1, 2,3, 5, 6,7, 8, 10, 11, SW.4SE. £ Se 4SW 4...) 18} 49 2B At 338.71 
js i Seach als RC ck re ANTEC 20 49| 23 4| 110.70 
Lots 1, 2, 3, 4,5, 6, and NE. 2 NW. 4.00202. 2202.0... 30 49 2B 4| 176.35 
Lots 1, 6, 7, 8, and SE. 4 SE. d.....c..0.000ceceese eee 20 50 23 4| 134.35 
Bit NM, PSRs doe danciclcv os co cdeisusds 26 50 93 4] . 120.00 
Lots 1, 6, B. 4 NE, 4, and SE. 48B. 92022. 22... 30 50 93 | 4.| 165.20 
‘Lots 1, 2,3, 4.-...--. ETC: HRD 2 ear Site 32 50 =e 4{ 42.45 
Dots 3A NE Soe ey eva cnso ie dioeouncasex 34 50 98 a 1195 
Tots 1, 2.8.4.7. 8.9. 10) Micccc on cel , oes be cesses 2 48 24 4} 220.43 
Lots 2, 3, 4,5, 6, 7,8, SH.4 SW. 4.....--- 00 e eee e eee 10 48 4 4] 201: 80 
Lots 2,3, 4, N.48E.4,SW.iSE.4..........00--00- 14 48 94 4] 297.85 
pra eA ee et a Cana Ane: ies eMCn a) 49 24 4{ ~~ 41.48 
Toots 1; 2) Svea ses NISRA ES Ee Oa SE! 12 49 94 a 82, 10 
- Lots 1,4, 5, NE. 4 SW. 4, E.4SE. 4................ (24 49 24 | 41> 252.50 
ob 1, NRCP Sm, &.8Woit OW dct wc oon we 26 49 24 4} 114.50 
NE. 4, N.FSE.1, SE.4SE.4........-.-c.s00sceeeee 20 135 28 | 5| 280.00 
E.i Nw.i, SW.2NW.1, NW.iSW.4............ 32 136 28 5 |. 160.00 
D6 Aes eee eee sau eee ae 2 134 29 5 30. 60 
Vintec ak ee ee aa Wee ete eee 4 134 29 5 2. 40 
IN OW he ence ee a ee oes 10 134 29 5 40.00 
Lot 3, and NINE hse ee ednteas 4 135 29 5 77.75 
NW betes ese ee erste: 32 135 29 5| . 40.00 
Sw f nak Coen oust gas baat’ 34 136 29 5 |. ° 35.72 
Otel sttc00 oo wat coat anes neerentandead ou aaes| cenabw ens wataeseco| aeeee ous toecceumas 3,514. 88 
- LANDS IN CASS LAKE DISTRICT. 
S i 7 ot . ‘ Town- R ° M d. 
Description. . | Section. | ship ange ne Area 
. reas, north west. | ian. 
Lots 6, 7, 10, 11, Cee ee LEER Te eee Oe 6. 5A 24 4} 185.00 
Lots 1, 2) 3, 4, 3, Aa Cr eS a ae rew | 8 |. 5A 24 4| 305.65 - 
TUN 8.0, Secs 2 gone co eo awe seas coeeere des J 54 25 4} 105.25 ° 
STObBe oo. ous ose tca eed ee 3 54 26 4 31. 55 
Lot 8...... eet tl de ee ak Nt geet oes a7 5B 26 4 84.75 
Oi ne ee a 14 | 55 I 26 4 05° 
PLO Wostestei cok aie Warcree et eecnee g nak aus 15 55 26 4 3.00 
TOU Oe ous ocd cscnena cae uouead cmeeavent con aaa: 17 55] (86 4 17.00 
Lot 7, Or NE. ANB. : focccesccncespensoncgclce emus 19 55| 6 4 39.10 
Suhieia ticket re ae eet ates! 21 55 26 4| 9.45 
re ee ler ke ae cna 29 55 26 4 9.20 
TOV ere ack nese: ee ee ae oe Sete 14 55 27 4 3.00 
TOU 2 co eine ncaa s on ceed ued tanec test bnsnctoace 24 55 27 4|° 34.00 
10, RAPTURE pk SHE Spin cs AMR NE iE aR NNT AE 25 55 27 4 39. 80 
TiOts 8 Geis eee ae rene cee. eae eee 35 144 25 5 55.20 
TOb Oo ieae soe ees Cee eek a 31 145 25 5 8.75 
NE, SW. denn nneles conse eaaGasszeveer ca sonceau 93 144 26 BI. 40.00 
NE. i. SW. 4, 8.3 S22 Siete nao 15 142 27 5-| - 120. 00. 
NEB Wire cde gxivcsercaiwoaredacteostes eaueumea 9A 142 27 5 40. 00 
TlOb D seeieg ered a race et tag ee a meet 35] 144 27 oS 8.70 
RUM POF ivcncouncs meses udawanwest. neuese 9 143 28 5 40. 00 
ee ON DOWER one wee eer ed we ae ae ciece 14 143. 28 5| .-80.00 
Re SE PON WAN W. decison ee cece ee 15 143. 28 5 |. - 120.00 
oN RY hon scien eo puuee cece 25 143 28 5 40. 00 
SE ENB. Ee, 9 at ve AIIM ts Ci Ase re PN 26 143 28 5 40. 00 
| ea PR ad at a Oe eee 7 147 28 5 6.00 
TiOts 8) Asoc ica eccvcsse eeticeuss a acteleudes 17 147 28 5 29. 50 
Lots 759, 10, E. 3 SW.4, and SW.3SE.¢.....--.-.- 18 147 | 28 5| 217.60 
ap teas ued oi ten eae cde acount ae 147 9| - § 35. 72 
Lot i WoT Wot aac tice oes. cums geen o. 24 148 29 5 76. 60 
DEB hee a 23. 143 32 & 3.95. 
St sc inaes eevee oe oko uenene 2 145 32 5 40.00 
Le eee Se eee nnn eee RN. RE (CROCE (Pe ae ener "4,813.02 
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3. Persons who have made eal eslomeat on any of said lands” 


| prior to J anuary 1, 1914, and made improvements thereon ‘have, — - 


, under section 3 of ie act,.a preferred and prior right to enter and 
file on said lands under the homestead law for the period of 90 days 


December as 1914. Persons claiming preference rights mist file with | 


Ce their Romesicn i applications affidavits showing the date settlement. 


- was made and improvements placed upon the land claimed and iene | 
~ out the value and character of such improvements.’ | . 
4, Under section 4 no rights of any kind, except as speciiedt: in the 
foregoing paragraph, shall attach by reason of settlement or squat- 


_ ting upon any of the lands restored to entry before the hour and date: 


_ mentioned in paragraph 2, on which such lands shall become. subject 

' to homestead entry at the several land offices, and until said time no 
person shall enter upon and occupy the same, except in the cases 
mentioned in the foregoing paragraph, and any person violating this 
provision. shall never be permitted to enter any of sald: lands or 

acquire any title thereto. 

8, Any person not claiming a ee Soh by reason of ie 
3 ment and improvements prior to January 1, 1914, applying to make 


~~ homestead entry on said lands, will, if atin 90 days from the date. 


_-gaid lands are opened to entry, be required to file an affidavit stating 


= that: the land is not claimed or occupied by anyone who became a 


settler thereon prior to January 1,1914. Such person must also state 
in said affidavit that he did not enter upon and occupy any portion | 
of said-lands restored to entry after August 6,.1914, the date of said 
act, and prior to the hour: and date on which the same became subject , 
to entry. : a 
_ 6. Persons who eelvled upon av occupied any et said lands on 
Js anuary 1, 1914, or subsequent thereto, prior to August 6, 1914, 
gained. no rights by such settlement and occupancy. | | 
. % All homestead | applications,. and. acompanying affidavits, for 
the lands herein affected, may be executed in the manner prescribed | 
by law and, with the required fee and commissions, filed in the proper: 
local land oftics i in person, by mail, or otherwise, within. the period of 
_ 20 days prior to December 1, 1914, the date herein fixed for the res- 
“toration of such lands. No priority will be secured nor right for- 
feited by the presentation of such application in the manner and | 
within the time prescribed prior to December 1, 1914, and all such . 
applications. shall, with those presented by persons present at. the. 
-. local office at the hour the lands become: subject to entry, be held and. 
- treated as simultaneously filed at 9 a. m., December 1, 1914. Applica- - 
- tions presented after the lands become subject to entry. will be re- | 
ceived and noted in the order of their filing. You will carefully com- » 
pare all apphestions armen y ee as | aforesaid and will dis- 
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pose of them 3 in the manner pr escribed by Circular No. 324 of May 92, 
1914 [48 L. D.; 254], as far. as applicable. | | 


-  & In the eecne an application is filed within the 90- day period hire | 
4 after December 1, 1914, by a person alleging a preference right to — 
- make entry in dccordanes with paragraph 3 and such application 1 1s 


in conflict with an entry which has been allowed by you, you will- 
require the entryman, within 30 days from notice, to. show cause — 
why his entry should not be canceled to the extent of such conflict - 


and to serve copy of such showing upon the preference- right appli- 


cant, proof of which service must be furnished. Thereafter the 


_ preference- right applicant will be allowed 20 days within which to ~ 


file an answer to such showing and. serve copy of such answer upon 
‘the entryman, proof of which service must be furnished. Upon such — 
showing and answer you will submit the matter to this office with 
your recommendation. 


9. Section 2 reserves to the United States the right to. overflow the | 


lands restored, or.any part thereof, by existing reservoirs, or. any. — 
which may hereafter be. constructed, and provides that all. patents | 
for the lands restored. shall peer ee reserve to the United States 
such right of overflow. You wil] therefore indorse on all homestead 
-. entries“allowed by you for these lands the following: = Subject. to the 


| right of the United States to overfiow. See section 2, act of August. fs 


6, 1914 (Public, No. 165).”_ 

10. You will post a copy’of these rogiilations In your office in a 
| conspicuous place and allow it to remain until after the date above — 
| specified and you will furnish copies hereof to the various ‘post- 


"masters in your district and to.newspapers for insertion. by them. as 


a matter of news without expense to this office. You will also trans- : 
mit copies hereof to any persons known by you to ne settlers. i a 
any ‘of the lanids-in question. ) 

7 Very cia | | 
Chay TALLMAN, | 

Comméssioner. 

-eielameides 

” ANDRIEUS A. Jonus, 

| Past Assistant Seoretary. 


- [PUBLIC, No. 165.) 


| AN ACT- Restoring to the public domain certain lands heretofore reserved for reservoir 4 
purposes at the headwaters of the Mississippi. River and tributaries. . +4 


Be at enacted by the Senate and House. of Repr esentatives of the. United 
"States of America in Congr ess assembled, That there is hereby restored. to 
_ the public. domain for entry under the homestead laws, pursuant to such rules . 
and regulations as the Secretary. ‘of. the Interior may Pe subject to D the 
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- easement provided for in section two hereof, any and all lands in the counties 
of Aitkin, Saint Louis, Crow Wing, Cass, Itasca, and: Beltrami, approximately 
Six. thousand acres,-and outside of the boundaries of the Minnesota National: 
Forest Reserve hitherto reserved by Executive order in connection with the 
construction, maintenance, and operation of reservoirs at the. headwaters of the 
Mississippi River and its tributaries, the restoration of which the Secretary of 


-. War has recommended or may hereafter recommend to the Secretary of the | 


_ Interior: Provided, however, That this act shall not apply to lot two, in section 
four, in township fifty-four north, range twenty-six west, and the southeast 
quarter of the southwest. quarter of section thirty-three, in township fifty-five. 
north, rangé twenty- -six west, ‘said tracts described in this proviso being hereby 
reserved and excluded from the lands subject to homestead entry. 
Src, 2. That the lands hereby restored shall. forever be: and remain subject 
to the right of the United States to overflow the same or any part thereof by: 
such reservoirs as now exist or may hereafter be constructed upon the head- 
waters of the Mississippi River, and all patents issued for the lands hereby 
3 restored shall expressly reserve to the United States. such right of overflow. 
Sec. 3. That the time when such restoration’ shall. take effect as to any of 
such lands shall be prescribed by the ‘Secretary of the Interior; and in all 
cases where actual settlement has been made on any of. said: Jands prior -to | 
January first, nineteen hundred and fourteen, and improvements made, the 
_°gaid- settlers shall have a preferred and prior right to enter and file on said 
lands under the. homestead law for the period of ninety days si ae ue 
time fixed hereunder for the restoration of the lands. — 
Sec, 4, That no rights of any kind, except as’ specified in the ioezoing % gec- : 


tion, shall attach by reason of settlement or squatting upon any of the. lands — 


hereby restored to entry before the hour on which: such lands shall be subject’ 


to homestead entry at the ‘several land offices, and until said lands are. . : 


‘opened for settlement -no person shall enter upon and occupy the same except 
in the cases mentioned in the foregoing section, and any person violating this 
. provision shall never be Perales enter any of said lands or acquire any “ee 
thereto. | an 

"Approved August 6, 1914. 


Sd 


MINING CLATMS—orL. AND GAS—ACT OF AUGUST. 25, 1914, 
aaa eagese:. 


DEPARTMENT OF THE Lerertor, 
.. Gpngerat LAnp Orricr, 
| = eu ashangton, a aa Qh, 1914. 
REGISTERS .AND. Ronee, 
United States Land Offices. | 7 
| Sirs: The act of Congress approved Moiese. 25, 1914, Publie, 187, 
permits the entering into. agreements between the Secretary of. the 
Interior and applicants for. patent for lands. under the mining laws, 
_ which are valuable for oil or gas, for the. disposition of the oil or gas 
produced, 1 from said lands pending final determination of the title 
thereof. 
se ‘Tt will ba observed that. the: privileaes seats under this act are 
-- gonferred only.on those who have already filed, or may hereafter file, 
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applications for patent for oil or gas lands, included in any order 
of withdrawal. 


_ Any mineral aoa foe such ieee: deaune to a fvasele of. Coe 
the privileges of this act must file in the proper local land office a 


E petition, in duplicate, addressed to the Secretary of the Interior, 


requesting consideration of his case, with a view to:the entering into | 
an agreement for the disposition op the products. of. the lands in- 


~~ volved in his application, pending final determination of the ‘title. 
This petition should be under oath, and should be corroborated by two 
persons. It should show the facts upon which the petitioner relies 
to bring himself within the provisions of the act. Among other 
_ things it should contain complete statements on the following points: 
“Whether the application i is based upon locations made by the ap- 
plicant himself, or upon those taken by assignment and purchase. ~ 
| The date when. work leading to the discovery of oil-or gas. was 
_ . initiated and’ of what such work consisted, and date when drilling 
“was begun. » | : 
Date when oil or gas was actually discovered. 
Initial production from wells now producing. - 
Present production from such wells. 
_- Whether wells are flowing or being pumped. 
If pumped, how long has each well been on pump. _ - 
Is well being pumped singly or in combination | if latter, in what | 
units? — 


_ Present cost of production per barrel of. oil and per thousand cubic a 


~. feet of gas. 
Expenditures from ieitintion of aot iesine to eee of £ oik or 
gas | to date of discovery thereof and nature of such expenditures, 7 
Expenditures - from date. of discovery of oil Or gas to date. of 
-petition.. 7 
Petition must be accompanied By clear ad accurate ‘lat annwie : 


location of claim by section, township and range and also showing ~ | 


location of all producing, dry and abandoned wells on claim or claims 
covered by petition and location of such wells with reference to wells. - 
on adjoining properties, giving names, numbers, or other designa-. 
tions of all such wells so far as known, and indicating whether. wells 
are oil or gas wells. | | 
Whether. dry or Srensnea wall shown on plats have been 4 


= plugged, and manner in which plugged. | 


Manner in which contents of overlying water arabe if any; have — 

been excluded from bore of well and on at which such strata 

| encountered. | Ee sais He: aes ob A 
sete of oil. on ee aot 
- Whether water is being wavihined with: oa : 
What peeves of water 1s 8 being polis: 
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Te thers: ae any increase in percentage ae water pr oduced. Tf = 
so, when was stich increase noted and what is amount thereof. - 
_ Whether casing-head gas is utilized. If so, In what manner. 
— What proceeds, if any, are derived therefrom. | “oo 
Whether production now being disposed of. In mak manner. 
Tf not now being disposed of, manner. in which production was pre-- 7 
viously disposed of. 3 
Cost of transportation and othier items entering into placing the | 
| production on the market. : 
“Market value of oil and. gas at date of execution of peeton: 
The data required herein should be given in. detail and the items | 
of expenditure or cost should be detailed. _ 
It must be distinctly understood that the filing of an application 
by any mineral applicant; entitled to do so, will not in any way bind 
him to accept. such terms as may be offered by the Government, _ 
after a consideration of the. matter, but that said petition is. to be _ 
deemed only a presentation of the facts in the case to the Govern- 
‘ment with a view to its making a Probes nen as authorized under the — 
terms of the act. | 
-You are directed to ‘cause a ‘copy of these. rere to be fur- 
~- nished to all persons, or corporations, shown by your recor ds to 
have filed applications for mineral patents for lands-valuable as oil. 
- or gas, and to take like action yas zeeeed to anyone hereafter filing 7 
: such an application. for patent. - 
Upon the filing of such a petition in your office, you sell assign 7 


it the same serial number as that carried ‘by the: application. for 


patent, and immediately transmit it, by. separate letter to this office. 
ote oe 3 
iz ' Cusy TALLMAN, : 
_ Commissioner. . 
“Approved, eee 24, 1914: a | | 
_Franxurn K.- Lang, — 
| | Secretary. 


eee 


RECLAMATION —WATER-RIGHT CHARGES—ACT AUGUST 18, 1914. e 
| | /Pupuic N OTICE, | 


arenas or THE INTERIOR, 
| | WwW ashington,, September 24, 1914. 
1 In pursuance of the provisions of the Reclamation Extension 
Act of August 18, 1914 (Public, No. 170), notice is hereby given that 
the charges for a water right for lands under the several. projects 
and units thereof for which public notice | or notices have heretofore - 


‘DECISIONS RELATING TO THE PUBLIC LANDS. —s- 407 


issued | are of two ade (1) ‘a charge. per irrigable : acre for the — 
building. of the irrigation system termed ,the ‘construction -charge a 

(2) an annual charge for each acre-foot of water delivered, payable 
at such time as may hereafter be fixed, for the operation and main- 


7 - tenance of the project or a unit thereof. . Each acre of irrigable land, — 
whether irrigated or. not, will be charged with a minimum operation. 


and maintenance charge based upon the charges. for delivery: of not . 
less than one acre-foot of water. _ 
9, The amount of the construction: charge per irrigable acre for 

‘lands for which entry under the provisions of the Reclamation Act | 
of June 17, 1902 (32 Stat., 388), or water-right application has here- - 
— tofore Been made, shall be the amount fixed-in the several’ public 
notices heretofore ‘issued for the respective lands and therein termed 


_ “the building charge,” and will not be increased, except as provided | 


in said Reclamation Extension Act. | | 
8. Any person whose land or entry has heretofore become salioet to. 
the terms and conditions of the reclamation law, may secure the | 


a benefits of the extension of the period. of payments, provided for in 
the said Reclamation Extension Act, by notifying the Secretary of 


the Interior of his acceptance of all the terms and conditions of said 
| act. Such notice of acceptance shall be in-the form prescribed by 


the Secretary, and may be obtained from the Project Manager on a 


application. . Such acceptance must be filed with the Project Man- - 
ager within six (6) months from the date of this public notice. ‘The 
‘construction charge, for the lands or entries of persons so accepting 
the benefits of the period of extension, or so much thereof as may — 
remain unpaid at the time of filing said notice of acceptance, must 
be paid in not more than twenty (20). annual instalments; the first 


: __ of which instalments will be-due December 1, 1914, and. the subse- | 


- quent instalments due December 1 of each year thereafter. The first 


four of such annual instalments shall be each two (2) per centum oe 
_ . and the next two instalments.each four (4) per centum, and the re- 


maining fourteen instalments each six (6) per centum of the said — 


~” construction, charge, or of the portion thereof remaining unpaid at 
the time of filing said notice of acceptance as the case may be. The 
whole or any part of the construction. charge may be’ paid within - 


any shorter period than 20 years if so desired. | , 
4. The method of determining the annual Reaation and ae 
nance charge, the penalties for failure to pay the construction charges 
and the operation and. maintenance. charges when due, the reclama- 


tion requirements, and the discount allowed for prepayment of the a 


operation and maintenance charges are Decca! by the said Recla- 
mation Extension Act. ee ee 
| eae ‘XK. Lane, | 
Secretary of the Interior. 
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| SECOND HOMESTEAD AND DESERT-LAND ENTRIES—ACT OF SEP. 
= “TEMBER 5, 1914, , | 


- Choe 


-DeprarrMentT OF THE INTERIOR, 
7 GeneraL Lanp Orrice, | 
‘ 7 WER TOR, ees 26, ae 
Ruotsrers / AND Rucervers, - ; 
| United States Land Offices. 7 . 
. Sirs: Your attention is directed to the act of. Ccniies: approved 
September. 5, 1914 ( Public, No. 194), entitled, “ An act providing for 


- second honed and desert-land entries,” a copy of which i is hereto = 


appended. Said act governs the disposition of every application for 


second homestead or desert-land.entry, where the applicant, at any 


— time before filing same, had made'an entry, or a. of the same 
character, but failed to perfect same: | 
2. The question. whether the first entry, or entries, were. bude be- 


‘fore or after the passage of the act is entirely immaterial. More- ~ 


over, it will be seen that the act imposes upon the Land Department 
_ the. duty of passing upon the good faith of the applicant, there being 
no hard and fast provision, as in the act of February 8, 1911, limiting 


its benefits to a clearly defined class of persons. In ores that there ~ 


inay be uniformity of rulings thereon, no applications will be allowed _ 
by the local officers on their own initiative, but all will be forwarded 
to the General Land Office for consideration. > 
3. In order that the General Land Office may peopecieD pass upon 
the right of an applicant for second entry; he must (besides filing 
in the’ proper local. office an application to enter a specific tract) 
furnish his affidavit showing the following facts: 

(a) Data from which his first entry (or entries) may be identified, | 
_ preferably its series and number, as well as.a aoa aon of the tract 
7 by: section, township, and range. © | 

(bd). What examination of the land. and what. inquiries as to. its: 
character he made prior to filing his previous application (or ap- 
_ plications) for entry and, in case. of desert-land entries, what reason 
he had to believe that the required proportion of the tracts could -be 


~. reclaimed by him through irrigation. | 
a (ce). With reference to a homestead entry, whether he ‘established 
residence upon the tract, and, if so, how long he lived there and 


what cultivation he effected ; as to a desert-land entry, whether he 


took possession of the tract, aad if so, how ne he continued to @x- 


ercise acts of ownership thereover: 


(d) What improvements, if any, he made upon the land, discdeib: a 


c ing.i in deta! their nature and cost. 
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(e) The ants: of his abandonment of the data, a the reason.there- ; ae 


for and whether.he ever executed a. relinquishment of the entry. 
(#) What. consideration, if any, he received for- abandoning or | 

relinquishing the entry; also whether he sold the improvements on 

the tract, giving full details as to said Si if any, including oe date 

. thereof and the consideration received. 

4. This affidavit must be executed before ‘an officer authorized to 

- administer oaths in homestead cases; that is, the register.or receiver 


i of the district where the land is situated, or a United States commis-- 


sioner, or judge or clerk of a court of record. within said district or _ 
within the county in which the tract lies. Its statements must. be. 
corroborated on all matters susceptible of corroboration by at least 


one witness having knowledge of the facts, or there may be several . | 


_ witnesses, each testifying on some material ‘point; affidavits of wit- 
nesses may be executed before any officer authorized to administer 
oaths -and having an official seal. aor ee a forms. will be 
ger in the near future. - 
. If the affidavit of the claimant be noe ee ee or-be | 

| nt corroborated by at least one witness, or if both do not appear to — 

bear upon all the points above mentioned, you will call. upon the ap- 
_ plicant for supplemental evidence or for reexecution of the affidavit, - 
_ as the case may be. After service of notice of your requirements, and i 

the lapse of the proper period, you will forward the application, to- = 


as gether with such supplemental papers as may be filed. 


6. You will be careful to note on your records the date and ie | 
of the filing of each application, and in transmitting the same to this — 
office make full report and recommendation. : -_ 
o © Very erence Sa 
Cray .TatrpMan, 
| “3 — Commissioner. 
| or 5 | 
| _ ANDRIEUS A. J ONES, . 
: a Assistant + Seoretary. 


~ 


_[Pusuic, No. ices: | 
AN ACT Providing: for second | homestead and desert- land entries. , 


” Be at enacted ‘by the Senate and House of Representatives of the United Shies 
of America in Congress assembled, That any person otherwise duly qualified to: 


make entry or entries of public lands under the homestead or desert-land laws, oo 


-who has heretofore made or may hereafter make entry under said laws, and 


_ who, through no fault of his own, may have lost, forfeited, or abandoned the _ | 
* game; or who may hereafter lose, forfeit, or abandon same, shall be entitled to 
the benefits of the homestead -or desert- land laws as though ‘such former entry 4 


or entries had never been made: Provided, That such applicant- shall show to- | 
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the satisfaction of the Secretary of the iiierion that thang prior entry c or entries = 
were made in good faith, were lost, forfeited, or abandoned because of matters 
beyond his control, and. that he has not speculated in his right nor committed a 


- 7 fraud or attempted fraud in connection with such prior entry or entries. © 


eennoves dai 5, 1914. 


_ WESTERN PACIFIC RY. co. , 
Decided Septem ber 26, (1914, 


RicHT OF Way—StTaTION Grounps— Aor OF MAarcH 3, 1875. 
‘Recuon 1 of the act of March 3, 1875, Inaking a grant of not to exceed 20° 


acres of public lands for station purposes for each ten miles of road, con- ate 


templates that the railroad company may take any amount. of ‘land not. ; 
; exceeding 20 acres for each station; and the Secretary of the Interior is — 

without authority to determine how. much land may be necessary: or to 
-yestrict the area which. may. be taken for a- station 80 ‘long as it does not 

exceed 20 acres. . . | 
CONFLICTING DEPARTMENTAL. re OVERRULED. ° 

_ Departmental decisions in Western Pacific Ry. Co., 40. L. D., 411, and 41 L. D., 
599, overruled. . ; . 


Jonzs, First Meas Someta: | 

_ The Western Pacific Railway Company fled its ceoneaton antes 
the provisions of the act of March 3, 1875 (18 Stat., 482), for 20 acres 

of land in Sec. 14, T. 1 S., R..18. W., Ss. L. B: & M., Salt Lake City; | 

Utah, land district, ‘as station grounds. The decision of June 6, 
1918, of. the Commissioner of the General.Land Office required the 7 

: paleay company to make satisfactory showing as to the necessity 

_ for said station grounds, from which decision the el company 


has appealed, . 
Section 1 of the act of Mareh 3, 1875, 5; sUpres, provides as. follows: : 


That the right of way through the public lands of the United States is hereby 
rm granted to any railroad company duly organized under the laws of any state or 
territory, except the District of Columbia, or by the Congress of the United 

States, which shall :-have filed with the Secretary of the Interior a copy of its - 
articles of incorporation and due proof of its organization under the same, to 

the extent of 100 feet on each side of the center of the line of said road; also, _ 
the right to take, from the public lands adjacent to the line of said road, ma- 
terial, earth, stone and. timber necessary for the construction. of said railroad ; 

~ also ground adjacent to such right of way for station-buildings, depots, machine 
shops, side-tracks, turn-outs and water-stations, not to exceed in amount 20 
acres for each station, to the extent of one station for each ten miles of its road.. 


It is contended by the railway company that. under this act it is 
entitled to take as a matter of right any amount of land not to exceed 
20 acres’ adjoining its right of way for station purposes; that the 
‘ground is a grant in praesenti,; and that the Secretary of the Interior ° 
‘has no discretion to determine the amount of land necessary for 
station purposes. a the. case of Stalker 0. . Oregon: phon Line Rail- 
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— Cae (225 U.S. 149), the court held that ae act of 187 a 
gave the road the.‘ “right to take” land for station ground purposes. - 
~ That act does not in express terms confer upon the Secretary of the — 
Interior authority to determine. the amount of land which shall be 
taken under: the grant, and: unless there are words of. limitation 
. therein.conferring upon the Secretary this. authority or the language 
used in the’act shows that Congress did not fix the amount of land 
necessary for station purposes, the supervisory power of the Secre- | 


tary would not extend to the determination of this question. The - 


phraseology of the act is similar to that of various other acts of 
Congress providing for the disposition of pune lands. Section-2259,. 
Revised Statutes, confers the right to enter “any number of acres 
not exceeding 160 acres or a quarter section of land;” section 2289, 

‘Revised. Statutes, “one quarter section or a less quantity ;” section — 
2804, ‘Revised Statutes, “a quantity of land not exceeding 160 acres 
2 one quarter section; ” and the act of March 3, 1877 (19 Stat., 377 )s 
“a tract of desert land not exceeding one section.” | : 
_ All of those acts-have been construed as allowing the spplicatt - 
_ to elect what amount of land he would take not exceeding the maxi- _ 
mum quantity specified in the act under which his application was, 
‘made. _ | 
In the case of the: United Staiew 0. mane and Rio Grande Rail: | 
road Company: (150° U. S., 1), the court in consideririg the act of, 


1875 held that said act operated as a general law and therefore was = 


entitled. to such liberal construction as would clearly carry into 
- effect the purposes of Congress and that in construing the sanie due 


regard should be had for conditions existing at the time of the pas- a 


sage thereof and the beneficiaries thereunder, saying— 


It is undoubtedly, as urged by the plaintiffs in error, the well settled rule ‘ 
of this court that public grants are construed strictly against the grantees, but . 
they: ‘are not to. be so construed as to defeat the intent of the legislature, or to- 

_ withhold. what is given either expressly, or by necessary or fair implication. ; 
Th Winona: and. St.. Peter Railroad v. Barney, 113 U. S., 618, 625, Mr. Justice 
Field, speaking for the court, thus states the rule upon this subject: “The acts 
making” the grants .,.. are to receive such a construction as will carry out 
the intent of Congress, however difficult it might be to give full effect to the 
language used if the grants were by instruments of private coriveyance. To 


ascertain that intent we must look to the condition of the country when the. _ 


acts were passed,. as well as to as purposes declared on their face, and rae all 
‘parts of them together.” © 


ack Looking to the condition of the country, and the purposes intended to be. | 


~- aeecomplished by the act, this language of the court furnishes the proper rule 

» of construction of the act of 1875. When an act, operating as a general law, 
and: manifesting clearly. the intention of Congress to secure public advantages, . 
or to subserve the public interests and welfare by means of benefits more or 

— less valuable, otters to individuals or to corporations ¢ as an inducement to — 
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i undertake and accomplish great and expensive ateiprides or. works of a quasi. 


-- public character in or through an immense and undeveloped public domain, — © 


‘such legislation stands upon a somewhat different footing from merely a private i 
grant, and should receive at. the hands of the court a more liberal construction 
in favor of the purposes for which it was enacted. 


- Construing the act of March 3, 1875, ‘supra, in aeepndanes ie the 
views. expressed in the decision above quoted, it is clear that Con- . 


cae gress intended to establish the maximum amount of land which the 


railway company might take for station purposes,-and the minimum | 


distance these stations should be apart, and that having thus deter-- 


mined the amount of land reasonably necessary for station purposes: 
 -no authority is vested in the Secretary. of the. Interior to determine 

how much the railway company may take up to and including 20 
acres. 

It was held Kg the Department i in the case nor the Western Pacific 
Railway. Company (41 L. D.,.599), that in making a showing to» 
support the application for tation ground purposes under the act 
of March 3, 1875, the company was not limited to the immediate ~ 
necessities | but may include the reasonable demands of the future 


| based upon existing probabilities. It is not believed that this con- , | 


struction:of the act is sound. The act allows the railway company 
to obtain rights in advance of construction, by complying with cer-— 
tain provisions thereof, and what the reasonable necessities. of a 
© silroad. company may be after its line is built and the country 
settled is impossible of determination other than as Congress has 


determined them at. the time when the road is unconstructed aud the | 


country unsettled, conditions which it must be presumed cue 
had in mind at the time the act was passed. 
To avoid uncertainty as to the scope and effect of the right. saanied 
by the. act, Congress determined what reasonable necessities of-the - 
road would be with reference to station grounds and-in fixing the _. 
maximum amount fixed the rights of the beneficiaries under the act. 
_ Prior to the decision of the Department i in the case of the Western . 
Pacific Railway Company (40 L. D., 411), and the case of the 
Western Pacific Railway Company’ (41 L. D., 599), a railway com- 
pany entitled to the benefits of the act was ‘Allowed to ‘take, as a 
matter of course, any amount of land up to 20 acres for station 
ground purposes,. and it is believed that the rule laid down by the 
Department in the cases above cited is.e1roneous. Said decisions - 
are accordingly hereby overruled. ‘Ch: Cecision appealed. from is. 
reversed and the case remanded: fox further proceedings 4 in _ accord. 
ance 2 with the views her ein n expressed. . 
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DISPOSAL ( OF. CEDED LANDS IN cROW INDIAN RESERVATION. 


a BY THE PRESIDENT OF THE ‘UNITED STATES 


A PROCLAMATION | 
-Waunenas the Act of Congress directing the disposal. of lands 


within a specified part of the Crow. Indian Reservation, in the State — | 


'_. of Montana, approved ae 27, 1904. Ey mist poe ls eld among 
_ other things: | 


‘That when, in the judgment :of the President, no more of the land: herein 


ceded can be disposed of at said price, he may by proclamation, to be repeated | = 


- at his discretion, sell from time to time the remaining land subject to the pro- - 
. visions of the homestead law or otherwise as he may deem most advantageous, 
at such price or prices, in’ such manner, upon such ‘conditions, with: such 
; restrictions, and upon such terms as ‘he. pa deem best. for all the interests. 


- concerned ; 


AND WHEREAS s proclamations issued on “September 9, 1910, and 3 
August 9, 1912, under said ‘act,. directed the sale ot certain ae all i. 
of which have not been sinpeeed of ; 3 | 


AND WHEREAS, in my Judgment, fe callapoasiicad lands affected 7 


by said proclamations can be-most advantageously disposed of in the 


_. manner hereinafter prescribed; | . 
| Now therefore, I, Wooprow Wuson, Precident, of the United 
— States of America, do hereby proclaim and direct that all the unsold, - . 


- unentered, nonmineral, unreserved lands affected by said act, which 


~ are not withdrawn undar the reclamation act, shall be disposed. of 1 in _ 


the following; manner and not otherwise: 


1. Units and fractional units——The lands shall be disposed at in | 7 


‘units and fractional units. Prior:to May. 15, 1915, the contiguous 
land subject to disposition in the north or south half. of any section . 
- shall be deemed a unit if it makes as much as 240 acres and a frac- 


tional unit if it makes less than that area; and on and after that - - 
date such land i in any section -shall be desined: a unit if it makes as . 


- much as 480 acres and a fractional unit if it makes less than that area. 
2. Purchase and special additional homestead.—On and. after Oc- 
tober 10, 1914, any person owning less than 320 acres acquired under. 
' the provisions of the homestead laws may execute an application to _ 

purchase, and any person who has a valid homestead: entry: for less _ 
than 820 acres, may execute an application to enter as a special | 
. additional homestead, the land in the unit or fractional unit in the 
lialf section in which the major’ portion’ of the land so owned or 
entered i is situated, and if such land i is. situated in equal parts in two - 
or more such half sections the owner thereof or. entryman may elect 
to purchase or enter any one of such units. Beginning May 15, 1915, — 


: when a » section shall constitute the unit that may be 1 acquired bore: Lee 


~ 
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%: under, any person who, prior to that date, shall have purchased Or 
entered the land im any half section unit may purchase or enter the — 
_ remaining contiguous land in such enlarged unit, = then undis-* 
. posed of. 
. 8. Special homesteads ana October 26, 1914, any person - who 

_ is the head of a family or has arrived at the age of twenty-one years, _ 

is a citizen of the United States or has declared his intention to be- — 
come such citizen, and is not the proprietor.of more than 160 acres 


of land i in, the United States, may execute an application to enter as — 


8 special homestead the land in any unit or fractional unit, or the - 
land in two or more contiguous fractional’ units if the combined ™ 
area does not exceed approximately 320 acres; and on and after 


- May 15, 1915, the land in any unit or fractional unit, or the land 


- in two or more contiguous fractional units Af the combined area does. — 
i not exceed approximately. 640 acres. _ i - . 
4. Omission of part of unit or fractional unit. —No ee spe- : 
cial. additional homestead or special homestead will be allowed for 
a part only of a unit or fractional unit. : 
5. Setilement before entry—No right can be acquired under ie 
provisions of this proclamation by ‘settlement before entry.. os 
_ . 6. Price of lands and-terms.—The price of the.lands shall be three 
- dollars per acre if.entered or purchased prior to September 15, 1915, — 


and two dollars per acre if entered or purchased on or after that dite, "2 3 


One-third of the pricé must be paid when entry or purchase is made. 
_ Inthe case of a purchase, the balance of the price must be paid in two 

/ equal payments, one year and. two years thereafter, unless paid 
sooner, and, in the case of an entry, in two equal payments three 
years and four years thereafter, unless paid sooner. A purchaser 
may make payment of the unpaid installments at any time before 
they become due, and final certificate will issue, in the absence of _ 
objection, upon such payment being made. An entryman must make ~ 
final payment when proof is submitted, if it is subm itted before four 
years from the date of entry. 

7. Execution and presentation of. pplica bie. —Applications to. 
si purchase. or enter may be executed before the register or the receiver. 
‘of the United States land office for the district in which the land is — 
- situated, or before a United States Commissioner, or a judge or a 
clerk of a court of record residing in the county in which the land 

is situated, or before any such officer who resides outside the county 
and in the Tana district and is nearést and most accessible to the land. _ 
All applications must be presented, with the required payment, ue 2 


_ the register and receiver, in person, by mail, or otherwise. 


8. Disposition of applications to purchase and to make special’ 
additional homesteads —All applications to purchase or to make 7 
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special additicnal homsateids ae by the register ina receiver at. - 


or prior to nine o’clock a. m., standard time, on October 26, 1914, | . 


will be treated as filed. simultaneously ; and where there is no conitict | 


7 such applications, if in proper form and accompanied by the required 


7 proofs and payments, will be allowed immediately thereafter ; and, 
-in the case of conflicts, where. the applicants show that they are . 
equally entitled to enter or purchase, the rights of the several parties 


shall be disposed of by a drawing, which will begin at ten o’clock. - 


~ a. m., standard time, on October 27, 1914, in the manner hereinafter’ 


| proned for the disposition of conflicting applications to make 

special homesteads. Applications to purchase, or to make special | 

_ additional homesteads, received after nine o’clock a. m., on October 
96, 1914, will receive equal consideration with, but will not ae pre: 

furred ovér applications to make special Honvestedas | 


9, Allowance of applications All applications received oe the 
register and receiver after nine o’clock a. m., standard time, on Octo- 


ber 26, 1914, and at or prior to- nine Block a. mn..on November 10, 
~ 1914, will be treated as filed simultaneously ; and where there is no | 
. conflict such applications, if in proper form and accompanied by. the - 


. _. required payments, will be allowed immediately thereafter. Where 


‘there are such.applications conflicting in whole or in part, the right -_ 


of the several: applicants will be determined by a public drawing, 
_ which will begin at ten o clock a. m., standard time, on November 11, 
1914. The names of such applicants will be written on cards and 
each of these cards’shall be placed in an envelope upon which there 


is no distinctive or identifying mark. These envelopes shall be 


thor oughly and impartially mixed, ‘and then drawn, one at a time, . 
by -some. disinterested person. As the envelopes are drawn, the - 
cards shall be numbered, beginning: with number 1, and fastened to 
the applications of the respective persons, which shall be the order i in 
which the applications shall be acted upon and disposed of. Tf an 


— ‘applicant fails to secure any of the land applied for, his applica- 


tion shall be rejected. If he obtains part but not all of the land ap- — 
plied for, he shall, on or after November 11, 1914, be allowed thirty . 
- days. from receipt. of notice within which to notify the register and - 


= ~ receiver whether to allow his application for. the ‘part obtained. or | 
_. to reject it in whole. If he does not notify the register and receiver _ 
“ within the time allowed, the application will be rejected in whole. — 


If any other fractional unit or fractional units are. subject to dis- 


a posal and to inclusion in an entry with the land secured by such ap-- 


‘plicant, he may amend his application to include such lands, pro- 7 
- vided he is the “Phas he ‘therefor and makes the necessary : 
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pigment ee niestens to purchase, to aoate: apecial additional 
- Komesteads, and to make special homesteads, presented after nine - 
. o'clock a. m., standard time, on November 10, 1914, will-be received 
and noted in the order of their filing and acted upon and disposed 
of after all applications presented at or before uaa, time have been 
* acted upon and disposed of. ; 
_- 10. Payments ——Each person presenting an applicdcon a purchase 

or enter must accompany such application with the required first 


_payment. If an application is not allowed in whole, but is allowed ~. 


in part, the moneys deposited 1 in excess of the required payment will 
be returned; and if an application, is rejected in whole the sum will 
be returned. The payment must be made in cash, by a certified check. 
on a national or state bank or trust company, which ¢an be cashed 

“without cost to the Government, or by a postoftice money order, made 


payable to the receiver of the land office. oe other: form of payment | 3 


~ will be accepted. © | | 
‘11. Raqueinent —In order to obtain title to an antag allowed | 
under the provisions of this Proclamation, the entryman must com- 
_ ply with the general provisions of the homestead laws and regula- | 
- tions not in conflict herewith for three years. No entry allowed 
under the provisions of. this Proclamation shall be subject to: com- 
mutation. The requirements as to residence must ‘be strictly com- 
plied with, but the Secretary of the Interior may reduce the pre- — 
scribed area of cultivation if proper application and sufficient show-_ 
ing are made to warrant such reduction. In the case of a special 
additional homestead, the residence of the entryman. may be upon — 
the land used asa base in the allowance thereof and nothing. herein © 
shall prevent such entryman from making full payment and ‘acquir- 
ing title to the additional homestead when che can complete title 
_ to the base or the original entry. | | 
12. Forfeitures—If an. entryman fails to make any. payment when 
‘it becomes due, or fails to comply with the requirements of the 
homestead law as, herein modified, his entry will be canceled and 
all payments theretofore made on the purchase price of the land 
will be forfeited; and such payments will also be forfeited if the 
entry is canceled for anyother reason and Ea is not author- - 
ized under the law. 
18. Lands re-entered —lf any entry her stofore made eS nonmin- 
eral lands under the provisions of the act. of April 27, 1904, supra, 
- or if any entry or purchase made under the provisions. of this proc- 
lamation is eanceled, the land may be re-entered or purchased at the 
price at which. it owas. TORREY entered or purchased’ and not 
otherwise. : 


- DECISIONS RELATING TO THE PUBLIC LANDS. 417 


(14. Forms, rules and regulations—tThe Secretary of the Interior 
is hereby authorized to make and prescribe such forms, rules and 
regulations as may be necessary to carry the provisions of this 
proclamation into full force and effect. 

In Wrrness Wuerreor I have hereunto set my hand and caused 
the seal of the United States to be affixed. - | 
Done at the City of Washington this Boonie ik day of 
September, in the year of our Lord nineteen hundred and 
[seat] fourteen and of the mdependence of the United States. 
the one hundred and thirty-ninth. 
“Ss Woovrow Winson. 
By the President: * 
| _ W. J. Bryan, | 
— Secretary of State: 


SS 


DISPOSAL OF CEDED LANDS IN CROW INDIAN RESERVATION. 
- Regunatrons, - | 


DEPARTMENT OF THE Trance. 

| Washington, D. C., October 3. 191, 

The CommMissIoNnER, 
Genera Laxp OFFice. 

‘Sir: The President’s proclamation of September 28, 1914 [43 
L. D., 413], authorizing the disposal of certain lands within the ceded 
part ‘of the Crow Indian Reservation, in Montana, provides, in 
paragraph 14: | | 

The ee of the Interior is hereby saitoniaes to make and prescribe 
such forms, rules and regulations as may be necessary to carry the provisions 
of this proclamation into full force and effect.. : 

Pursuant to the said proclamation, the following rules and regula- 
tions, and form: of application to purchase or enter, are made and 
proscribed: 

1. Disposition of applications —The register of the roe office will 
note on all applications received at or prior to nine o’clock a.-m. on 
November 10, 1914, the date and hour of receipt, and whether the 
land applied for is subject to disposition, according to the land 
office records, and deliver the applications, so marked, to the Super- 


_.mntendent of Opening and Sale of Indian Roscevations: or. to his — 


representative. Each of the drawings provided for in the proclama- 
tion will be conducted under the supervision of the said superintend- 


ent, or his. representative, who will, after the drawings, certify to” > 


oe —VOL 431427 | 
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the register the order in which the applications shall be acted upon 
and disposed of. Applications received after nine o’clock a. m. on 
November 10, 1914, will be acted upon and disposed of by the register 
in the usual way. 

2. Mineral land. _The proclamation does not affect the status of 
undisposed-of mineral Iand within the reservation. Such land may 
be entered, at the required price, under the mineral land laws, and, if 
coal land, surface homestead entries may be made therefor at $4.00 
per acre, subject to the provisions of the Act of Congress approved 
June 22, 1910 (86 Stat., 583). 

3. NV ae land. The undisposed-of cone land within 
the reservation may be appropriated under the provisions of the 
proclamation in three ways: 

(a) Purchases—Uands may be purchased without any -require- 
ment as to residence, cultivation, or improvements only by persons 
owning less than 320 acres of lands, acquired, either by themselves, 
or by others, under the homestead law, which are contiguous to, and, 
_if purchased prior to May 15, 1915, are in the north or south half of 
the section, or, if purchased on or after said date, are in the section, 
in which an equal portion or the major portion of the lands so owned 
are situated. | 

—(b) Special additional homesteads.—Lands may be entered as spe- 
cial additional homesteads only by persons having valid, unperfected — 
homestead entries of less than 320 acres for nonmineral lands, or for 
the surface of coal lands, which are contiguous to, and, if entered 
prior to May 15, 1915, are in the north or south half of the section, or, 
if entered on or after said date, are in the section in which an equal 
portion or the major portion of the lands so held are situated. | | 

(c) Special homesteads.—A. special homestead may be made by any 
person who is the head of a family or has arrived at the age of 
twenty-one years, is a citizen of the United States or has declared his- 
intention to become such citizen, and is not the PrOpEeoe of more. 
than 160 acres of land in the United States. 

4. Enlargement of purchases, special additional homesteads and. 
special homesteads.—lf any nonmineral lands in the section in which 
a purchase, special additional homestead, or special homestead is sit- 
uated are not entered prior to May 15, 1915, such purchase, special 
additional homestead or special honieatead may, on or after that 
ea be enlarged to include such nonmineral land, 1f contiguous.’ 

5. Supporting afidavits—An application to purchase, or to make 
a special additional homestead, must be supported by the affidavits 
of two disinterested witnesses, showing, in the former case, that 
‘applicant owns the whole title to the contiguous land, or base for his © 


~ 
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application, and that such land was acquired under the homestead 
law, and, in the latter case, that the contiguous land, or base, 1s em- 
braced | in a valid, unperfected homestead entry, held by him... The 
' supporting ahduvits must also show, if executed prior to May 15, 
1915, that an equal portion or the major portion of all contiguous land 
owned by the applicant or held by him under a valid entry is in the 
north or south half of the section, and, if executed on or after said 


date, that an equal portion or the major portion of all such land is | 


- In. the section, in which the land applied for is situated. These sup- 
porting affidavits may be executed before any officer in’ the United 
States having a seal and authority to administer oaths. | 

6. Disposition of moneys.—Moneys tendered with applications pre- — 
sented at or prior to nine o’clock a. m. on November 10, 1914, will be 
deposited by the receiver of the land office as “Trust Funds - (Un- 
earned Moneys).” If the applications are allowed in whole, or in 
part, the moneys affected by the allowance will be deposited to the 
credit of the Treasurer of the United States as “Sales of Crow In- 
dian lands—Act of April 27, 1904 (33 Stat., 352) ;” and if the appli- 
cations are rejected in whole, or in part, the moneys affected by the - 
rejection will be returned to the applicants by the official check of the 
receiver. If an applicant fails to secure all the land applied for, 
and amends his application to embrace other lands, the payment 
theretofore made will be applied on account of the required pay- 
ment under the amended application. If it is not sufficient, the ap- 
plicant will be required to pay the deficiency, and, if it is more than 
sufficient, the excess will be returned to him by the efficial check of the 
receiver. Moneys tendered with applications presented after nine 
o’clock a. m. on November 10, 1914, will be deposited by the receiver. 
as provided for in parionanl: 81 of Cir cular No. 105, as amended, of © 
the General Land Office. 

7. Proof for special additional i neiean —Proof may be sate 
for a special additional homestead when proof is submitted for the 
base or original entry, by showing the necessary residence, cultiva- 
tion and improvements for the additional entry up to that time and 
making payment of all unpaid purchase money. Proof is not re-, 
quired to be submitted at that time, but, if it is not, the requirements 
as to residence, cultivation and improvements for the additional 
entry must be continued until that entry is three years ont: if Bro 
and final payment are not made before that. time. 

8. Form of application, —The EOD Owing is prescribed as the roe 
iz of application: | oS ; 


~ 
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SY Ge GE Pe a TE SP SS SP Sy Pa nt eh yess lp re Sh Gey SE Se SS Ne ee SOY Qe cm 


(State whether purehase, special additional homestead ox special homestead.) 


W. 8. Land Offiee-__--__ seg Peses ee lete beta Serial No, .--.--L--u. | 
Receipt: No. .--son-seecun., 
APPLICATION, 
I, Ae ae te at a ee i ye ee Se eM ee OE ni i Ah Ge Mer wer en Se ce rh St SR ST es Ph ie ee SE ta SS me ee ee om es es Oe ee ae re ee te ee 
(Full Christian name.) (Male or female.) 
(St. and No. or other address.) Sone or town.) 


» do hereby apply to 


(County.) '  (State.) 


ee ca ee rey Se Sm es ee es Se es a re ee ee em ee re ae se en rae ae ee cn ee Se ree a ea ers ee ne eS en om 


(State whether application is to purchase, to make special additional homestead or to 
make special homestead.) 


under the President’s proclamation of September 28, 1914, and the 
Act of Congress approved April 27, 1904 (33. Stat, 352), the 


ee ay hy lee a et a ey me ery ek ee ery ee rt tk es rr SN ny ed ee ph a hy yk SS SY ee ee 


Section__.__.--____-- ; POWRSBID: 2 sce eose gj AROSE: Shoe eee E., Mon- 
tana Principal Meridian, containing ~~ ~~-~-__.----_______- acres, within the 
Bae acest he ah Si ok Ga no es Coch oe aia district, and I do eee 
swear , (See (a) that said land is contiguous TCA | = eae ee eV ESB EO 
oe ae ee eee a Jenene ee ee ee MOCTION: arses ese iy 
Wownship s22eus- cen ote tse , Range ase poh res E., said meridian, contain- 
ing ee oe eS eames HOPOS, eeeneea oS ae esate eceesGeee Moetee aaa 


cr ee re a an et a me em ee eS mY ee A Se war = Pe ee ee i ee ee ee ee ee es 


{Applicant must state whether contiguous land is owned by him and was acquired under 
the homestead law, or whether it is held by him as a valid homestead entry. If 
possible the former or existing entry should be identified by number and land office.) 


that the lands described as the base for this application include all contiguous 
lands owned by me or held by me as aforesaid;) (See (b) that I am not the pro- 
pricier of more than 160 — of land in the United States; that I ~------~--- 


SS a en a a re ee ee ee are ee ee eee ae ee ae ee ee ee ee 


{Applicant must state if native born, naturalized, or if he has declared intention to 
- become citizen. If not native horn, certified copy of naturalization or deciaration of 
intention, as case may be, must be furnished.) . 


citizen of the United States and A eR en: CET ee ee ee Te 
eee ne eee enna meee sa cst ea rei i Sane re nee ee ence $:) 


{State whether the head of a family, married or unmarried, or over twenty-one years 
of age, and if not over twenty-one application must set forth facts which constitute 


applicant the head of family.) 
that this: application. is made for My own Use and benefit and not for the use or . 
penefit of any other person, persons or corporation; that I will faithfully and — 
honestly endeavor to comply with all the requirements necessary to acquire 
title to the land applied for; that I am not acting as agent of any person, ' 
corporation, or syndicate to give them the benefit of the land entered, or any, 
part thereof, or the timber thereon; that I have not directly’ or indirectly, 
‘made, and will not make, any agreement or contract in aby way or manner, 
with any person or persons, corporation or syndicate whatsoever, by which 
the title which I may acquire from the Government of the United States will’ 


(a) Blanks within these brackets to be filled out only in case of application: to pur 


chase or to make special additional homestead. 
(b). Blanks within these brackets to be filled out only in case of applica lon. to. make 


: special homestead, 


DECISIONS RELATING TO THE. PUBLIC LANDS. or | 


inure in whole or in part to the benefit of any person: except myself; that I: am 
well acquainted with the character of ‘the land herein applied for and with | 
each and every legal subdivision: thereof; having personally examined same; 
_ that there is not to my: knowledge within: the limits thereof any vein or lode 
of- quartz or other rock in place bearing: gold; silver, cinnabar, lead, tin, or 
copper, nor any deposit of coal, placer, cement, gravel, salt spring, or deposit 


of salt, nor any other valuable mineral deposit; that no portion of said land .— 


is claimed for mining purposes under the: local customs or rules of miners,. 
‘or otherwise; that no portion of said land is worked for mineral during any 
part of the year by Any person or persons; that the land is essentially non- 
mineral land, and that my application therefor is not made for the purpose of' 
_ fraudulently obtaining title to mineral land; and that the land is not occupied 
and improved by any Indian. 


er me re es ty eee re ee ee ey ee 


(Sign here with full Christian name.) 


NotE.-Every person swearing falsely to the above affidavit will be punished 
as provided by law for such offense. (See Sec. 125, U. S. Criminal Code, over.) 


(Following to be printed on back of application.) 


I Heresy Crrtrry that the foregoing affidavit was read to or by affiant im 
my presence before affiant affixed signature thereto; that affiant is to me: 
personally known (or has been satisfactorily identified before me by___..-____. 


me ee ere ee me ee ee eee ce ee ey ee a ce a ks cr es cy cere ee ey as ee re cee ces ane eS es eke eh eee SY a gee Sa ES GY EP 


(Full Christian name.) 


re ee si ee ree ee ee a ea ee ee re me rr me re re ee rm re ee eee i i oe ee 


(St. and No. or other address.) | (City or town.) 
be foas Sweets Sethe te ee oo ete ae, T verily ‘beleve: amant 
(County.) — (State.) 7 


to be a qualified applicant and the identical person: hereinbefore described ; and 
that said affidavit was duly subscribed and sworn to before me, at my office, in 


ee ce ee pec se ad ae ym  oetey ee ery ay A te eh te ak ee SS ES sy ye ts ey fey ts ee dy es ce ee 


y geemenee Eee Ia aats SEER TERE TEMES (ae 


ee 


(Official designation of officer.) 


— <_< 


UNITED SrarEs LAND OFFICE. 


a eee eee Tee eee, |: ee 

I Heresy Certiry that the foregoing application is for surveyed land of the. 
class which the applicant is legally entitled to enter, that there is no prior 
valid adverse right to the same, and 1 eae this day been allowed. 


core ca ee mw Ces la ee OU MD GED GEE ADO GD ED ues Steels SD GS GE es my os GP Ga GD GD Gs igh On ery “eee de Si vis re Ce Dw ed tin 


Register. 
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Sec. 125. Whoever, having taken an oath before a competent tribunal, officer, 
or person; in any case in which a law of the United States authorizes an oath 
to be administered, that he will testify, declare, depose or certify truly, or that 
any written testimony, declaration, deposition, or certificate by him subscribed, 
ig true, shall willfully and contrary to such oath state or subscribe any material 
matter which he does not believe to be true, is guilty of perjury, and shall be 
fined not more than two thousand dollars and imprisoned not more than five 
years. (Act, March 4, 1909, 35 Stat., 1111.) 


Very respectfully, : ns 
| Bo SwrEney, 
Assistant Secretary. 


DEPARTMENT OF THE INTERIOR. 


‘ Washington, D. C., October 5, 1914. 
The ComMISSsIONER, 7 | 3 
Generat Lanp OFFice. : 

Sim: Applications to purchase or enter, presented under the Presi- 
dent’s Proclamation of Septeniber 28, 1914, must, in addition to the - 
required first payment of purchase money, be accompanied by the 
necessary fees and commissions. The fees and commissions which 
will be required in connection with such purchases and entries will 
be the. same. as those which are exacted in connection with entries 
allowed under the enlarged homestead act of February 19, 1909 (35 
Stat., 639), where the price of the land is $1.25 per acre. 7 

Very respectfully, 
Bo Sweeney, 
Assistant Secretary. 


FORT BRIDGER ABANDONED MILITARY RESERVATION. 


INSTRUCTIONS. 


DEPARTMENT oF THE INTERIOR; 
GeweErau Lanp Ofrice, 
Washington, D. C., October 16, 1914. 
REGISTER AND RECEIVER, | 
Evanston, Wyoming. | 
_ Sms: Your attention is invited to the act of Congress approved 
August 27, 1914, Public No. 190, entitled “An act to extend the 
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' general land laws to the former Fort Bridger Military Reservation 
In Wyoming,” which reads as follows: | | 
Be tv enacted by the Senate and House of Representatives of the Untied States 

of America in Congress assembled, That the lands on the former Fort Bridger 

Military Reservation in Wyoming are hereby made subject to appropriate 

eutry under the land laws of the United States: Provided, That nothing in this 

act shall be held to provide any refundment of moneys heretofore paid for 
lands in the said reservation or to relieve entrymen from payments due or to 
become due on entries heretofore made. | 

The reservation in question originally embraced 317,390.85 acres 

but was relocated by authority of the act of February 24, 1871 (16 

Stat., 430), to comprise only 10,941.06 acres. By the act of July 10, 

1890 (26 Stat., 227), the part not included in such relocated reserva- 

tion was ale subject to disposal under the homestead laws. The 

lands in the reduced reservation were turned over to this Depart- 
ment October 2, 1890, and were appraised and made subject to dis- 
position under the homestead laws by instructions approved April — 

9, 1895, each settler being required to pay an appraised price as 

provided in the act of August 23, 1894 (28 Stat., 491). The lands 

were within railroad granted limits and each settler was required to 
pay not legs than $2.50 per acre. 
The act of May 31, 1902 (82 Stat., 283), also permits persons who 


—_ completed title to arcetena ee for lands within said reserva- 


tion, to make a purchase of 160 acres additional as grazing lands ‘by | 
paying $1.25 per acre. | 

The law now under consideration extends the general land laws 
to the undisposed-of lands in said reservation and specifically pro- 
vides that there shall be no refundment of moneys heretofore paid 
for lands in said reservation, and that existing entrymen are not 
relieved from payment due or to become due on entries heretofore 
made. 

You will be governed accordingly In disposing of the remaining 
lands in said reservation. . 

Said reservation originally embraced lands in Ts. 12, 18, 14, 15, 
16, N., Rs. 118, 114, 115, 116 W., and the reduced portion i is in Ts. 
15 na 16 N., R. 115 W. | 


Very respectfully, is 
| : JOHN MoPuacz 
Acting Assistant Commissioner. 


Approved October 16, 1914: 
Bo SwEENEY, 
Assistant Secretary. — 
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COAL LAND—ACT JUNE 22, 1910-—-PROSPECTING ENTERED LAND. 
INSTRUCTIONS. | 


DEPARTMENT OF THE INTERIOR, 
Washington, October 26, L914. 


The ComMISSIONER or THE GENERAL Lanp OFFICE. - 


- Sir: Paragraph 2 of subdivision 6 of departmental iuseraeeons 
dated September 8, 1910 (39 L. D., 179, 183), under the act of June 
22,1910 (86 Stat., 583), is hereby amended to read as follows: 


As a condition precedent to the exercise of the right mentioned in this act 
. to.prospect for coal, the person desiring so to prospect must file in the office 
of the Commissioner of the General Land Office, for submission to the Secre- 
tary of the Interior for his approval, a bond or undertaking to indemnify the 
non-mineral claimant in lawful possession under this act from all damages that 
may accrue to the latter’s crops and improvements on such lands by reason 
of such prospecting, the right to prospect to date from receipt of notice of 
approval of the bond. There must be filed with such bond evidence of service 
of a copy thereof upon the non-mineral claimant. The bond must be executed 
by the prospector as principal, with two competent individual sureties or a 
corporate surety that has complied with the provisions of the Act of August 13, 
1894 (28 Stat., 279), as amended by the act approved March 23, 1910 (86 Stat., 
241), in the sum of $1,000, as per form hereto annexed. Except in the case 
of a bond given by a qualified corporate surety, there must be filed therewith | 
affidavits of justification by the sureties, and a certificate by a Judge or Clerk 
of a Court of record, a United States District Attorney, a United States Com- . 
Inissioner, or a United States Postmaster, as to the identity, signatures, and 
_ financial competency of the sureties. Coal declaratory statements for and 
applications to purchase the coal deposits in lands entered, selected, or with- 
‘drawn under the reclamation act, as provided in section 2 of act, will be 
received and filed at any time after such entry or selection has been received 
and aliowed of record or such withdrawal has become a matter of record in 
your office; coal declaratory statements for and applications to purchase the 
coal deposits in those lands embraced in non-miueral entries, selections, or 
locations made in good faith, described iu, and protected by, the proviso in 
section 1 of the act, will be accepted and filed after. it shall have been deter- 
mined and become a matter of record in your office that such non-mineral 
entryman, selector, or locator shall receive the limited patent prescribed in 
‘the act: Provided always, That such lands, or the coal deposits therein, have 
then been restored to disposition under the coal-land laws and the regulations 
in force. _ . 
Respectfully, | | 
Awnprieus A, JONES, 


First Assistant Secretary. 


J. i. SEUPELT oe 


Motion for rehearing of depaecaental decision of May. 29, 1914, 
43 L. D., 267, denied by First Assistant Secretary J se October 26, 
1914. 
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‘LEWIS ¢. BOYLE. 


aa 


Decided September 30, 1914. 


Swamp LANDS—MINNESoTA DRarnack Laws—<Act or May 20, 1908. _ 

Where lands made subject to the drainage laws of the State of Minnesota 
by the act of May 20, 1908, were sold for taxes under said act, and the 
purchaser at the tax sale subsequently waives and assigns all rights under 
such purchase to one duly qualified to,make entry under the homestead 
laws, such transferee is entitled, in the absence of any intervening adverse 
entry under the act, to make homestead oe of the land, subject to the 
provisions of said act. 

SWEENEY, Assistant Secretar ys 

Lewis C. Boyle has appealed from the decision of April 1, 1914, 
in the above entitled action directing him to show cause why i 
homestead entry 09463, made under the act of May 20, 1908 (35 — 
Stat., 169), for the Sw. 4, Sec. 11, T. 157 N., R. 38 W., Crookston: | 
Minnesota, land district, should not be eanceled for illegality. 

It appears that the aforesaid lands were sold by a duly qualified - 
officer of the State, pursuant to a réal estate tax judgment entered 
against said tract for taxes; and. that one Edwin Hueffeimer ap- 
peared at the sale and purchased the same, paying therefor the sum, 
with interest, etc. adjudged to be due thereon. Thereafter 
Hueffeimer - eandsterréd the certificate of tax judgment sale and 7 
purchase to Lewis C. Boyle. _ | 

No point is made to the qualification of either of the par ies as 

homestead entryman. Both appear to have been duly qualified, and 
as such entitled to make homestead entry.. The only question, there- 
fore, presented for consideration is whether Hueffeimer could make 
a valid assignment of the tax certificates which were the evidence of | 
his rights and property in the land aforesaid. 
It would not be seriously contended that a purchaser at a sale of” 
this kind could thereafter do a thing the result of which would de- 
feat the purpose of the provisions.of law governing at such sales; 
that ‘is to say, in this case, the purchaser was allowed 90 days from 
the date of purchase in which to comply with the terms of sale, and 
upon his noncompliance therewith— | | 
Any person having the qualifications of a homestead entryman may pay to 
the proper receiver for not more than 160 acres of land, for which such pay- 
ment has not been made, the unpaid fees, commissions and purchase price toe 
which the United States may be then entitled, the sum at which the land was 
sold: at the sale for ‘drainage charges .....and thereupon ‘the’ person 
making such payment shall become subrogated to the rights of such purchaser to 
receive a patent for said land. : : . 
This right which extends. to “any person having the--qualifica- | 
tions of a homestead: entryman” to make payments and receive 
patent for the lands on default of the purchaser is a right guaranteed 
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under the.act itself, and could not be defeated by an attempted 
assignment of a right personal to the purchaser and not transferable. 

But a distinction must be drawn between an assignment in such 
case and‘a waiver of an interest in and to.the thing waived. In this 
case the purchaser, it appears, undertook to do no more than assign 
or waive his right or interest, whatever that was, to Boyle. He cer- 
tainly could not assign, or waive that which he did not have; and 
whatever the assignee, or transferee, acquired by the assignment, or 
waiver, he could in no way assert against the right of an intervening 
,entry of another guaranteed under the act. | , 

The action taken, therefore, by the purchaser, Hueffeimer, was not 
_ in derogation of the act. He did no more than exercise a right not 
inconsistent with the regulations and the law in this case; and there 
seems to be, accordingly, no good reason why the entry of Boyle, 
apparently regular and lawful, should be canceled. Nothing else 
appearing, it will be allowed to stand. 

The decision is reversed. | 


ee 


HEIRS OF EPHRAIM P. HASTINGS ET AL. 
Decided September 21, 1914. | 


COoNFIRMATION—PROVISO TO SECTION 7—FINAL. ENTRY. 

The proviso to section 7 of the act of March 8, 1891, contemplates a receiver’s 
receipt upon a- -final entry based upon an existent application or original 
entry ; and the submission of final proof and payment of fees and commis- 
sions upon a canceled entry, and the isstiance of register’s certificate 
thereon, do not constitute a final entry within the meaning of said proviso. 


TRANSFEREE AFTER FINAL CERTIFICATE. 
The transferee of an entry after the issuance of final certificate takes only 


such right as the entryman himself has. 


J onES, Hirst Assistant Secretar ys | 
W. J. Kilpatrick, to whom the land had been transferred, has 
appealed from the decision of the Commissioner of the General Land 
Office, dated March 14, 1913, affirming the action of the local officers 
and adhering to the spaeslnon on “March 25, 1902, of the timber 
culture entry made by Ephraim P. Hastings, on May 11, 1887, for 
the SE. 4, Sec. 28, T. 1 N., R. 50 W., 6th P. M., now in 1 the Sterling, 

Colorado, land district. 

It appears from the record that notice of the ston of the 
time within which final proof might be submitted upon this entry 
was duly mailed to the entryman on December 9, 1901, but the letter 
containing. the notice was returned unclaimed to the local office. On 
| March: 20, 1902, Hastings submitted .before the Clerk of Courts of 
Clarion County, Pennsylvania; his own testimony on. final proof. 


aad 
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On March 25, 1902, the Commissioner of the General Land Office 


canceled the entry for failure to submit proof within the statutory 


period, following the report of the local officers that they had mailed 


expiration notice to the claimant, as above stated. | 
On March 29, 1902, the testimony of two proof witnesses: 1 was. -oubs: 


mitted before the receiver of the local land office, and on that day the | 
 receiver’s receipt on final entry and register’s certificate were ‘issued. 


It does not appear that any publication of intention to submit proof 


was made. Proceedings against the entry, on behalf of the Govern- 


ment, were directed by the Commissioner of the General Land Office, 
on May 24, 1906, upon the charges that claimant had not complied 


- with the requirements of the timber culture act, and that he had — 


wholly abandoned the land and had no intention of submitting final 


proof until induced to do so by one D. W. Irwin. It was further 


charged that Hastings sold the land to W. J. Kilpatrick, prior to the 


date of proof. Hastings was duly notified of the charges and 


acknowledged service thereof in writing, on December 6, 1906.° He 
died on January 17, 1911, and subsequently his heirs and Kilpatrick 
were served with notice of the charges. T’he transferee denied the 


truth of the charges and applied for a hearing, which was had. The 


Government and Kilpatrick appeared at this hearing and submitted 


_ testimony. 


The facts in this case oan reference to Hastings’ s failure to com- 


. ply with the law are sufficiently set forth in the decision. of the local 


officers and of the Commissioner, and need not, therefore, be herein | 
recited. The entry was properly canceled “inider the regulations on 
March 25, 1902, and nothing has been presented which will warrant — 
the reingtatemant of said entry. The submission of final proof and 
payment of fees and commissions upon a canceled entry area mere 
nullity, and it is obviois that such proof and payment, though rein-— 
forced by an improvidently issued register’s certificate, do not con- . 


stitute a final entry. The rule announced in Jacob A. Harris (42 L. 
_D., 611), has no application to a case like the one under consideration. 


The proviso to section 7 of the act of March 3, 1891 (26 Stat., 1095), 
contemplates a receiver’s receipt upon a final a based aoe an 


- existent applicati ‘(lon or original entry. 


Jt is urged on behalf of the transferee that he is an innocent pur- 


chaser and should therefore receive patent, notwithstanding the 


entryman’s failure to comply with the law. It sufficiently appears 
that the land was sold to Kilpatrick after the issuance of final certifi- 


cate. Under such cir cumstances he took only such right as the ony 


man himself had. See Mary M. Shields e¢ al. (35 L. D., 227). 
The decision appealed from must be and it is aceokdinely. affieined: | 
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ANDREW HOLTE. 
- Decided October 20, 1914. 


_ TIMBER AND STONE APPLICATION—-APPRAISEMENT. 

Under paragraph 19 of the timber and stone regulations. an applicant under 
the timber and stone act is entitled to purchase, in the absence of an ap- 
-_ praisement of the land within nine months from the tender of his sworn 
statement, at the price named in his sworn statement; and in the absence 
~ of fraud or misrepresentation, there is no authority for an appraisement or — 

reappraisement of the land after the application has-been or is entitled to 
be allowed. | . 


- 


SWEENEY, Assistant Seereiaia 
On July 17, 1911, Andrew Holte filed timber and sone sworn state- 
ment for the SE. 4 SE. 4, Sec. 17, and NE. 4 NE. 4, Sec. 20, T. 26 S., 
R. 14 W., W. M., allesiig phattia land was arn $40, and ine abe 
thereon, estimated at 500,000 feet, was worth $250. On November 23, 
1911, the local officers issued final certificate showing that payment 
had been made in the sum of $200. In explanation of their action 
the register and receiver reported that the land and timber had been 
appraised at $200 in connection with a timber and stone sworn state- 
ment filed by one Todd, and that Todd’s application had been rejected 
for the reason that the lead was not chiefly valuable for timber. Asa 
matter of fact the land was appraised under Todd's sworn statement . 
at $50. 
On May 11, 1912, Holte’s entry was held for cancellation by the: 
Commissioner of the General. Land Office for the reason that it had 
been allowed without authority of law, and, on August 30, 1912, this 
action was vacated in order to allow finn a hearing for the purpose 
of determining the character of the land. | 
On July 16, 1913, a special agent of the General Land Office re- 
ported that a date had been set for a hearing; that the land had been 
cruised and found to contain 900,000 feet of timber, and that the land, 
exclusive of the timber,’ was worth $40, and the ‘amber $395. The 
special agent, with the approval of the Chief of Field Division, 
recommended that the order of hearing be vacated and FHolte’s entry 
remain intact. | 
In his decision of May 18, 1914, the Connlistiais held that the 
appraisement by the special agent constituted a reappraiserhent of 
the land under paragraph 35 of the timber and stone regulations 
(40 L. D., 244), and required Holte to pay the additional sum of 
$235. His mel brings the matter before the Department. 
~ It is provided in paragraph 31 of the timber and stone regulations, 
that lands appraised or reappraised thereunder, but’ not sold, may be 
entered under the timber and stone law at the appraised or reap- 
-praised value, if subject thereto. It is obvious that this paragraph — 
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did not warrant the allowance. of Holte’s application under the aD 


praisement in connection with Todd’s application, since the land had ~ 
been held to be not subject to appropriation under the timber and 
stone law. This would have been true had the land and’ timber been 
appraised at $200, as erroneously held by the local officers, instead 
of at. $50. | 

No appraisement. of this land having been made under his ele 


cation, Holte was, at the expiration of nine months from the tender _ 


of his sworn statement, entitled to purchase at the price named in 
such sworn statement, under paragraph 19 of the timber and stone 


regulations. It was clearly the purpose of the timber and stone, 


regulations to empower the Commissioner to appraise the lands 
within nine months fromthe date of application, and paragraph 35, 
in a proper case, authorizes a reappraisement at any time prior to its 
allowance. In the absence of fraud or misrepresentation it is not be- 
lieved that the regulations or good administration will justify either 
an original appraisement or a reappraisement after the application 
has been allowed, or is entitled to be allowed. Under the facts dis- 
_ closed by this record, the Department is of the opinion that Holte 

should be required to pay an additional sum of $90, and that the 
entry should pass to patent in the event that he makes such payment 
within thirty days from notice to that effect. The: decision as 
from i 1s reversed. 


WILLIAM S. MeCORNICK. 
Decided October 29, L914. 


Coat LANDS—PRoor AND. PayMEnt—RrguLarions WAIVED. 

In view of the ambiguity in: the ecoal-land regulations of April 12, 1907, as 
amended November. 30,. 1907, respecting the time of payment, the delay of 
the field officer in making his return in this instance, the acceptance of pay- 

‘ ment.and allowance of entry without demur by the register and receiver, 
and the undoubted good faith of the applicant, the requirement of para- 

graph 18 of said regulations, that claimant shall within thirty days arter 
the expiration of the period of newspaper publication furnish the proofs 

specified in said: paragraph and tender the purchase price for the land, is 
waived in this case, the departmental decisions of March 3, April 30; and 
June. 12, 1913, 41 L. D., 661, 666, are recalled and vacated in so far as in 
conflict herewith, and patent directed to issue upon. the entry without re- 
quiring payment of the increased price as fixed by. reappraisement, 


JONES, First Assistant Secretary: 7 af eo 
William S. McCornick has filed a meen for reconsideration of 
the: Department’s decisions of March 8, 1918, April 30, 1913, and- 
June 12, 1913 (41 L. D., 661), affirming the action: of the Commis: 
sioner. ef the General Land Otfice, dated November 14, 1911, holding 


% 
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for cancellation his coal entry No. 07078 made July 18, 1911, at Salt 
Lake City, Utah, for the NW.4, Sec. 22, T.17S.,R.7E., 8S. L. M, 
within the Manti National Forest, established by proclamation of 
May 29, 1903 (88 Stat., 2308). Execution of the Department’s de- 
cisions has been. deferred pending action by Congress upon Senate 
Bill No. 2657, 63d Congress, 1st Sess., entitled, “A Bill For the Re- 
~ lief of William S. McCornick,” ” and the a is still intact wpon 
the records. 
The material facts are as follows: The land involved was classified 
July 3, 1907, as coal land disposable at $25 per acre. McCornick filed 
his ee plication to purchase January 16, 1911, and at that time offered 
to pay the purchase price, but was informed by the chief clerk of the 
local land office that payment would not be accepted until after 
the publication of notice. This notice; which stated that all persons 
- having adverse claims or desiring to object, should file their pro-— 
tests not later than March 2, 1911, was published and posted Janu- 
ary 28th to February 27, 1911. By the Commissioner’s letter of 
March 18, 1911, received in the local land office March 21, 1911, the 
cigs was reclassified and revalued at the following prices: NE.4 
4, $135 per acre; NW.4 NE.4, $122 per acre; SW.4 NE.4, $117 per 
acre, and the Si.4 4 NE.4 $130 per acre. April 4, 1911, the applicant 
paid in the sum of $4000, the appraised ‘value as fixed July 3, 1907. 
»Proof of publication was filed April 8, 1911, and of eaaieas 
posting April 11,1911. A favorable report upon the application by 
a special agent was received by the local officers July 18, 1911, upon 
which day they issued final certificates. The purport of the previous . 
decisions was that the entry should be canceled for failure to make 
- proof and payment within thirty days after the period of newspaper 
_ publication as required by paragraph 18 of the regulations of April 
- 12, 1907 (85 L. D., 667), as amended November 30, 1907 (36 L. D., 
192), unless the entryman should pay the incréase in price as fined 
“March 18, 1911. | 
The regulations involved in the consideration of this matter are: 


The claimant will be required within thirty days after the expiration of 
the period of newspaper publication, to furnish the proofs specified in said 
paragraph and tender. the purchase price of the land. Should the specified 
proofs and purchase price be not furnished and tendered, within this time, the 
local land ofticers will thereupon reject the application, subject to appeal. 


Paragraph 18, Coal- Land eee mona 30, j907 (386 
L. D. , 192). | 


When it is anaent to pur chase, see by pedinidieg cash entry or in the exer- 
cise of a preference right, the register, if he finds the tract applied for is 
vacant, sur veyed, and unappropriated, ‘and that the claimant has complied with 
all the laws and regulations relating to the acquisition of coal lands, will. so 
certify: to the receiver, stating the pan pee purchase price, and. the applicant 
must then pay the same. | 
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Paragraph 20, Coal-Land Regulations (35 L. D., 672). . 


The receiver will then issue to the purchaser a duplicate receipt, and at the 
closé of the month the register and receiver will make returns of the sale te 
the General Land Office, whence, if the ‘proceedings ‘are found to be regular, 2 ' 
patent will be issued. 


Paragraph 21, Coal-Land Regulations (35 L. D., 672). | 
ed a 6 and 4, Regulations of April 24, 1907 (35-L. ‘D., 
681) : 


In all cases of application to make final proof, final entry, or to purchase 
public lands under any public land law, the Register and Receiver will at once 
forward a copy thereof to the Chiefs of Field Division of Special Agents... . 

_ Registers and Receivers will not issue final certificate or its equivalent in 
any case until the copy of notice mentioned in paragraph 5 is returned with 
the Chief of Field Division's. ‘imdorsement thereon, The Chief of Field Di- 
vision will in every case return the copy of notice pr tor to date oe final proof 
or purchase. 
_. When the copy of notice is returned with an indorsement not protesting 
the validity of the entry, the Register and Receiver will act upon the merits 
of the proof as submitted. Where the returned indorsement of Chief of Field 
Division or other officer protests the validity of the entry, the Register and 
Receiver will forward all papers to this office without action. | 


In the case of William B. Rosser (42 L. D., 571), in which the 
applicant had been prevented from publishing and posting notice 
and making payment prior to the revaluation of the land at a higher 
price by the delay of the local officers in issuing the notice for pub- 
hieation, it was held at page 572— , 


The classification of the land on J uly 8, 1907, and its then opening to entry 
at $25 per acre, constituted an offer on the part of the United States to sell 
the tract at that price, such offer to be accepted by the filing of a proper appli- 
eation, the publication and posting of notice, and payment of the purchase 
price, as required by the regulations. Rosser had performed the first step 
necessary for the acceptance of the Government’s offer, but was prevented 
from performing the remainder until after the reclassification of the land by 
virtue of the delay on the part of the local officers. The question, therefore, 
is, whether he is to be prejudiced by such delay and should be réquired to 
purehase at the price existent at the time of eee his application, or at the 
one valuation made after such filing. 


At page 573, it was also said: 


Rosser applied for the land while it was classified at $25 per acre and promptly ; 
prosecuted his application te entry. He has accepted the offer of the Gov- 
érnment and has complied with the conditions of the offer and should, therefore, 
even conceding the legal power on the part of the United States to demand a 
higher price, aS a matter of fair dealing, be permitted to complete his: purchase. 
without additional payment. 


In the present case McCornick also has accepted the. offer of the 


United States to sell at $25 per acre by the filing of an application, 
the publication and posting of notice and:the payment of the pur~ 
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chase price. The issue presented is whether the sale which was ap- 
‘proved by the register and receiver should be set aside because of the 
applicant’s delay in filing his proof of publication and posting and 
making payment beyond the time limited by paragraph 18 = the 
Coal Land Regulations, supra. 

In the first place it: should be pointed out as said paragraph 18 
required the making of proof and payment within thirty days after 
the expiration of the period of newspaper: publication, wihle para- 


graph 20. required payment only when the register certified to the 


receiver that the lands were subject to acquisition under the coal 
land laws. ‘The regulations themselves, therefore, were in conflict 
-and left the exact time for payment ambiguous. Further, final cer-— 
tificate could not be issued until the register and receiver had re- 
ceived a favorable return from the Chief of Field Division (Para- 
graph 6, Instructions of April 24, 1907, supra). 

This return was not received until July 13, 1911, and not until that 
time could the register have properly issued his final certificate. The 
Chief of Field Division was required to return the copy of the proof 
notice prior to the date for final proof or purchase which, however, 
he did not do, and so one of the officers of the United ene en- 
trusted with the administration of the coa!-land laws, was also in de- 
fault. Assuming that paragraph 18, and not panaeraph 20, con- 
trolled as to the time of payment, the situation that confronted the 
applicant was that he was compelled’to pay the sum of $4,000 to the 
United States without receiving any evidence of title in return, or 
knowing whether-he would ever receive it, the money in the mean- 
time being turned into the Treasury. Also if the Chief of Field Di- 
vision had: protested the application, the applicant would not have 
been required to make proof and payment until the expiration of the : 
_ protest. proceedings. (See Opinion of the Attorney General, Octo- 
ber 18, 1910, 39 L. D., 822, and Opinion of Assistant Attorney Gen- 
eral Lawler 39 L. D., 327, as to an analogous situation under the 
- Alaskan Coal Land: law) 

The requirements of paragraph 18 are not made by statute, but are 
merely regulations of this Department and may be waived. In view 
of the ambiguity in the regulations as to the time of payment, the 
delay of the.field officer in making his return, the acceptance of pay- 
ment and allowance of entry without demur by the register and. -re- 
ceiver, and the undoubted good faith of the applicant, I am of the 
opinion that they should be waived in this case, and that a technical 


default should not be insisted upon as'the basis of a demand for the = 


higher: price. 

The previous rere as far as in ‘conflict herewith are accord- | 
ingly vacated and recalled, and patent will be issued upon the entry | 
in absence of other objections. 7 : 
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-GILFEATHER v. NORTHERN PACIFIC RY. CO. 
| Decided ‘October 29, 19L4. | 


NorRTHERN Pacrric Grant-—ADJUSTMENT—SETTLEMENT ON UNSURVEYED LANDS. 


Departmental decision in Northern. Pacific Ry. Co. v. Violette, 36 L. D., 182, 

; holding that the provision in the act of July 1, 1898, respecting relinquish- | 
ments by the railway company in favor of settlements made upon unsur- 
veyed lands after January 1, 1898, is not mandatory upon the company, but 
merely extends a privilege to the company to select other lands for such 

as it may relinquish, and thus protect.settlements made at a time when it 


could not be reasonably ascertained whether they would fall-upon odd- or. | 


even-numbered sections, reconsidered and adhered fo. 


| i onES, erst Assistant Seber: 
_ Motion for rehearing of ‘departmental een of J une 20, 1914. | 
[not reported], has been filed on behalf of the above named plaintiff, 
wherein the Department affirmed a decision of the Commissioner of 
the General Land Ofiice, re] jecting the homestead entry of: said plain- 
tiff. The facts in this case are as follows: b 
August 15, 1912, Arthur Gilfeather filed in the local office at Vans 
ate Washington, | 21s appacenon to make homestead entry for the 
4 NE. 4, and E. 4 SE. 4, Sec. 17, T. 8 N., R. 4 E., together with 
os ‘election’ to rein said tracts ee the act of. J uly 1, 1898 (30 
Stat., 597, 620), alleging settlement thereon October 8, 1907. The 
Inns involved are within the primary limits of the grant to the — 
Northern Pacific Railroad, now Railway, Company, under the joint 
resolution of May 31, 1870 (16 Stat., 878), and are situated opposite 
that portion of the seisoanye line ofroad definitely located Septem- 
ber 18, 1873. The plat of survey of this land was approved August — 
22, 1910, and filed in the local ofkice August 15, 1912, and on. August 


: 20, 1912, the company filed place lists heiston: 


Re Gilfeather alleged settlement upon the land October °8, 1907, 3 
with continuous residence and improvements thereon since that time, 
the Commissioner of the General Land Office, on April 16, 1913, pre- 
pared a list embracing, with other tracts, the land involved, and re- 
quested the Northern Pacific Railway Company to relinquish under 
the terms of the act of July 1, 1898. May 1, 1913, the railway com- 
pany responded to said. request, declining to relinquish, wpon the 
grounds that the lands were unfit for agricultural purposes, being 
covered with a heavy growth of timber, and that the company had 
sold the land, on March 1, 1902, and that the purchaser was unwilling 
to release the company from its contract of sale. The Department in 
the decision complained of held that as the settlement of Gilfeather 
was initiated subsequent to the passage of the act of July 1, 1898, 
supra, relinquishment of said tract by the fae company: was — 

35017°—vor 4814 —28 - | . 
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optional, citing in support of this ruling the case of the Northern - 


Pacific Railway Company v. Violette (86 L. D., 182). 
In the motion it is contended that the Violette decision is unsound; 


that the act of 1880 authorizes settlement upon the unsurveyed public . 


lands generally; that the act of 1898 is an amendment of the original 
grant to the Northern Pacific Railway Company and recognizes the 
rights initiated under the act of 1880; that the settlements made sub- 
sequent to the passage of the act of 1898 are subject to adjustment 
under the act; and that it is not optional, but compulsory, with the 
railway company to relinquish upon being furnished with a. list. of 
the lands upon which settlement has been made. The provisions of 
the act of 1898, under which claimant’s contention is made, reads as 
follows: | | 7 


That whenever any qualified settler shall in good faith make settlement in 
pursuance of existing law upon any odd-numbered sections of unsurveyed public 
lands within the said railroad grant to which the right of such railroad grantee 
or its successor in interest has attached, then upon proof thereof satisfactory to 
the Secretary of the Interior, and a due relinquishment of the prior railroad 
right, other lands may be selected in lieu thereof by said railroad grantee or 
its suecessor in interest, as S PeECHIDELORE provided, and paLents shall be issued 


therefor. | | 

The section ove quoted will be Pound. upon a careful reading of 
the entire text of the act, to be a separate provision referring ex- 
clusively to settlements made subsequent to the passage of the act, 
and contains no reference to the lists prepared by the Commissioner 
and furnished the company, as being compulsory upon the company 
to relinquish. The case of Humbird v. Avery (195 U. S., 480), 
clearly: defines the purpose for which the act of 1898 was passed, 
which jwas to facilitate the’ adjustment of controversies arising be- 
tween the railway company and settlers through erroneous decisions 
and rulings of the Department. : 

Section 3 of the act of May 14, 1880 (21 Stat., 141), provides for 
making settlement upon the unsurveyed public eee of the United 
States. Uniformly, however, this act has been construed as prohibit- 
ing the settlement upon any lands which are reserved for any pur- 
pose by the Government, or to which adverse claims have attached 
prior to the initiation of the settlement. By the definite location of 
its line of road the right of the railroad company attached to the 
lands within its limits, as specified by the act of 1864. The contention 
made by the plaintiff that the grant is one of quantity and not in 
place is not. sound, because the language of the act of 1898 clearly 


does not manifest any intention on the part of Congress to change 


the grant to the railway company, but rather was intended to settle 
| controversies between a large number of claimants and the railway 
compony: For the purpose of accomplishing this end the act offered 
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a substantial inducement to the company to make such: adjustment 
by providing for what was in effect an exchange of lands. After the 
definite location of the line of road had become known, notice was 
given to prospective settlers on the-public domain within the grant 
that the odd-numbered sections within specified limits belong to the 


_ vailroad company, and settlements made subsequent to the definite 


location of the road were with notice of this fact. The conditions — 
which existed in favor of the settlers which the act of 1898 was 
primarily passed to benefit do not apply to the same extent to settle- 
ments made upon land within the limits of the grant after the defi- 
nite location of the road. In the former case the Department had 
held that Duluth was the eastern terminus of the line of road, while 
~ the court subsequently held in a case brought before it that Ashland: 
. was the eastern terminus of the road. The land lying between Du- 
luth and Ashland, it having been held by the Department that. the 
— line of road did not extend to Ashland, and the place lists and indem- 
nity selections filed by the railway company having been rejected, 
was opened to appropriation and individuals were allowed to sottls 
_thereon, and it was for the benefit of these settlers that the act of 
1898 was primarily passed. The section hereinbefore quoted, how- 
ever, authorized adjustments to be made where settlements were 
made upon unsurveyed lands within the grant subsequent to the pas- 
sage of the act, and where it might be difficult for settlers’ to ascertain 


_ what lands were or were not within odd-numbered sections. 


Considering the conditions which induced the passage of the act 
of 1898, it is manifest that Congress did not intend to alter or 
change thes grant of 1864 in its entirety, but in connection with the 
' grant to, provide for a settlement of the contention arising out of 
the erroneous decisions of the Department, affording an equitable 
_ adjustment to both the settlers. and the. railway company. Had 
the act. provided for the same adjustment of settlements made sub- 
sequent to said act upon the same terms and conditions as those 
made prior thereto, it would have been an invitation to the public 
~ to settle upon the unsurveyed lands within the grants of the. road, 
with an absolute guarantee to the settler of protection and the care- 
fully drawn distinction between settlements made prior to January 
ile 1898, in the first section of the act, and settlements made subse- _ 
Aieat thereto, provided for in the section hereinbefore quoter; 
would not have been made. 3 

- The Department has held in the recent case of Daniels CP Northern 
Pacific Railway Company, decided August 8, 1914 [43 L. D. , 881], 
that a selection ance the act of March 2, 1899 (80 Stat., 993), of 
lands described as “what will be when surveyed ” a Tee ‘section, 
is a. sufficiently definite description to apprise intending settlers of 
the locus of the tract selected. By ney it is manifest that set- 


- 
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tiers locating upon unsurveyed lands within the limits ofthe grant | 
ave charged with: notice that: the.odd-numbered ‘sections: are -within 
- the grant, although ‘the ‘location -of such sections maybe difficult 
of determination. Having in mind the difficulties to which: settlers 
might be subjected in making their settlements, Congress provided 
for adjustments under the act. of 1898 by extending to:the railway 
-company the privilege of. relinquishing ‘lands claimed .by ‘settlers, . 
and selecting other lands in: lieu -thereof, as stated in the Violette 


decision, “under such terms as ‘would reasonably ‘induce : ‘a relin- 


quishment.” 

‘The contention made by -the. plaintiff, in effect, that the act of | 
#864 was amended by the act.of 1880, cannot Recainel _ The 
well settled rule of stautory construction 1s that an act is not to be 
considered as repealed unless expressly so provided in the subse- 
quent act, or the provisions of the subsequent act are in direct con- 
_travention of the former act, necessitating the implication that it 
was. the intention of. the loviciatiye: body to repeal the former act. 
Tf, however, a construction may be given the acts which carries into . 
effect the purposes and provisions of each, then such construction 
must obtain. The construction heretofore placed upon the-acts of 
1864, 1880 and 1898 by the Department is believed to carry into full 
force and effect the provisions of each of said acts, and the intention — 
of Congress, signified by the language used therein. After further 
and mature consideration of the question presented, the Department 
is of the opinion that the rule laid down in the case of Violette v. 
Northern Pacific Ry. Co. is.sound and should not be disturbed. 
The motion for rehearing is denied. 





BOSE VOITA. 
Decided October 30, 1914. 


| (THREE-YEAR HomeEstEaD LAW—RECLAMATION Aerems—Courivarton. 
‘The provisions of the three-year. homestead law respecting eultivation do not 
apply to entries made subject to the reclamation act. : 
NATURALIZATION—DECLARATION oF INTENTION, 
The fact that an honorably-discharged soldier is entitled under section 2166, 
‘Revised Statutes, to naturalization: without previously declaring his inten- 
. tion to become a citizen does not entitle his widow, where he dies without 
making declaration of intention, to naturalization without previous declara- 
~ tion of intention on her part, | 
CITIZENSHIP—RESIDENT AT TIME OF ADMISSION OF STATE INTO UMNion. 
‘An alien woman did not by virtue of being a resident of Arizona at the date 
‘of the admission ma the State into the: Union become a citizen on the United 
States. , ea a 


JONES, First Assistant Secretary? 


July 25, 1914, the Department on appeal aficaed the action of the 
| Commistoner of the General ‘Land Office rejecting the homestead . 
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proof of. Rose Voita, sibaetod October 19; 1912, on her homestead 
entry made February 4, 1909, forthe: NW: 4, See. 29, T.1N., R.1 E., 
G. & 5S. BR. M:, pa noenne Arizona, re district. “Motion for rehearing 
has been filed. 

Said entry: was made subject: to: ‘ise provisions of the Reclamation 
Act of June 17, 1902 (32 Stat., 388). The farm unit plat in connec-. 
tion with the project has not as yet been: formulated and approved’ 
and public notice:-has:not issued: that. water-is: available for ir rigation: 
of said land.’ In no event could the.entry be perfected until the land’ 


has been:reclaimed by irrigation:as provided by the Reclamation: Act. 


But ‘if ‘sufficient. residence: and cultivation have been: arrormed to: 


meet the conditions of the ordinary requirements: of the homestead _ 
laws, then the entrywoman: shouldbe relieved: from the necessity ‘of 


further residence and also: from: further: requirement of cultivation, — 


-except:such:as may be-réquired-under the Reclamation Act... Whether 
‘the proof. with respect: to residence ‘and: cultivation: be: sufficient: or 
insufficient, the entrywoman. would be. privileged to. defer: efforts. to 
reside Nereon) and ‘develop: the claim. until: the: Government shall* be. 
ready. to. furnish water for: irrigation: of the ‘land. 

Upon reconsideration, however, it is: believed: that the proof should’ 
be held:sufficient.to-meet the ordinary: requirements of the homestead’ 


laws: with respect to. residence. and: cultivation. As to residence, the | 
prior decisions:of the Commissioner: and: the Department- held-the - 


proof: sufficient:. The. cultivation: was: not:- considered - satisfactory 


* because 1t was not clearly shown that the claimant had planted*any: 


crops’ except during the year just~prior to proof. The entrywoman 
_ In her own testimony claimed that in the year 1909 she planted 20 
acres to crops-and ¢ropped the same’ area during” every” ‘year ‘there- 
after. The proof witnesses stated. that crops. were planted in the 
year 1912 and that plowing was.dene.in.the prior years. 


While this proof was submitted as three-year proof, the provisions 


of the three-year act:as:to: cultivation: do not apply to entries made 
subject: to:the. Reclamation: Aet:; It was therefore not necessary to 


meet the strict..terms-of the. three-year act. as: to. cultivation: Tt is 
shown. that; this is arid. land. not, susceptible: of growing grain: with | 
any. degree: of: certainty. of. profit; without.irrigation.:. It.is believed: 


that:under.the circumstances:no fault:should. be-found:with-the: ‘proof: 
as to: cultivation, especially.-as. the good: ‘faith: of the: entrywoman: is. 
apparent from the-extensive- manicure which-she-has made: bE 
the claim: : : : 7 : 
~The. further obj ection te ae ees Was: sithint shies entrywoman: 1S; not Ce 
citizen of:the United States: It.was:held-in-the prior decision: that it- 
would ‘be- necessary: for her: to- file-a::declaration: of intention:: to: 
become a, citizen and wait the required length of time ‘before she » 
might. become a citizen of the United States. Upon this suggestion - 
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she filed declaration of intention under date of August 10,1914. “She - 
.further urges, however, in support of the motion for rehearing that 
she is entitled to citizenship by virtue of her husband’s military 
service in the Army of the United States. This contention is sufl- 
ciently answered by the citation given in the former decision, viz, 
the case of U.S. v. Meyer (170 Fed. Rep., 983). That case was in all 
essential respects the.same as this: so far as the question of citizenship — 
is concerned. It is also suggested by claimant that she is entitled to 
be a citizen by virtue of being a resident of Arizona at the time of 
the admission. of the territory into the Union as a State. - She states 
that she is an elector of the State of Arizona. The Enabling Act 
_ provided that to be entitled to vote upon the question of admission 
it was nécessary to be a male citizen of the United States. It is not | 
believed, therefore, that the claimant became a citizen upon the ad- 
mission. of the State into the Union under the doctrine announced by — 
the Supreme Court in the case of Boyd v. Thayer (1438 U.S., 185). 
It is accordingly held that the claimant is relieved for further 
residence and cultivation as she has met the requirements of the ordi- 
nary provisions of the homestead laws in those respects, but issuance 
of final receipt must be deferred until she shall become a citizen of 
the United States and has met the requirements of the Reclamation 
Act, unless as to the latter the land shall have been eliminated from . 
_ the project and freed from the requirements of that act. 
The. former departmental decision is accordingly modified. as above 
indicated. | 


a 


RECLAMATION—HUN TLEY PROJ ECT, SECOND UNIT—WATER 
SERVICE: 


Pusric Novice, 


DEPARTMENT OF THE INTERIOR, 
Washington, November 3, 1914. 

1. In pursuance of the provisions of Sec.-5 of the act of April 27, 
1904 (83 Stat., 852), of Sec. 4 of the Reclamation Act of June 17, 
1902 (82 Stat., 388), and acts amendatory thereof and supplemen- 
tary thereto, notice is hereby given that water will be furnished 
under the Huntley project, Montana, in the irrigation season of 1915 
and thereafter for the irrigable lands of the Second Unit of said 
project designated upon farm unit plats of Township 3 North, 
Ranges 30 and 31 East, Montana Principal Meridian, approved by 
the Secretary of the Tuferior September 19, 1914, on file at the office 
of the Project Manager, Huntley, Montana, aad at, the local land 
office at ee Montana. | | 
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2. Semectoad entries of the farm units in said Second Unit em- 
bracing public lands of the United States shown on said plats may 
be made in the manner, and on and after the date, fixed therefor in 
the land office notice hereinbelow, under the provisions of said act — 
and acts amendatory thereof and supplemental thereto; and water- 
right application therefor must be made to the Project Manager 
prior to such entry accompanied by the first instalment of the con- 
struction charge hereinafter described. 

8. The-limit of area per entry representing the acreage which in 
the opinion of the Secretary of the Interior, may be ronconsbly re- 
_ quired for the support of a family upon the lands is fixed at the 

amounts shown on the plats for the several farm units. 3 

4, Water-right applications for lands in private ownership in- 
cluded in said Second Unit. may be made on and after the date of 
this notice. The limit of area for which water-right application may 
be made for lands in private ownership shall be 160 acres of irri- 
ce land for each land owner. | | 

. The charges per acre of irrigable Jand upon said entries and 
re all other ands: in said Second Unit shown upon said plats are 
of two kinds, namely: (a) A charge of $60 per acre for the build- 
ing of the irrigation system, termed the construction charge; (b) An 
annual charge for operation and maintenance due March 1 of each | 
year. In addition, there will be, for all homestead entries, a charge 
of $4.00 for*each acre of land included within the entry, whether 
irrigable or not, to cover the Indian price of the land. Each acre 
of. irvigable land, whether irrigated. or not, shall be charged with 
a minimum operation and maintenance ices which hall be the 
charge for one acre-foot of water. 

6. An initial payment of $3.00 per irrigable acre on eran of 
the construction charge and $1.00 per acre on account of the Indian. 
cost of the land, shall be made at the time of making water-right 
application or entry of a farm unit. The remainder of the con-. 
struction charge $57.00 per irrigable acre, shall be paid in fifteen | 
annual instalments, the first five of which shall be $3.00 each and 
the remainder $4.20 each. The first ofthe said annual instalments 
_shall become due and payable on December 1 of the fifth calendar | 
year after the initial instalment, and subsequent instalments shall — 
become due on December 1 of each calendar year thereafter. Any - 
_water-right applicant may, if he so elects, pay the whole or. any 
part of the construction charges owing by him within a shorter 
period. The balance of the payment on account: of the Indian cost 
of the land shall be made in four equal annual instalments, the first. 
of which shall be due on Dec. 1 of the year following the’ date of 


ee 
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7. In all cases where application for water-right for lands in pri- — 
vate ownership or lands held under entries not subject.to.the reclama- 
tion law shall not be made within one year after the date of this 
notice, the construction charges.for such land shall be increased five 
per centum each year until such application is made and’ an initial 
instalment is paid. 

8. The operation and maintenance. charge for fhe: season. of 1915 
shall be based on the quantity of water delivered with a minimum 
charge per irrigable acre, whether water is used or not. The amount 
of such charge shall. be hereafter announced and payment thereof | 
will become due after the close of the irrigation season. The opera- 
tion and maintenance charge for the irrigation season of 1915 will 
‘be due March 1, 1916. The method of determining the amount 
chargeable for eperation and maintenance, and the penalties for 
failure to pay the construction charges.and the operation and main- 
tenance charges when due, are prescribed by act of Congress of 
August 13, 1914 (Public, No. 170). 

, : Awprieus A. Jonzs, 
|~Birst Assistant Secretary of the Interior. 
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RECLAMATION-—HUNTLEY PROJECT, SECOND UNIT —SEIELE- | 
| MENT AND ENTRY. 


tt 


INSTRUCTIONS. 


Daenerenen OF ‘THE. INTERIOR, 
. Washington, November 3, 1914. 

The Guuaaasie wee OF THE GENERAL Lanp OFFICE. 

Sir: It is directed that the farm units within the Second Unit. of 
the Huntley Reclamation Project, in Montana, be opened to settlement 
and entry under the provisions of the Reclaniation Act of June, 17, 
1902 (82 Stat., 388), and acts amendatory, and be settled upon, occu- 
pied and sneered in the following manner and not otherwise. 

1. Application for registration—Any person who is qualified to- 
~ make entry under the Reclamation Act may present an application 
for registration for any farm unit, which must be fully and specifi; 
cally described according to legal subdivision, section, township. and 
range, and also by farm unit description. An applicant rust. swear 


to his application before any qualified notary public and present the 


same for registration - at- the Billings, Montana, local land office, on. 
., November 28, or November 24, 1914, depositing at the time.a sum 
| equal to five per cent. of the construction charge, plus one dollar per _ 

- acre on account of the Indian price of the lands, for the unit applied 
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for with the Special Fiscal er of. the U.S. ‘Reclamation Service 
who will be at: the. Billings. land office on. the. dates. above fixed: and 
thereafter: at Huntley, Montana; and must. deliver the. application, 
properly executed, to the officer in. charge. of the opening, or to some 
person designated by him to receive such application. at.- Billings, 
Montana. The. payment on account of the Indian price of the land 
will later be turned over to the receiver of the local land. office, to 
whom, will be paid all future instalments on account thereof. No 
person shall be permitted to present an application. for registration: by 
agent or through the mail, or to present more than one application, 
or to swear to his application elsewhere than: at Billings, or before 
or after the dates mentioned, and no person.shall be permitted to pre- 
sent an application who is not qualified to. make entry under the 
ponent Act. 
2. Form of deposit. —The decease romnieed must be ‘in cash, = ae 
certified check on a national or state bank or trust company which 
can be. cashed without cost to the Government, or by a post-office - 
money order, made payable to the said Special Fiscal Agent. Pay- 

ment will not be a¢cepted in any other form. 

3. Examination of lands.—Applicants may examine the lands -be-. 
fore presenting their applications for registration but will not be. 
_ required to do so. Those who do not, and who secure the right to 
make entry, must examine the lands. before presenting their applica- 
tions to enter, as they must swear in those applications that they have. 
examined and are familiar with each legal ‘Subdivision of me 
applied for. 

4, Plats for public ened —A copy of each farm unit plat. ait 


_ be conspicuously posted for public inspection, on which will be-indi- . 


cated the farm units for which applications have. been, presented 
_ during the period of registration. 
5. Drawing and dates for entries —A public eee will be: con- 
ducted at the said city of Billings beginning at: 10.00 o’clock-a. m.,on 
November 25, 1914, at which not more than one application for each 
tract will be impartially drawn. If two or more applications. were 
presented. for any tract, before the application is drawn, each one. 
shall be inclosed in a separate envelope which shall not indicate on 
the outside the name of the applicant. The name and address of each 
_ successful applicant, and a full and-spectfic description of the tract 
applied: for shall be publicly announced wae the. application: : is 
drawn. | 


6. Noétces to successful applicants: —On fhe: i of the drome. a 


notice. will be mailed. to: each successful. applicant,. addressed to: him 
- at. Billings, Montana, fully and-specifically- describing: the: tract: ap- 7 
pled for and stating that entry must he made November’ 80, or. 
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December 1, 1914. A copy of these regulations will be rales with 
the notice. in applicant will not be ‘permitted to make entry after 
the time allowed on account of the miscarriage of his notice in the 
mails, or on account of any other delay. | 

7. Return of deposit——As soon as possible’ atiee the drawing the 
Special Fiscal Agent will return the deposits made by all persons 
whose applications were not selected and notify them that they were 
unsuccessful. No deposit will be returned until after collection has 
. been made, if tender was in any form other than cash or post-office - 
money -order. | 

8. Presentation of applications to enter—In order to make entry 
applicants must, on November 30 or December 1, 1914, present a 
properly executed application for water right to the Project Man- 
ager of the U. S. Reclamation Service at Huntley and a proper 
application to enter to the Register and Receiver of the U. S. Land 
Office at Billings. The application to enter may be sworn to before 
the Register or the Receiver, or before a United States Commissioner 
or a Judge or Clerk of a court of record residing in the county in 
which the land is situated, or before any such oflicer who resides 
outside the county and in the Billings land district and is nearest 
and most accessible to the land. A certificate from the Project. 
Manager showing that a proper application and’ the necessary pay- 
ment for construction charges have been made, must be filed with the 
application to enter. If an applicant must make any special showing, 
such as evidence of citizenship, or the right to make second entry,’ 
it must also be filed with the application to enter. | | 

9. Requirements of entrymen—Persons making entry of these 
units will be required to comply with all the terms and conditions © 
of the homestead laws, and, before patents are:issued, they will be 
required to reclaim one-half of the irrigable area of the land entered — 





and to pay the Indian price for the land, the construction charge _ 


fixed in the public notice and the yearly operation and maintenance | 


- gharge determined from time to time. 


10. Death of applicant—lIf any person dies after obtaining the 
right to make entry for any unit and before the time allowed for 
entry has expired, his widow or any one of his heirs may make entry 
“in her or his own right, within the time allowed, but not thereafter. 
Where such entry is made the deposit made by thes deceased appli- 
cant will be returned to his estate, and the person who makes entry 
_ must himself make the first payment on the construction charge for 
the unit applied for. Such person must furnish with his application 
to enter his aflidavit, corroborated by the affidavit of at least one 
person, showing the fact and time of the successful applicant’s death. 


- 
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AL Rejected applications —If an pplicait applies to nie entry 


- within the time allowed, and the application is rejected by the Reg- 


ister and Receiver, subject to the right of appeal, the next applicant 
for that tract, if any, will be notified that he may, if he desires, ~ 
present an application to enter it, subject to the right of the prior 
applicant under the rejected aeelcation 

12: Form of application for registration——The following fori is 
prescribed as the application for registration: | 


| nara Oe ae ee Eade epee Sse yee Ofte Geet ee ee SS es 
(Street and number or other address) 
(City or town) (County )} (State) 
age___._-__ years, height ._______ 2) en inches, and weight________ pounds, 
in support of this, my application for registration for tract No,.-_-----_-_- 
or farm unit____________._______.___embracing th@e coo oo ee eee 
Section__________---_-__ Township.___.-________ SeaaNG,) PRAM C Gs sre TS, ee, 


. Montana Principal Meridian, do solemnly swear fiat I am a eitizen of the 


United States, or have declared my intention to become such; that I am not 
the owner of more than 160 acres of land, in the United States, and have not 


heretofore made any entry or acquired any title to public lands which dis- , 


qualifies me from making entry under the Reclamation Act : that. I honestly 
desire to enter public lands for.my own personal use as a home and for settle- 


ment and cultivation, and not for speculation or in the interest of some other 


person; that I present this application for that purpose only, and have not 
presented and will not present any other affidavit of this kind. | 


The foregoing was subscribed and sworn to before me, after it was read to 


‘or by affiant, at Billings, Montana, ____.__________ sti t O14, 


ms ey ee ee es ee ee oe 


Notary Public. 


U. 8. Reclamation Service, 
_ Huntley,’ Mont., _-.-_ -----) 1914, 
The above-named applicant has deposited with me a sum equal to five per 


cent of the construction charge for the above-described unit, for which I have 


this day issued. receipt No---...--..-------_~- 100, Pascoe ee 


ce ee me ee ee ee ee ee 


Special Fiscal Agent. 


13. U nits not entered under successful application.—The units ; 
which are not entered within the time allowed for entry by persons 
who were successful in the drawing, if any, will become subject to 


appropriation’ under’ laws applicable, by any qualified Doone: at 


nine 0 ’clock a. m., on December 3, 1914. re 
Ris repeal, A. A; Jonns; 
i Furst Assistant —— 


es 
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MARRIAGE OF FEMALE CITIZEN, PUBLIC. LAND. CLAIMANT, TO 
ALIEN. 


INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL Lanp OFFricn,. 
' Washington, November 4, 1914. 
REGISTERS AND RECEIVERS, e | 
_ United States Land Offices. 7 
Sirs: Your attention is directed to the act of Congress ‘approved 
- October 17,1914 (Public, No. 213), copy appended, entitled “An. act 
to provide for. certificate. of title to. homestead eoery a a. female 


-. American. citizen who has intermarried: with’ an: alien.” 


-1. This act-is applicable to all cases in which a female Sinan of 
the United States, either native-born or naturalized, has initiated a 
valid claim. to a. tract. of public land by settlement. or by filing. an 
application. to: sal or to acquire title. under. any of the public-land. 
laws. 

9. Where a woman who is a native- porn citizen sie the United 
States, or who has been fully naturalized, has initiated a claim to a 
tract of public land and marries before completing title thereto, it. 
will not hereafter be necessary to require her to furnish evidence of 
her husband’s citizenship, but, if he be foreign-born, she must show, 
by affidavit, that he is or may hereafter be himself entitled to become 
a citizen of the United States in accordance with the laws in that 
behalf made and provided. (Sec. 2169, U. S. Revised Statutes; Sec. 
14, Act of Congress of May 6, 1882, 22 Stat., 58, 61; Sec. 7, Act of 
Connie of June 29, 1906, 34 Stat, 596. ) 

3. Where a woman cae has deolacdd her intention to bacon a 
citizen. of the United States, or. who occupies the status of a person . 
who has:declared.such intention, has. initiated::a:valid.:claim: under 
some public-land law requiring full citizenship: before. completing 
title thereto, her-marriage to an alien will not excuse her from show-. 
ing either that. she-herself became.fully naturalized before her mar- 
riage or that her husband is a citizen of the United States, as rae 
by the regulations heretofore im force. | : 

_ Very a ad oe | 
; C.. M. BrUcs; . 
| | Acting Commissioner. 
Approved, November 4, 1914: Ee Y eh gS 
A, A. JONES; . 
| First Assistant Secretary. 


7% 
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[Puptre—No. 2182] 


An Act To provide for certificate of title to homestead eee by a female 
American citizen who has intermarried with an alien. 


Be it enacted by the Senate and H ouse of Representatives of the United States 
of America in Congress assembled, That any female citizen of the United States 
who has initiated a claim to a tract of public land under any of the laws 


applicable: thereto, and who thereafter has complied with all the: éonditiorig: aS. 


to the acquisition’ of title to such land ‘prescribed by the public-land laws. ofthe 
United ‘States, shall, notwithstanding: her intermarriage with aun alien, who is 
- entitled to. become.a citizen-of the United States, be entitled to a certificate or 


patent. to such entry equally as though she had remained unmarried or had | 


married an American citizen. 
upnoved October 17, 1914. 


4 


PROOF ON HOMESTEAD ENTRY BY DESERTED WIFE—ACT OF 


“OCTOBER 22, 1914. 
—Crrcunar. 


DeparrMENT oF THE [NTERTIOR, 
GeneRaL Lanp OFFICE, 
: | a November 18, 4914, 
Runwneas AND ‘Rucurvens, | 
United States ope Offices. 


Sirs: ‘By act of Congress approved. October 22, 1914 (Public, No. | | 


- 991), it is provided ‘that where the wife of a homestead settler or 
entryman, while ‘residing upon the homestead claim and prior to 
the ‘submission ‘of ‘final proof, has been abandoned and deserted by 
her husband for more than ‘one year, she may submit proof (by way 
of commutation or otherwise) on the entry, and secure patent in 
her own ‘name, being allowed credit for all. residence and cultiva- 


tion had, and improvements made, either by herself or by her. 


husband. 


‘ 


2. Upon the wife’s: filing: notice of intention to submit proof, to- . 


gether with an affidavit alleging desertion, as above stated, and all 
information in her possession as to the entryman’s’ whereabouts, 


‘Including his last-known post-office address, and the address near. | 


the land where he received his mail, the register will prepare and . 


issue a summMons*in | substantially thé following form, and deliver 


it to the wife for service : 


To (here insert name), homestead entéyman : 

You are hereby notified that (here - insert name),- claiming that she is your 
wife, and: that you:have abandoned and deserted her for more. than one year 
last past, has filed application to be allowed to submit proof upon. your home- 


stead entry, serial No... . , for (here insert description of the land), to the 


end that patent for the land may issue in her name, This proceeding is author- 


-<_ 
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ized by the provisions of an act of Congress approved October 22, 1914, and 
you will be allowed thirty days after notice hereof within which to file in this 
office your denial of the charges. If such denial be filed, you may, at the time 
to be set for taking of proof, or on a date to be then fixed, oifer testimony in 
support of such denial. 

8. Personal service of the summons must be made if. possible; 
such. service may be made by any person over the age of eighteen 
years, or by registered mail. When served by registered: mail, proof 
_ thereof must be accompanied by post-office registry return receipt, 
showing delivery of the letter to the entryman; where service is made 
otherwise than by mail, proof thereof must be by written acknow!- 
edgment of the entryman, or by affidavit of the person serving 
the summons, showing its delivery to the entryman. If personal 


service can not be made, the summons must be -sent by registered — 


mail to the last-known address.of entryman and to the post-office 
nearest the land, or to that, near the land, named by the wife in 
her preliminary affidavit; proof of such attempted service shall be _ 
by affidavit of the. person mailing the letters, to which should be 
attached the postmaster’s receipts therefor. 

4, Within thirty days after service of summons, the ima may 
file his affidavit denying the charge of abandonment and desertion. - 
The denial must bear evidence that a copy nro has been served 
on the wife. 

5, After the expiration of thirty diaye from personal service of the 
summons, or forty days from the date of mailing, unless a denial by 
entryman be sooner filed, the register will issue notice of intention 

-to submit proof. The form in general use must be modified to show 
that the proof is to be submitted by the deserted wife, and must — 
contain a- paragraph as follows: | 

The entryman: (here insert name), is notified that, by submission of said 
proof, his wife (here insert name) seeks to obtain patent for the land in her 
- owh hame. 

6. Lf the entryman shall have filed denial of the alleged fein ; 
- and abandonment, and appears, in person or by agent or attorney, on 
the day set for the taking of proof, testimony may be submitted to — 
determine the facts relative to the alleged desertion, and the final 
proof testimony will be taken in accordance with existing regula- 
tions. But the register and receiver, for any reason deemed suiii- 
cient, may continue the hearing to a later date. 

(a). At the hearing on the denial of desertion, the entryman must 
pay the costs of taking the testimony. | | 

(b) All hearings and subsequent Srodeédings shall be in accord 
with the rules of practice pertaining to cones _ 
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7, If entryman fails to deny the charge of desertion, or if same‘be 
sustained and the case closed, final certificate shall issue in the name 
of the deserted wife, provided the oe be in all a sufficient. 
Very respectfully, 
D. K. Parrort, 
Acting Assistant Commissioner. 
Approved, November 13,1914: 3 7 


A. A. JONEs, 
First Assistant Sacto: 


(Public—No. 221—63d Congress. ) 


An Act To provide for issuing of patents for public lands claimed under te homestead 
laws by deserted wives. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That in any case in which -persons have 
regularly initiated claims to public lands as settlers thereon under the provi-. 
sions of the homestead laws and the wife of such homestead settler or entry- 
“man, while residing upon the homestead claim and prior to submission of final 
' proof of residence, cultivation, and improvement as prescribed by law, has been 
abandoned and deserted by her husband for a period of more than one year, 
the deserted wife shall, upon establishing the fact of such abandonment or 
desertion to the satisfaction of the Secretary of the. Interior, be entitled to 
submit proof upon such claim and obtain patent therefor in her name in the 
form, manner, and subject to the conditions prescribed in section ‘twenty-two 
hundred and ninety-one of the Revised Statutes of the United States and acts 
supplemental] thereto and amendatory thereof: Provided, That in such cases 
the wife shall be required to show residence upon, ceultivati on, and improvement — 
of the homestead by herself for such time as when, added to the time during 
which her husband prior to desertion bad complied with the law, would aggre- 
. gate the full amount of residence, improvement, and cultivation required by. 
law: And provided further, That the published and posted notices of intention - 
to submit final proof in such cases shall recite the fact that the proof ig to be 
offered and patent sought by applicant as a deserted wife, and, prior to its 
submission, notice thereof shall be served upon the husband of the applicant in 
‘such a manner and under such rules and regulations as the e Secretary of the | 
- Interior shall prescribe. 

BEDEOWET October ee ay 


PARAGRAPH 5 OF GENERAL RECLAMATION vere eae OF 
| FEBRUARY 6, 1913, AMENDED. a 


Insrrucrions. 


DEPARTMENT: OF THE LNTERIOR, | 

| OW eaMnGten N ovember 14, ae 
The DIRECTOR OF THE RecLaMAatron SERVICE.” 

‘The Commisstonnr or THE Generat Lanp Giiel 

 ,Gunriemen: For the reasons stated in communication sioned by 
Chief Counsel of the Reclamation Service, October 27,.1914,. and 
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concurred in by the General Land Office, | paragraph 5 of the General 
Reclamation Circular, approved February 6, 1918 (42 L. D., 349), 
is hereby amended by eliminating ‘therefrom the following clause: 

If no such certificate is filed, the register and receiver will notify the appli- 
cant that unless such certificate is filed within thirty days the homestead ap- 
_ plication will be rejected without further notice and the case closed. If such — 
_ certificate be filed before ea the application | will. be allowed, ‘if eer 

wise regular. 


Said paragraph as now amended is to be in 1 Sores fron and after 
-- receipt of copies thereof at the respective local land offices and proj- 

ect office of the Reclamation Service, and is as follows:.- 

Homestead entries of lands platted to farm units and covered by public 
notice are made practically in the same manner as the ordinary homestead 
entry and registers and receivers will allow homestead applications for such 
lands, if found regular, and accompanied by a certificate of the project man- 
uger showing that water-right application has been filed and the preper water- 
right charges deposited. No application to make homestead entry of lands 
within a reclamation project and covered by public notice will be received 
unless accompanied by such certificate of the project manager, 


Very respectfully, : 
| | A. A. Jonzs, 
First Assistant Secretary. 


7 RIGHTS OF WAY UPON UNSURVEYED NATIONAL FOREST LANDS. 
| RugunaTions. 


W ashington, November 14, 1914. 


The following reg culation will govern and control procedure in 
the Department of the Interior and the Department of Agriculture 
in the. consideration and disposition of applications for rights of 
way upon unsurveyed national forest lands, ach of March 3, 1891 
(26 Stat., 1095) : 

(1) On the filing of maps involving oer lands wien 
~ national forests, the General Land Office will inform applicants that 

‘the maps are accepted for filing for general information, but that 
such acceptance gives no rights upon the ground so long as the land 
remains unsurveyed; that the Secretary of Agriculture holds that it 
is necessary to secure a permit before construction can be commenced 
- upon the national forests; and that, therefore, a copy of the map 

‘has been transmitted to the. Forester of the Department of Agricul- 
ture, who will take action upon the application. 

_, (2) The Forest Service will accept the map so beaaemnitied as an 
| ‘application. for a permit to occupy and use, pending survey, the lands 
‘indicated upon the map and will forward a copy of the map to its 





‘DECISIONS RELATING TO THE PUBLIC LANDS. ~ 449 - 


field offices: ath cceuiaion to issue a cpermit for the lands applied - 
- for, unless there should be good reasons for disapproving the appli- 
_ cation. Upon issuance of permit a copy thereof will be forwarded 
to the General Land. Office as information of action taken by the 
Department of Agriculture and. in order to clear the record of the © 
General Land Office. | | 

_ Awprievs A. Jonzs, | 
Acting Secretary of the Interior. 
| ‘D. F. Houston, : 
eve eu ® - a _ ana of na a 


eee, 


t 


‘HOMESTEAD FEES. 0 ears 
- Crecunar. | 7 


‘Deparment OF THE Twrertor, 

GeneraL Lanp Orrice, 

| : | -_ Washington; NV ovember 14, sede 

ieuewsvnds AND RECEIVERS, | 

United States ‘Land Offices. tae 2 7 
Sirs: In view of the departmental decision: i in Kermode %, ari 
wardt (42 L. D., 557), Circular No. 80 (40 L. D. , 399) is hereby — 
vacated, and in. the future where the area abraced in a homestead - 
: appliestion is less than 81 acres you will collect a fee of $5 only. If 
the area applied for is 81 acres or more, une fee to be collected is $10. 


“ey reqpecttully,. 
; D. XK. Parrorn, 


7 7 : 5 Acting Assistant Commissioner. 

Approved, November 14, 1914: fe 
A, A. Jonzs, 

f orst Assistant Seoretary. 





: ‘FRANK STROUF.. 
. a ‘Decided November Lh, 1914. . 
wy Dusert LAND y Enereres — Warren: R1gHTs—-APPROPRIATION BY DIVERSION. AND USE. 
_. The procedure for the appropriation. of water. provided by the act of March. 


- 9, 1907, of the legislature of Montana, is not exclusive and mandatory and — 
does not bar appropriation by actual diversion and use; and the land de- — 


partment will, recognize as prima facie sufficient to support final proof upon. ~~ 


a desert land- entry for lands in the State of Montana an appropriation by 
--actual diversion and use of water, whether from an adjudicated or an un- 

adjudicated. stream, provided it shall appear by satisfactory evidence that 
_ there are unappropriated waters sufficient to satisfy such Pppropeauen and: 
to permanently reclaim the lands. | | 


 Jonus, First Assistant Secretary: 
Appeal was filed herein by Frank Strout. from decisions of Wai : 
20, 1918, and. March 3, 1914, holding for cancellation, the desert: land 
35017° —VOL 43—14—29 — fe _ ae 
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entry re by said Strout September 2 1907, for Fhe NW. 3 1, See. 29, 


T.18N., R. 18 E., Lewistown, Montana, iaxid district, on which final 


proof was submitted December 16, 1911, for the stated reason that 
said Strouf had no water right duly adjudicated by decree of court, 


= as required by said decisions, and by letter “G” of May 24, 1912, sub: - 


_ ject to the procurement by him of such decree within 90 dave. 7 


This case was before the Department on appeal from said decision | 
‘of May 24, 1912, and the Department then held, April 5, 1913, that. 
Strout misunderstood the requirement made by that decaon. and 


that a judicial ascertainment and determination in Strouf’s favor 


was not required but only that it’be shown that no previous adjudi- —- . 


- . cation in the waters of Wolf Creek in which he claims an appropria-_ 
_ tion had been made which might preclude him from the right claimed 


by him; and that if the water rights of said creek have not been ad- 
Judicated, all he is required to.furnish 1s a certificate to that effect. 


Strouf furnished, accordingly, a certificate from the clerk of the 


district court for Fergus County, Montana, stating said Wolf ‘Creek 
‘has not been adjudicated except as to certain amounts aggregating 


1770 inches to certain parties decreed October 1, 1887, in the case of. 


‘Thomas v. Viall e¢ al.; .; and also as to 150 inches decreed July 26, 


1902, to each in succession of the two parties litigant, in the case of 


| Campbell v. Woodhurst. | 
The Commissioner held in his decision of June 20, 1913, that said 
adjudications constitute said Wolf Creek an. adjudicated stream 


within the meaning of the act of March 9, 1907, of the Legislature of — 
the State of Montana, providing for approg: ations from streams in - 


which the water rights therein have been adjudicated, and that the 


_ General Land: Office “has no discretion but to require compliance  - . 
with the said law,” by requiring Strouf to furnish a certified copy . 


of a supplemental order of court allowing his claimed’ appropriation 
from said:creek, in accordance with the provisions of said act. ‘This 
conclusion was adhered to in said decision of March 3, 1914, review- 
ing at length the laws of Montana as applicable to this case. 


Before considering this case, with a view to its final disposition, 


the Department, on September 5, 1914, called upon Strouf for evi- 


dence as to the approximate amount of water flowing in said Wolf 
Creek during the irrigating season and. the sufficiency of the unappro- 


- priated waters therein, if. any, at, such time to satisfy his appropria- 
_ tion and irrigate the lands embraced in his entry; also for copy of 


the alleged decree in the case of Thomas v. Viall, or other evidence 


as to that’ being a general adjudication of the waters of said creek. 


The evidence called for as to the flowage of said creek has not been : 


furnished, the attorney stating it is practically impossible to. furnish 


_ game as there has béen no measurement of said waters; that said creek 
isa long « one—more than 50. miles—with - numerous tributaries, as 


toe woes: oe ee 


Se . : 
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heretofore stated by him; and that the fice of Strou’s actual use e of 


_ sufficient water for reclaiming these lands during three years, as. | 
shown in his proof, without. protest by anyone, should be accepted. as 
sufficient. evidence in this case. There has been filed also, a further’ -— 


certificate by the clerk of the district court for Fergus County, stating 
that the case of Thomas v. Viall was only a controversy between two | 
ranchers over a water-right from said creek, and “was not in any ~ 
way, or at all, a general aon of the. waters of Wolf Creek, 
as shown by the files in the case”; also that there is no decree of 
record in the case, and the files therein show only trial and verdict; 
and that the case of. Campbell ». Woodhurst likewise “was not in 
- any way a general adjudication of the waters of Wolf Creek, un but a 
' suit over conflicting rights of the two parties litigant only. | 
U pon consideration of the entire record, the Department is_of 
the opinion that Strouf has a water right which is sufficient in law 
and in fact for the reclamation of the Wands embraced in his entry. 
The proof shows he actually used sufficient water in the year 1909 
to irrigate 30 acres, in 1910 to irrigate the same, and-in the year . 


1911 to irrigate 180 acres—practically all of the entry; and he filed 


a duly recorded notice of appropriation made June 1, 1911, of 200 © | 
inches from said Wolf Creek. This entry is ‘shown to have been in 
fact fully reclaimed, and the only question presented is whether © 
- Strouf has a legal or valid water right under the laws of that State. - 
~The’ Department has. repeatedly held that it has no jurisdiction 


over water rights within a State, and only considers them so. far 


as to determine whether they are prima jade sufficient for the pur- 
~ pose of the entry involved. : | 
The questions, what is an adjudicated stream within the purview | 
_ -of said act of March 9, 1907, of the laws of Montana, and whether — 
the statutory. procedure prescribed in that act for the appropria- 
tion of water from such streams is mandatory or exclusive, do not 
appear to have been directly passed upon by the courts of said ~ 
State. In the view taken by the Department, hereinafter. stated, as. 


to the latter question, the former question is not important or.ma- - 


terial in this case. In the case of Bailey e¢ al. v. Tintinger et al. 
(45 Montana, 154), the Supreme Court of said State considered as — 
necessary to the disposition of the question as to the validity of the | 
_ water-right involved in that case, “a consideration of much if not. 

all of the law of water appropriation,” and consideration was-given ” - 
_ accordingly by the court in that case to the entire law of water 
appropriation and legislation of the State up to the date of its. 
- decision March 5, 1912, including said act of March 9, 1907, which | 


. the court stated aaa no “substantial change ” Mn the method of | 


_. statutory appropriation, the legislation prior to that act providing 
also. a evaELOEY: EOS of ee water. The court held. in 
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a full discussion of the ina of: the State hae the primary atl still . 

existing law of appropriation of water in said State was and is ree 
law of “ early custom,” by actual diversion and use; that this is ‘ | 
— part of our unwritten law .. . the common law of this country,” rec- 
ognized by State and aaecaul legislation and by decisions of courts; 
that the statutory method of appropriating water was designed only 


to fix the relation of the right to a time prior to the diversion and 


use of water; that such statutory procedure was in addition to. and_ 
not in abrogation of the right of appropriation. under such early 
custom; and that the right on compliance with the statutory pro-_ 
vision is complete in that State without actual diversion and use. 
-This holding as to the nature and validity of an appropriation by 
‘custom or by actual diversion and use, notwithstanding the fact of 
statutory. procedure also for appropriating water, 1s in accord with 
the holdings of the federal court for that circuit in the case of 
. Morris v. Bean (146 Fed., 423), and of the Supreme Court of Cali- 
. fornia, from, whose laws hose of Montana were largely. copied. (De 
Necochea ». Curtis, 80 Cal., 397; Wells v. Mantes, 99 Cal., 583.) 
‘While the provisions of a “ee of March 9, 1907, were not spe- 
cifically considered in themselves by the court a said case of Bailey 
 @, Tintinger, and that case was not one. arising under that act, said 
provisions were included in the court’s ‘consideration: of the main 
question involved therein; of the relation between appropriations by © 
diversion and use and appropriations by statutory methods; and the | 
court stated expressly that said act made no substantial. change 3 in 
the method of statutory appropriations. _ : 
The principles announced by the court upon the general question 
a passed upon in that decision are authoritative declarations of 
what the law of that State is as to such question, which this Depart- _ 
-ment is bound to respect in the construction of that act. To hold 
that -the provisions of said act’ are mandatory and exclusive would 
- be unwarranted in view of said decision. Said act did not in terms - 
void or invalidate appropriations | not made in the manner and form 
- therein prescribed, and it did in terms provide that appropriations 
_ from streams in which the waters had not been adjudicated should 
be in-the manner provided by law at the time of the passage of said 
act. Statutes in derogation of common or of long-existing rights are 
strictly construed, and repeals by implication are not favored in law. 


Said act appears to have contemplated two changes only in existing . 


jaw, first as to the evidential effect of water-right decrees, making ~ 
them conclusive instead of, as before, only prima facie evidence of — 
the facts found therein, and consequently of the right of appropria- — 
tion decreed thereby ; and, secondly, as to the statutory procedure to 
be followed in the case: a streams in which the waters have been 
| adjudicated, requiring in such eases an ultimate dears to perfect 
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2. such statutory right, whereby the benefit of the. decieins . relation 
“may be gained, as held in the decisions cited to be the object and — 


purpose of statutory methods of water appropriation. No reason _ 


in the nature of the case appears why the statutory procedure pro- 


vided in said act, any more than the statutory procedure theretofore — - 


‘provided . should be held to. preclude an appropriation by. actual 
- diversion and use. That question can only be important as between 
conflicting claimants, or where protection is desired. prior to diversion 
and use, as the right acquired under statutory procedure is complete 
'- without any such actual diversion and use. (Bailey V. eee 
supra.) | 
The fact that in Montana a general ae ian sniratied all 
claimants to the waters of a. stream is not compulsory (Beach ae 


Spokane R. & W. Co., 25 Mont., 8379; Sloan eé al. v. Byers’ et al 87 


Mont., 508; Bennett . Quinlan, 47 Mont., 247), is not in itself | 
: sufticieiit warrant for holding that the rou cione of said act of March — 


' 9, 1907, as to the statutory procedure therein prescribed, is manda- 





_tory and exclusive, in view of the authoritative declarations of the 
court in said case of Bailey ». Tintinger as to the fundamental appro- 
priation law of that State and the principles governing appropria- 
tions in general. Such questions are for the courts and not 
for this Department to decide. 

| In the absence, therefore, of an authoritative construction by the 
courts: of said act, this Department will, consistently with the deci- 
sions in the. cases Clea. recognize as tint to support final proof 


on a desert land entry for lands in the State of Montana an appro- . 


. priation by actual diversion and use, whether from an adjudicated 
or ‘an unadjudicated stream, provided it shall appear by satisfactory 
evidence that there are unappropriated waters sufficient to satisfy 


such appropriation and to permanently reclaim the lands. 


Statutory procedure’ being considered as directory only a right 
once acquired by actual diversion and use is not lost by subsequently 


posting notice. (Brown vw. Newell, 12 Idaho, 166); nor does one 
- who posts a notice lose a right to appropriate thereafter by actual | 


diversion and use, without completing the statutory procedure com- 


| menced by such posting of notice, and he loses only a right of rela- 


tion, his right in such case dating from such diversion and use. 
(Wells v. Mantes, supra.) pS 
The. real question in any case is whether there is water, siiGenb | 


_ for the purposes of the. entry, actually in use under claim of right . 


_ prima facie valid. It appears in this case that Strouf has had since 
1909, without protest from any one, the actual use of water for the 
irrigation. of these lands from a stream of such considerable size, and 
| with prior appropriations therefrom shown of a comparatively small 
amount, not sufficient to preclude his. ee as to enable. | 
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, him to. eeetaun said lands ; in fact. He hae therefore, : a water right 
“which is prima facie sufficient in law and in fact, as above stated, 
' for the purposes of his entry, and his proof is therefore he ida 
The decision oe from.1 is accordingly reversed. 


es 


MAYES v. COATES. 
Decided November a 1914. 


PRAcrion—Furpine. oF FACTS. 

It is not the duty of the land dennpement to make a finding of facts in a 
ease completely disposed of upon other grounds. _ 

| SILETZ HoMESTEAD—REINSTATEMENT—ACT oF Marce 4, 1911. : 

. After finding that reinstatement of a homestead entry within the former 
Siletz Indian reservation, under the act of March 4, 1911, is barred by 
an ‘intervening adverse homestead application, and the ease is disposed of 
on that ground, the land department declines to make any further finding 
respecting alleged occupation, Sue ons and _ improvement of the land. 


Jonzs, First Assistant Secretary: | 7 . 
~ Counsel for William D. Coates has filed a motion requesting the 
- Department to make a finding of fact as to his— | 
compliance with the requirements of the act of March 4, 1911, as to entry, 
occupation, cultivation, and improvements, to the end that when patent issues 
to the heirs of Oscar Mayes pur suant to the departmental decision of March 
12, 1914, the case may be transferred to the courts for decision as to the cor- 
rectness of the departmental ruling under which petitioner’s application for the 
reinstatement of his entry was denied, viz: that on March 27, 1911, Oscar 
Mayes had the equivalent of an entry of record within the meaning of the act . 
of March 4, 1911, which eee a bar to the reinstatement of movent 
Coates’ entry. : 
| Coates upon July 31, 1902, ands homestead ee No. 0399, ae 4 
the NW. 4, Sec. 33, T. g S., R. 9 W., Portland, Oregon, land district, 
within the former Siletz Indian Reservation. : Final proof was. of- 
- fered July 28, 1903, but final certificate of entry withheld pending ‘ 
investigation. The entry was ordered canceled by the Department 
in its decision of February 4, 1909, a motion for review being denied 
May 26, 1909, and a petition for the exercise of sapere power 
August 31, 1909. (38 L. D., 179-181). 
In the latter decision the Department found: 


The clearing and cultivation of the land by Coates is so nominal as to. 


amount to .a mere pretense and the improvements are of a minor character, 


Upon the essential question as to whether any actual residence for three years 


or any other peroid was established, while the evidence is conflicting, the great 


preponderance thereof is to the effect that he did not maintain any such resi-- 
dence, but, on the contrary, made visits to the land, which » were. of a mere 
transitory and temporary character, | : 

| ‘Upon application filed in behalf of Coates for fies seinatatement - 
_ot his entry under the act of March 4, 1911, supra, the Department 
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in its decision of January 28, 1914, held reinstatement to be barred 
because of the intervening homestead application of Oscar Mayes, 


filed March 15, 1910, accompanied by payment. required by law and -s 


based upon an aileoed settlement made December 10, 1909, and there- 


after maintained. Motion for rehearing of the latter decigion was 


denied March 12,1914. Request of counsel is to the effect that the 
| Department now make finding with respect to the alleged occupa- 
- tion, cultivation, and improvement of the land by Coates. 

In the view of the Department, the first question to be determined. 
in this and similar cases arising under the: act of March 4, 1911, 
‘SUpTa, 18 whether or not reinstatement is barred under the provisions. 
of that statute, which provides reinstatement may not. be permitted 
where. a contest or other adverse proceeding had been commenced 
against the entry and notice thereof served before the submission of ° 
proof or within two years thereafter, or where another entry is of 
record covering such land. If it be determined that a a, statutory bar to — 
reinstatement exists, further findings are entirely unnecessary and 


outside of the requirements of a case, other questions becoming» 


“moot.” In the view of this Department, as expressed i in said deci-. 
sions of January 28 and March 12, 1914, reinstatement is prohibited 
by the statute of 1911, because of the een ne homestead applica- 
tion of Mayes, which finding completely disposes of the case, SO ) far 
_as this: Department 1 is concerned. — 

It is not, in my opinion, the duty of this Department a ae a 
finding of facts in a case completely disposed of upon other grounds, | 

and this, I am informed, has been the general practice. ‘The same 

practice is followed in the courts, as shown by numerous decisions. 
If the practice were to obtain. in the courts and in this Department 
of deciding questions which have become moot or unnecessary to be 
_ considered because of the disposition of the case on other grounds, it 
would seem that to that extent the decisions would become i in the. 
nature of dictum and not binding. or conclusive: Such a practice 
would: be not only unnecessary but in many instances objectionable 
and embarrassing, not only to, the courts and. the Departments, but.to 
litigants. — 


The Department tietotors isdines to saaue fot dts established 2 


“practice in this respect and to at this time make findings of fact in | 
the case of Mayes v. Coates, finally disposed of by it upon the ground 


heretofore stated, that reinstatement is barred by. the express terms | 


of the statute. 
It may be ee that a finding of the Paets as s to occupation, 


cultivation, and improvements in said:case at this time is not essen- -~ 


tial to a proceeding by Coates in-a court of omipetent jurisdiction to , 


see | determine the a question mone 
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INSTRUCTIONS, 


April 23 1914. 


RECLAMATION HOMESTEAD—ASSIGNEE—ACT OF J UNE 23, 1910—RESIDENCE. | 

__An assignee under the act of June 23, 1910, of a homestead entry within a 
reclamation project,.made under the provisions of the reclamation act, is 
not required to reside upon the land or in the vicinity thereof as a condition 
prerequisite to obtaining a patent and. water right. . 


Jonus, First Assistant Secretary: 
Tam in receipt of your [chief counsel of Reena aan Service] _ 
letter of March 17, 1914, wherein you state that the question has — 
arisen as to whether, in case of a homestead entry within a reclama- 
tion project, and made subject. to the provisions of the reclamation 
act of June 17, 1902 (82 Stat.; 388), an assignee under the act.of June 
23, 1910 (386 Stat., 592), 1 is required: to reside upon the land or in the 
neighborhood thereof | in order to perfect a water right, as in case 
of lands in private ownership. mS | 
The reclamation act of June 17, 1902, supra, authorizes the fae 
nishing of water for ‘irrigation to ae see of lands: first, public 
lands of the United States entered under the homestead laws, such | 
-entryman being required by section 5 of the act. to comply with the 
homestead laws and in addition thereto reclaim at least one half of — 





the irrigable area of the entry, and before receiving patent pay to 


the government the charges apportioned against the land, as pro- 
vided in section 4; second, for the furnishing of water a the irri-- 
gation of lands in private ownership, the conditions imposed with — 
respect thereto being that no right to the use of water shall be sold 
for a tract exceeding 160 acres to any one landowner, and that no 
sale be made unless the landowner i | 
an actual bona fide resident on said land or an occupant thereof peetding in the 
neighborhood of said land, and no such. right shall permanently attach until all 
payments therefor are made. | 
The act of June 23, 1910, supra, which pelntes eee to ands 
within reclamation piroiects entered under the homestead laws and 
the provisions of the act of June 17, 1902, supra, provided that after 
the filing by entrymen with the Conmincioner of the General Land 
Office of satisfactory proof of residence, improvement, and cultiva-. 
tion for the five year's required by law, such entrymen— ° . 


may assign such entries or any part thereof to other persons, and such as- 
signees, upon submitting proof of the reclamation of the lands and upon pay- 
ment of the charges apportioned against the. same, as provided in the said act 
- of June seventeenth, nineteen hundred and two, may receive from the United © 
States a patent for the lands: Provided, That all assignments made under ‘the 
provisions of this act shall be subject to the limitations, charges, terms, and 
conditions of the reclamation act.) . Os - 
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It is sae feta the language of the act that to become entitled 
to the right to assign such a homestead entry the original. entryman 3 
-must have fully.complied with the requirements of the homestead, 

_ law as to residence, and in practice. such an entryman is not required _ 
to reside upon the land or in the neighborhood after he has submitted 

satisfactory proof of such residence, improvement, and cultivation 

for the period required by the homestead laws. It seems to follow 

that no greater or additional obligations should be imposed upon the 
assignee than were imposed upon the original entryman, and that 
such assignee should not be required to repeat or duplicate, with: re- 
spect to the lands secured by assignment, the conditions already sat- 
isfied by the original entryman. It has been contended that as- 
signees under this act must possess all the qualifications of a home- 

_ stead entryman, but this contention was disapproved by this Depart- 


- ment, it being held that the law contains no warrant for. nopesns ee 


such a limitation. 7 
' The conditions which remain to be fulfilled by thers assignee ee a 


~ homestead entryman in such a case are the payment of charges spe-. ~ 


cifically mentioned in the act of June 23, 1910, and such other con- 
ditions as may be imposed by: the law, which may ‘include the recla- 
~ mation of one half the irrigable area of the land, provided that this 
| requirement has not been previously fulfilled by the original entry- 
- man. As intimated, the original. entryman, if he retains the land 
entered, is not required to continue his residence upon the land or 

in the vicinity after submitting satisfactory proof of residence, and 


| nothing i in the law seems to impose the requirement of residence upon - 
an assignee. His assignor has already fulfilled all the requirements - 


of the law in this particular, and it remains for the assignee a to 
complete the unfulfilled conditions. : Sh 
‘The owner of private land’ within a reclamation projects occupies a 


somewhat different status from the homestead entryman, in that he 


is not specifically required to reside upon the land and. perform im- 
provement and cultivation, his land is not subject to division into 
farm units, nor is his entry subject to cancellation for noncompliance 
with law as in the case of the entryman. Whether this be the reason 
or not, it is apparent that Congress imposed different conditions 
upon the owners of private lands than upon homestéad entrymen, — 
and the residence required of the private landowner has no par- — 
ticular bearing upon the construction of the law with respect to the 
homestead entryman. | | | 
' Upon careful consideration of the entire subj ect, 3 am. of the opin- 
lon that neither the act of June 28, 1910, nor any other existing _ 


reclamation laws contemplate or require the assignee of a. homestead : 


entryman under the act first mentioned to reside upon the land or in. 
the vicinity thereof as a condition prerequisite to the ne of a 
patent and a _ water right by such assignee. 3 


: 


aa 
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: COLEMAN ve De BONNIOT. 
" Decided June 2, aad 


‘Contest or ENTRY WiTHin Forssr Rusmevs“Pomremende Rigut. 
A preference right of. entry is acquired by a successful contest against an 
entry within a forest reservation, but such right remains suspended until 
the land shall be restored and become subject to entry. 


Jones, First Assistant Secretary: 

Thaddeus P. Coleman has appealed font Pieraes of i 1, 
1918, by the Commissioner of the General Land Office affirming the 
action of the local officers rejecting” his epson to make timber | 
and stone entry for lots 3 and 4 and E. 4 SW. 4, Sec. 18, T. 1 S., Rie 
47 1i., La Grande, Oregon, land dice. 7 - 


It ween that Gean Rainseyer made homestead entry for said 


land on February 15, 1904, which was contested by Pierre De Bonniot — 
July 17, 1908, char oie abandonment. Pending the contest the . 
entry was re slinquished and the contestant was notified, but inasmuch — 
as the land was embraced in a national forest reservation, which was 
made prior to the initiation of the contest, and existed at the time of 
the cancellation of the entry, the land was not subject to entry and 


- therefore the preference right remained suspended. 


_ The land was eliminated: from the forest reservation and restored - 
to settlement October 22, 1910, and to entry November 21,-1910. © 
_ De Bonniot was not noufied until April 14, 1918. -He filed timber 
and stone application for the land on May 2, 1913, and the applica- 
_ tion of Coleman to make timber and _ stone entry, which had been — 
filed on April 14, 1918, was rejected because of De Bonniot’s pref: . 

erence right of entry. The Commissioner in the action appealed - 
_ from affirmed the action of the local olficers, a as above stated, in the — 
rejection of Coleman’s application. — | 
It is urged on appeal that De Bonniot was ae entitled to a pref- 
erence right of entry for the reason that the lands were reserved 
‘at the date of the initiation-of the contest and at the time of the 
cancellation of the entry, and as the land was not then ena ect. to 
entry no preference right could be allowed. 
There is no difference in principle as to the allowance of prefer- 
ence right upon contest of an entry,.whether embraced in a forest 
reservation or embraced in a. withdrawal made under the Reclama- 


~~ tion Act. In the case of Joseph F. Gladieux (41 L. D., 286) it was 


held that a preference right of entry was acquired by senses til con-. 
test of a homestead entry although the land was embraced in a rec- 
lamation withdrawal, but that said preference right could: not be 
exercised during the existence of such withdrawal as the land was 

not subject to entry. The right to make entry under the preference. 


q 
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“gained through eonteay: was. S aurponed until the land pee subject . 
to entry,.should the withdrawal be vacated. See also case of Long v. 
Lee (41 L. D., 326). | i : | 
The decision appealed from 1s clearly correct and . is accordingly _— 


affirmed. 
“7 ® 


PATENTS FOR OIL LANDS IN WITHDRAWN AREAS—ACT OF 
AUGUST 25, 1914 


INSTRUCTIONS. 


_ DEPARTMENT OF THE INTERIOR, © 
Generar Lanp Orricr, 
Washington, November 20, 1914. 


_ The Srorwrary or THE Lyrerior. 


Sir: I beg to submit herewith for your consideration and poral 
proposed instructions and forms of application and agreement for 
use under’the act of August 25, 1914 (Public, No. 187), authorizing 
— the Secretary of the: Interior, under certain conditions in the act 
provided, to enter into agreements with the applicants for patents — 
‘for. oil lands in withdrawn areas pending determination of title. 
The papers submitted consist of (a) form of application, (b) im- 
structions, and (c) form of agreement. It is intended if. these i in- 
structions and forms are approved to poe same entirely on one 
double sheet of paper. — 
_ I have the honor to scogumand the approval of the papers sub - 
mitted. | 7 
Very respectfully, : | : | <4 
& | Cuay Tariman, Commissioner. 
| opted. November 91, 1914: i ¢ 
| A, A. Jonss, 
i rst Ageia Secretary. 


APPLICATION FOR AGREEMENT UNDER THE ACT oF Auaust.25, 1914 ii Pustic, 187). 


re ee ee ee ee re ee i - 


‘The undersigned, a gO ena ee eee cone » hereby applies for an 
(Name of applicant.) 

| ecmcal or contract with the Secretary of the Interior for the disposition. of. 

oil and gas. from the -lands hereinafter described, as authorized under the act 

of Congress, approved August 25, 1914 (Public, 187).. In support of said appli- 


 eation this applicant respectfully represents as. follows, which representations 


Be the. said opplceyy hereby warr ants: to be true and correct. 
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1. That sib a is the identical person | or corporation, who under date of 
(He or it.) 
bith ae iment a ota Lite alo ‘filed in the local land office at TS ener 
: State of -- ee te pleas mineral application, serial number —_.-_.._ for the 
Le Sea Mt Te eee placer claim. , embracing ~.---___--___--.-_--__.. 3 
of Section —_.---~_ , Township ee , Range ~----~-) LE 9A: ee land 


district, State of --.--._----__-__-_ 
2. That the applicant desires the souteae’: or agreement herein applied for ; 


to embrace the following described lands: __---.-----____-____- Boe serie 


i PDs ge No Op Ny ene eT ee ee ae ee en ee ae Se a ae ee ea ee ee ee eS 


. 3. That oil or gas “Was “discovered, or was being ‘produced, upon the lands COV-— 
ered by this application on or before August 25, 1914, or drilling operations were 


in actual progress on October 3, 1910. 
(Strike out whichever is not. seprepeat ) 


4 That, so far as known to applicant, the following enumerated . persons or 
corporations are the only ones claiming any right, title, or interest: in and to 
said lands or any portion thereof, or to the oil or gas produces i therefrom, and 
aie respective interests are herein set forth. ; 


Name. - . a Interest. >< 


rm mm ree rr et ee ee i ae ee ee re i ee en ee re ee ee 


ee es ee ee ee re ee ee es ee ee ee ee ee 


(A fuller statement of interest may be attached if desired.) . 
6B That the number of wells being operated on the land covered by this appli- 
cation’ for an agreement or contract is ~..--.______ and the approximate daily 
gross production of each well at the present time is as follows: .-_----._. moe 
6. That contracts for the sale and purchase of the oil and gas products arising 
from the operations to be carried on under the agreement herein applied for, on 
the lands covered thereby, have been entered into with: ‘the following and no 


others : Stee lias aes eens ee ee cng a pte ees Seeeeriorks aE etn as ane 
Duly authenticated copy of each of said contracts is hereto. attached and made | 
a part of this application. 
%,. That the portion.of the gross proceeds arising from the sais of the oil and 
_gas which is to be placed in escrow during the life of the contract or agreement | 


herein applied for, will be deposited 71 7s: oa A aad ‘Bank, - 


There is hereto attached a statement’ by 8 |: ae ene ee a ce a ese of said 
(Officer, ) 


bank which sets forth the rate of interest to be allowed on said escrow depot 
and the method by which said interest is to be computed. 4 

8. That there are hereto attached duly executed waivers by each and every - 
one of the parties claiming an interest as specified in paragraph four, releasing | 
the United States from any claim or demand whatsoever arising from ne exe- 
cution of this agreement by the: Secretary of the Interior. 


. : , a 2% (Name of applicant.) 
_ (Corporate seal if corporation be the sop) , if 
(Address. ) 
sae a eee a cate ane Sale ici, etl et ie Oe first duly sworn, deposes and 
says he is the.___-.-._._-__-___ eae Ne EE Ls, Oe tS ee Re ane ae ae 
named in the foregoing application ; that he has read the foregoing application 
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- and knows. the apnieney thereof and that the facts inavelri stated are. ts ue , accord: 
ing to the best of his knowledge, information, and belief. 


rm cm ee re ee ee rere ey ee ee ee eee ee es ee 


SSS SS SSeS ea SSS SSS = 


WN otary E Public, 


Instavorions. 


ae “This apolieationcé can ie made and. fhe: sonbince ‘executed only by an ere 
eant for mineral. patent 1 for oil or gas: lands: embraced in an order of with- — . 
drawal. : ; 

2. The application and: the contract must be exectited. in. triplicate and filed ‘ 
in the local land office in the district in which the lands are situated. One set - 
only of the exhibits. accompanying the application need. be authenticated, but the 
others must be true copies. 


8. In the option of the. applicant: the Rpptieniion and. endteact may ‘cover all — ; 


_ the land embraced. in the application for patent or one or more legal Bue 
’ divisions thereof. . , 4 

4. The form of ‘waiver provided for in section 8 of the application must be 
_ absolute and. unconditional, and if by a corporation, proper evidence of. authority: 
for the execution of such instrument must be attached. 

5. Immediately upon filing of the application and. contract, properly executed, 
the Register and Receiver will assign to them the same serial number that the - 
_ application for patent bears and. will forthwith: transmit them by special letter 
_ to the Commissioner of the General Land Office. : ; | ne 


AGRREMENT. 


Under Act of rere os. 1914 (Public No. 187), for disposition of oil and pas. produets | 
pending potenmiaon of. proceedings £Oe patent. 


‘THis AGREEMENT made. aaa entered into by and between the Secretary of the 
Interior, acting for and in behalf of the United States, party of: the first part, 
6 eee a sera eas ae Steeda hereinafter called the applicant, ae of 
the second part: . 


. WITNESSETH, That for and in consideration of the attached. apolicd ioe and of - 
the mutual covenants and agreements hereinafter provided, ond the: pene: and = 


privileges’ hereby granted,. the parties hereto agree as follows: <% 
1. That this agreement is made on the basis of the statements and representa- 
tions made by the applicant in the attached application, which statements and. 
_ representations the applicant warrants to be true and correct ; it being further 
‘agreed that in ‘case such statements and representations shall’ be found by the 
_ Secretary of the Interior to be untrue or incorrect in any material respect, such 
finding shall render this agreement. subject to cancellation by. sald Secretary at 
his option and _ on notice to the party of the second part. 
2. That commencing on the date of this agreement, and centile for the 


= period pending the determination by the Secretary of the Interior of the title 


- to the land ermbr aced in the attached application, or such other disposition of 
the same as. may be authorized by law,- under the rules, regulations, and 
practice of the land department of the United States, said applicant and all 
- persons claiming by, through or under him, as indicated in the attached applica- 
tion, shall be authorized to work and operate in ‘and upon said lands: for the 


rae : 
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. production of oil and gas Histertony in the manner and on the terms and condi- 

tions herein provided and not otherwise. 

3. That the applicant shall conduct all drilling, pumping, and other operations 
‘for the production, storage, and sale of the oil and gas products from said land 
in workmanlike manner in accordance with approved practices and methods 
of operation for the prevention of waste or damage to said lands, or to other 
lands, for oil and gas producing purposes; and to this end applicant agrees to 

- comply promptly and at his own expense with all reasonable rules, regulations, 

-and requirements of the said Secretary of the Interior, his duly authorized - 
agents and representatives for the prevention of damage and waste.as aforesaid. 

4; That all of the oil and gas products of a marketable character arising from 
the operations provided for in the last preceding paragraph shall.be sold and 
disposed of in accordance with the contract or contracts for the sale and pur- 
chase of such products submitted with, and as a part of, the attached applica- 
tion, or such other contract or contracts as may HEren ster be entered into with — 
‘the approval of the Secretary of the Interior. 

5. That one-eighth of the gross proceeds, arising from the gale of such oil and 
gas products, as provided in the preceding paragraph, shall be deposited by the 
purchaser or purchasers thereof, in the national bank designated in said applica- | 
tion, to be held by said bank in escrow, as in this contract provided, such pay- 
meuts to be made monthly on or before the tenth day of each month for ali oil. 
and gas sold during the preceding month; the balance (seven-eighths of such 
_ gross proceeds) shall be paid to the party or parties entitled thereto ; full and 
detailed statements of. accounts ot sales” and purchases, as, aforesaid,.shall be — 
made by said purchaser in triplicate, one to accompany the payment to said 
bank, one: to the Chief of Field Division of the General Land Office in whose 
division said land is situated, and one to the party of the second part. __ 
_ 6, That said portion of the gross proceeds, to be deposited in said bank in 

escrow, as provided in the last preceding paragraph shall be subject to change -~ 
| by the Secretary of the Interior at any time on 30 days notice: Provided, That | | 

- In case such portion shall be increased, it shall be optional with the second party — 

to continue under this agreement : Provided further, That notice to discontinue. 

- operations hereunder shall be filed in the proper United States Land Office 

within 10° days after the receipt of notice of such increased amount . to be de- 

- posited in escrow, | 

7, That all interest accruing on the portion of such eTOSs proceeds, deposited | 
in said bank in escrow as aforesaid, shall be added to the principal at regular 
intervals in accordance with the previous understanding with said bank as 
indicated in the attached application ; that in case the land department of the 
United States shall finally determine that under the law, rules, and regulations - 
controlling the granting of patents to mineral lands, said second party is entitled 
to a patent to the land and premises described and applied for in said mineral 
“application, and: embraced by this contract, then and in that case, on the 
issuance of said patent the Secretary of the -Interior shall so certify to said 
bank, whereupon said bank shall-be authorized and deemed: instructed by the 
parties hereto, to pay over all moneys deposited therein under the terms hereof, 
‘with accumulated interest, to the second party; but in case the land department 
of the United States shall finally. determine, in accordance. with the law, its 
rules, regulations, and practice, that the second party is not entitled to patent 
for the lands and premises embraced in this agreement, and same shall be 
~ finally rejected, then on receipt of the certificate of the Secretary of the Interior 
to that effect, said bank shall be authorized, and it shall be deemed to be in- . 
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_ structed by the parties hereto, to pay over all of said payments and accrued 
interest to the Treasurer of the U nited States, whereupon all and every claim; 
right, title, or interest in said funds and accumulated interest, either on the -part 
of the second party or any person claiming by, through or under him, shall 
cease and terminate; in either of the eases above described, operations under 
this contract shall cease and.terminate on the issuance of the certificate of the 
Secretary of the Interior as. aforesaid ; but in case this contract shall, under 
any of the provisions hereof, be canceled prior to the final determination of the 
- matter. of’ said application for patent, any moneys theretofore deposited in 
escrow shall nevertheless remain so deposited until said ea for patent 
shall be finally approved or rejected: . 
8. That in case a portion of the land embraced - in this apteomient shall be | 
finally patented to applicant, and patent shall be denied for the remainder 
_ thereof, then such escrow deposits and accumulated interest hereinabove pro- 


-- yided for shall be paid to.the applicant and to the Treasurer of the United 


States in such proportion as the area patented shall bear to the area for which 
patent shall be denied, as shown to said bank by the certificate of the Secre- — 
tary of the Interior. 


9. That the said nee of the oil and gas products. and the said bank - 


- shall be. furnished with copies hereof by the party of the first part, and same 
shall be deemed and constitute joint instructions to them ee eas in so far 


- as applicable. 





-. 10. That all the workings, operations, premises, “earpiece. books, and records 
of the second party; or any person claiming -by, through, or under him, per- 


taining to, or included. in, the subject-matter of this agreement, shall, at all. 


| times, be subject: to inspection by the authorized representatives of the Depart- 
ment of the Interior, and such books, records, and accounts shall be kept and 
such reports made as the first party by the Secretary of the Interior or his 
authorized representatives shall, from time to time, direct. | : 

11. Such deposits in escrow, when paid over to the Treasurer of the. United 
States as herein provided, shall be and constitute full and complete payment, . ; 
settlement, accord, and satisfaction of all claims of the United States for tres-_ 
-. pass for any and all oil and gas removed from said premises during the period 
of, and under and subject to, this ‘agreement, as against the applicant, producer 
or purchaser of such oil or gas products, who shall have in good faith and with- 
. out collusion done and performed each and every act herein required to be per- 
formed by him or it strictly in accordance with this agreement, even though 
said application for patent shall be denied. : 

12. That this. contract shall be binding on the heirs, assigns, and ues ee 
sentatives of the second party hereto. © 

~ 18. That in no case and under no circumstances or conditions shall ‘the United . 
States become | liable to any person whatsoever under or by reason of this con- 

tract, or any of its provisions. . 
. 14. That failure or default on the ave of the second party to comply strictly 
with the terms hereof shall render this contract subject to-cancellation by the © 
- Secretary of the Interior ‘at his option immediately on notice of such eancella- 
_ tion to the second party, and the decision of the said Secretary shall be final on. . 
the. question of the existence of such failure or default. 


15.. That no Member of or Delegate to Congress, or ‘Resident Goninisaioner, i 
or officer or employee. of the Department of the Interior, is or shall be admitted ~ 


to ‘any share.or part in this agreement, or derive any benefit which may arise: 
therefrom, and the provisions of section 3741 of the Revised Statutes of the 


= -- 
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‘United States, and sections 114, 115, and. 116 of the Codification of the Penal 
Laws of. the United States, approved March 4, 1909 (35 Stat., 1109), relating 
to contracts, enter into and form a part of this asteement, so far as the same 
may be applicable. 

In WITNESS WHEREOF, the said eaniiee hereto. have caused the execution of 
these presents by: themselves or by their duly authorized officers, aecee or 
representatives, as of the___..-_ day of_.-___-__.. , 191 


ee re ee ee er ee re re ee ee eee ee ee 


es he a i a 


FP ln ce ed es ne a er ee a Se es ee 


ACKNOWLEDGMENT. OF INDIVIDUAL. 
State of__---------~------------+~-+----- any: 7 
aoe : * SSe 


Before ities a notary public, in and for said county and State, « on thie eae 
day of ___-..-.., 191 ,.personally appeared_-_-___- Eee ee er 
-to me known to be the identical person who executed the within and foregoing 
, instrument, and acknowledged. to me that____-~- executed the same as_____- free 
: as voluntary act and deed for the uses and purposes therein set: forth. 


- | =e * | 4 Notary Public 
(My commission expires__.-.__-------_----_----_~) 


ACKNOWLEDGMENT OF CORPORATION, — 


‘State a sae 
County of-----~--------=+-~--- ns ir oo 
On this.22s22 day OF <2 2.0-., As D.IOl , belore means ec 
within. and for the. »_--_and__ efit 2 ecmaasieae ager | — 


ig thew 8 secretary ft aE il ele a corporation, and 
that the seal affixed to the foregoing and annexed instrument is the corporate 
seal of said corporation, and that said instrument was signed and sealed. in 
behalf of: said corporation by authority of its. board of directors ; and said 


. duly acknowledged that they each had in their said official capacities executed | 
- the foregoing instrument as the act and deed of the said company for the con- 
sideration and purposes therein mentioned and set forth. 

Witness my hand and ometals seal this___---day of----.----__., 191 


mc ee ee eee ere ee are ee ee ee 


ee Se ec ee ee ee ee ee 


“Oly commission eriines S26 ee atc) 
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PARKER v. PETERSON. 


~~ Decided November 24, 10h 


Fay Pee rey . 

- A contestant against a homestead entry must file with his contest an ‘affidavit 
- Stating specifically the law under which he intends to acquire title; and 
where he. proposes to acquire title by means of scrip, he must State spe- 
_ cifically the ees of scrip he intends 0 file. 


Jonas, First. Aas Seeretary: - 


Clarence C. Peterson made homestead entry reo 19, 1913, for the. 
| SE. 4 4, Sec. 8, T. 22 N., R. 2 E., M. M., Great Falls, Montana, land 
district, and on June 26, 1914, ‘Stanley Parker filed contest. against , 
the same, charging abandonment and lack of cultivation and im- 


7 ‘provements. 


The. contestant, Pirkee has now appealed from the Commis 
sloner’s decision of August 28, 1914, requiring him to— 


file an affidavit, stating specifically the law under. which he intends to acquire | 
title, that is, the class of scrip he intends to file. 


‘The decision is correct and is affirmed. 


H. T. MECUM. 
| Letter of Hesemuer 9, 1914. ° 


TIMBER, Currine on Mining CLAIM IN NationaL Forsst. : 
Jurisdiction over matters relating to the cutting of timber upon “ends within 


the surface area of mining-claims within national forests is vested in the 


Department of Agriculture and. not in the Department of the Interior. — 


Letter of Aging Assistant Commissioner Parrott, ipproued by First 
Assistant Secretary Jones,.to Mr. H. T. paces 615 a St., Oak- 
land, ee ee | | 


~ 


This office ; is in receipt of your letter of October 12, 1914, in aia | 
you quote the contents of a letter addressed to you by. this office 
under date of March 12, 1914, in reply to a former letter from you. - 
dated February 19, 1914, relative to the right of a mining locator — 
to cut timber from the aes of his location: You state that acting | 
upon the advice of the information received from this office in its — 
letter of March 12, 1914, supra, you proceeded to cut and remove and 
‘use certain timber upon lands within the area of the surface of your 
mining claims for the improvement and development of your prop-— 
erty, and that thereupon you were advised by the Forest Supervisor, 


35017" —VOL 48—14-— 30° 


466 -DECISIONS RELATING TO THE PUBLIC LANDS. 


stationed at Sisson, Cama relative. to 5 the purposes ‘for een 
* you can cut timber from the lands in ‘question, according to the in- 
_ terpretation of the Solicitor of the Department of Agriculture, and 


that the cutting of timber for .other purposes will be considered — 
wilful trespass. You intimate in your letter that you are of the. 


opinion that the advice given you by the Forest Service is too re- 


strictive and not sustained by the intent of the statute, and you. 
. requested this office to consider the subject in connection with the 


opinion given to you by the Forest Supervisor and to further in- 
‘struct you in the premises. | 


The information given you by this office in its letter of March oa 


1914, supra, had reference to its interpretation of the right of a_ 
| me locator to.use the timber on the surface within the limits 


of his claim upon the public domain outside of national forests. It 
“would appear from the context of your letter of October 12, 1914, 
supra, that the mining locations to which you refer are within the 


- limits of a national forest. That fact could not, however, be in- | 
ferred from your former letter since you did not definitely describe 


any particular tract or. tracts of land therein. — 


Among the provisions relating to the control. and darian | 
of national forests contained 1 in the act. of June 4, 189% (30 Stat., 36) ,: 


is the following: | 

‘Nor shall anything herein prohibit any person from entering iAuentneneeat 
reservations for all proper and lawful. purposes, including that of prospecting, 

locating and developing the mineral resources thereof, provided that such per- 

sons comply with the rules ‘and regulations covering: such forest reservations. 


Under the terms of the act of. February 1, 1905 (33 Stat., 628), : 


the jurisdiction of national forests was transferred from the Depart: 
ment of the Interior to the Department of Agriculture. Section 1 


_ of-said act contains the provision that matters affecting the. survey- — 
‘ing, prospecting, locating, appropriating, entering, relinquishing, 


reconveying, certifying or patenting of any of the lands within a 
national forest are still within the Junemicon, of. the former 


Department. 


_ While the ie oatneel of the Interior still maintains jtiedieion: 
jn accordance with the provisions contained in the preceding para-~ 


oh! 


graph, over matters relating to the patenting of mining claims and _ : 


over other questions incidentally involved therein, yet this office | 
considers that the jurisdiction over matters relating to the cutting 
of timber upon the lands within the surface area of a mining claim 


within a national forest is vested 3 In the Forest ue Department 


| of Agriculture. i | 
In view of the foregoing, divs ere given you in office letter 


of March 12, 1914, supra, was not intended to apply to a case such 
as the one presented by you, and I do not consider myself warranted 
in advising you as to your rights in the premises. : 
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EXECUTION OF APPLICATIONS IN ALASKA, 


-Lxsrruorions, 


| Derarrmen | OF THE Iwrentor, 
‘Generat Lanp Orrrcn, | 
Washington, December 9, 1914. 
- RecisTers anp -Recervers, . | | _ | 
Fairbanks, Juneau, and N ome, Alaska. 


Sims: Circular No. 352 [43 L. D., 378] directed feces and Te-- 
‘ ceivers to. reject all applications. to make entry wmien are executed 

more than ten days prior to filing. ° , | 
Until such time as the transportation . facilities i in Alaska are 1m- 
' proved, the ‘provisions ‘of said circular will not be held applicable 
to applications filed in your office. : 
Very respectfully, 


Chay Tariman, Commissioner. 
"Approved, December 9, 1914: | - ae 
A. A. JONES, — 


«Kirst Assistant Seciaas 


PERRIN v. SANTA FE PACIFIC R. R. CO. 


| Decided December 46, 1914. 


-Ramroap Grant—Purcnaser—J URISDICTION OF LAND DEPARTMENT. | 
The land department. is without jurisdiction to.compel. the Santa Fe Pacific ; 
-- - Railroad Company to carry out contracts made by its predecessor, - the: 
- Atlantic and Pacific Railroad Company, to select certain lands: under the | 
indemnity provisions of the grant made to. said company by the act of July 
,27, 1866, for the benefit of the parties with whom such. contracts were 
made; nor is the land department authorized to suspend action upon 
pending indemnity selections by the Santa Fe company for the purpore of 

. forcing that company to carry out such contracts. 


JONES, First Assistant Secretary: 


The above entitled petition involves 21,7 93.88 acres of land chi _ 


the indemnity limits of the grant to the Atlantic and Pacific Rail- 
road Company under the act of July. 27,1866 (14 Stat., 202). 

In brief the petitioner represents that by virtue of a deed to him » 
dated October 15, 1896, by the Atlantic and Pacific Railroad Com- 
pany, through its receiver, C. W. Smith, said company agreed to 
select the above lands.for him and secure patents inuring to his 
benefit from the United States. The Daye of the petition is as: 
follows :. | | | —_— 


BE. B.. Benin by Hamilton: Yerkes & Hamilton, and Jobn M. Rankin, his 
attorneys, hereby petitions the Honorable The Secretary of the Interior to 
exercise the authority reposed in him by statute to compel the. Santa Fe Pacific 
Railroad Company, successor to the Atlantic and Pacific Railroad Company, to 
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immediately fulfill and complete the terms of a bertath contract and deed of 
conveyance entered into between the said H. B. Perrin e¢ al. and the Atlantic 
and Pacific Railroad Company,’ 4 copy of which is filed herewith (Hix. ‘A’’),. 


- The petitioner also prays the Honorable Secretary to suspend action on all - . 
of the Santa Fe, Pacific Railroad Company’s pending lists, or applications of - 


“ any character, the granting of approval of which would. tend to reduce the 
possibility of fully satisfying bis claim, until the issue hereby raised shall 
‘have been disposed of and said. company shall have a a said contract 


and deed.: 
He contends that the Sarita Fe Pacific Raieed oa as suc- 
‘cessor in interest to the Atlantic and Pacific Railroad Company, is 
liable upon-the aforesaid deed or contract of October 15; 1896, by 
. virtue of certain deeds to the trustees upon foréclosure sale, dhett 
deeds to the. Santa Fe Pacific Railroad Company, and the provisions 
of the act of March 3, 1897 (29 Stat., 622), conferring upon such pur- 
chasers and a company to be meoenone a: all the rights theretofore 
granted to the Atlantic and Pacific Railroad Company. The par- 
ticular provisions of the act: of March 3, 1897: (supra), ee to be. 
invoked are as follows: — | 
Provided further, That nothing herein contained shall be construed: 
as in any manner affecting the vested rights . - « . Of any purchasir or 
. purchasers of said lands from said company; .. . . And provided further, 
That in case any uncompleted contracts for the purchase of land shall be pend- 
ing at the time of such foreclosure sale, such new company shall, upon payment | 
to it of any unpaid balance of purchase money for such land at the time pro- 


vided in Such contracts for the sale thereof, convey and release to the holders 
of such contracts all its title, interest, and estate in and. to the land embraced 


in such contracts.. 

_ The matter has been onli toned betas re pends othe 
parties appearing by counsel. -Counsel for the Santa Fe Pacific 

Railroad Company contend. -that, there being no claim to public © 

land now pending for adjustment, the matter is merely a dispute 

between private parties and not one within the jurisdiction of the 


- Secretary of the Interior; further, that: the contract or deed of | 


October 15, 1896, imposed no liability upon the Atlantic and Pacific 
Railroad | Company to select these lands on behalf of Perrin, and 
also that, if such a liability did exist on the part of the Atlantic and 
Pacific Railroad Company, such liability was not assumed. nor did 
it pass by operation of law to the Santa Fe Pacific Railroad 
Company. 

Of the lands claimed. 18,680 acres are 2 still ere | and, there- 
fore, not yet subject to indemnity. selection. Of the 3,118.88 acres _ 


~. which have been surveyed, 1,000 acres have been patented to the 


Santa Fe Pacific Railroad Coupane and 80 acres to Mrs. Fannie 
Drew, and have accordingly passed beyond the jurisdiction of this 
Department. Three thousand nine hundred acres are within the 
limits of me Prescott N ational PORE | | 
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The vight to make Satieiinity selections is J heonkeeeedl upon the | 
Atlantic and Pacific Railroad Company; the predecessor in interest | 
of the Santa, Fe Pacific Railroad. Company, by section 3 of the act ~ 
of July 27, 1866, supra, which provides that the indemnity lands. 
“ shall be slesea by said company . . under ‘the direction 
of the Secretary of the Interior.” Counsel for the petitioner con- 
tend that under the above quoted Janguage and the general super- 
VISOry: authority of the Secretary. of the Interior, this Department © 
‘has power to compel the Santa Fe Pacific Railroad Company to com- 
plete the alleged contract with the Atlantic and Pacific Railroad _ 
Company, or to suspend the pending selections of the Santa Fe 
. Pacific Railroad Company until the. alleged contract. with Perrin : 
has been fulfilled. - | 

It. is my opinion that itis counsel oo the seantien are endearor 
ing to place an unwarranted: interpretation anon the phrase “under . 
the direction of the Secretary: of the Interior.” Such direction. of — 
course contemplates that. only lands properly subject to selection | 
shall be approved to the grantee railroad company. . It cannot_ 
confer upon the Secretary the power and jurisdiction to interpret — 
and adjudicate contracts between the grantee company and private. 
individuals as to the ultimate passing of title, nor does it confer ‘upon. 
the Secretary power to dictate to the grantee company what par-— 


_ ticular tracts within the indeninity limits it should select. 


In the administration of railroad grants the Department, in the. 
absence of a special statutory provision, always deals with the 
grantee itself and not with parties claiming to be in privity with it. 
- Gea Southern Pacifie Land Company (42.1. D. , 522), and some. of 

the language therein used i is pertinent no the jase herein presented. 
At page 523 it was said: . 7 


There is lack of- apparent necessity for the acon invoked, and besides it is 7 


| ‘thought that such action would set a precedent justifying the same action upon 


the application of any equitable owner of public lands and thereby entail upon 
the Land Department a mass of ‘quasi-judicial work ‘which would porous 
embarrass it in the administration of the public- ‘land laws. © 


The following quotation from the decision of Secretary Noble in 
Chicago, St. Paul and Minneapolis Railroad Company (11 L. D., 
: 604 ), at page 618, applies to the request here made: | 


For the officers of the government thus to’ go outeide of their legitimate duties 
to settle disputes . and enforce contracts between parties to which the .Cnited 
States is in no way privy, would be entering upon an undertaking of more. 
“vast: proportions” than the business of the. government itself. The. questions 


_ and complications of law and facts incident to such an inquiry would be endless, | 


and, as probably the railroad company had sold, or contracted to sell, other 
- jJands, more perhaps than it will receive patents for, if the door is thrown open » 
under the present application doubtless jouer peetouere would set up. like - 
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claims with equal or even greater equities, and the executive department, 
organized for the administration of the public laws, would be converted into 
a tribunal for passing upon, determining and enforcing private rights, 
_.. Itis my opinion that the determination of the controversy between 
the parties hereto as to the liability of the Santa Fe Pacific Railroad 
Company upon the alleged contract between Perrin and the Atlantic 
and. Pacific Railroad Company, dated October 15, 1896, is not a 
matter falling within the jurisdiction of this Department, or properly ee 
determinable by it; nor can I find anything in the law which would — 
warrant this. Department in suspending action upon the pending in- 
demnity selections of the Santa Fe Pacific Railroad Company, for the — 
purpose of forcing that company to make a settlement of an alleged - 
pending controversy between it and Mr. Perrin. In short, the 
Inatters presented in the petition are of a nature properly subject 
to disposition by a court of competent eeuen ut at all, and not 


by this Department. 
vee ree 1s nerOR ENS denied. 


ANNA R. ROSE. 


| Decided December 16, 1914. 


SCHOOL LANDS— INDEMNITY SELECTION—-T'RANSFEREE. ; 
Where the State of California, after the approval of a school. fndicinitéy | 
selection, sold and patented to another the lands assigned as base for 
such selection, the State should be given opportunity to protect its trans- 
feree by. selection, on good and sufficient base, of the land so erroneously — 
sold and patented; and in case the State should fail to. make such . selec-. 
- tion, the transferee should be given opportunity: to make appropriate entry. 
- for the land SO purchased from the State. 


J ONES, First Assistant Secretary: | 
Z April 8, 1912, lots 1, 2,3 and 4,.the E. 4 of SW. i of NE. 3 i, the | 
S.4 of NW. 1 of SW. 4 of NE. 4 45, andthe SW. 1 of SW. 4 of NE, 4 
See 36, T. 5-N,.R. 17 W., S. B. M., -were restored to thoiestcad 
entry under the act of June 11, 1906 (34 Stat., 233), and on April _ 
- 22, 1912, the local officers at Logs Angeles, California, allowed Anna | 
-R. Rose to make homestead. entry therefor. : 
‘From a decision of the Commissioner of the General Land Office, 
‘dated June 3, 1913, holding for cancellation the said entry, appeal. 
has. been eoseputed to the Department. | 
It appears from the records of the General Land Office that the 

- State offered the E. $ of Sec. 36, T. 5 N., R. 17 W., S. B. M., as 
base for the selection of the W. nl of See, 14, T. 7 N, R. 29 W., : 
M. D. M., San Francisco, California, land district. This selection © 
“was approved in clear list No. 15, on July 1, 1870. It appears, how- - 
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ever, that. on 1 February. 14, 1888, the. State issued patent te: lots 1 
2, 8 and 4 to Thomas Delano, ade on a 18, 1892, patent: ae 
: eed to Eufemia M. Urtasun for ~ SW. 3 NE. 4 of said ee 
- township and: range: | 
Section 4 of the basis. of saan entered into: between the | 
- United States and the State of ern approves by. the as ald | 
ment, June 16, 1911, provides: | 
That lands in sections 16 and 36 which, Hadar the provisions of the act of 
Congress approved March 1, 1877 (19 Stat., 267), are the property of the United — 
‘States, and which have been sold or encumber ed by the State, are to be selected . 
by the State. | - 
This agreement appears to oo been. entered es for the purpose | 
of allowing the State to protect the title of its transferees in cases 
where a mistake had been made-in the disposition of its lands. The 
records of the General Land Office do not show, however, that the 
State has ever made selection of this land. The record further dis- — 
closes that certain parties are in possession of this land,. claiming 
under color of title from the State. Under the circumstances above 
set out, the State should be given an opportunity to select this land. 
Burtis v. State of Kansas (34 L. D., 304). The Commissioner of the | 
_ General Land. Office is. therefore et first, to notify the State 
that it will be allowed thirty days within which to. proffer a selec- 
tion for this land, submitting therefor good and valid: base; second, — 
in case the State should fail to file such selection within the time 
required, then the Commissioner is directed to notify its trans- - 
’ ferees that they will be given thirty days within which to file appli- - 
cation to make appropriate entry for the land which they. allege 
to have purchased from the State; ¢hérd, in case néither a selection - 
- is made by ‘the State, nor an Rpplesuon. is filed by the transferee 
of the State to make appropriate entry, the homestead entry of 
Anna R. Rose will be permitted to remain intact, otherwise, said 
| entry will be canceled. ; 
. -’ The decision appealed’ from is. accordingly remanded for further 
| proceedings i in accordance with the views herein expressed. | 


HATTIE FISHER HALL. 
Decided December 28, 1914. 


FIOMESTEAD—QUALIFTOATIONS--OWNEESHIP or LAND. 7 

The disqualification under the homestead law arising from the sarneratiiny 
of land is determined as of the date of entry; and an Indian entitled under | 

- section 6 of the act of February §, 1887, to make homestead entry as a 
citizen of the United States, is” not disqualified to make such entry by _ 
reason of the fact that he has a right 4 in ae to an allotment of = 
acres of Indian land. 
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JONES, First demeiane Secretary: -_ | 
This an appeal by Hattie Fisher Hall, ree Hattie Fister, @ 
Pine Ridge Sioux Indian, from decision of the Commissioner of | 
the General Land Office, dated June 9, 1918, shee for cancella- 
tion her homestead entry for the 8S. 4 1 SE. 4 i, NE. 4 SE. 4, Sec. 11, 
and SW. 4 SW. 4, Sec. 12, T. 4 S., R. uf KE. , containing 160 oo z 

Rapid City, South Dakota. . 
_ The date of Hattie Fisher’s entry is ¢ May | 12, 1908.. In her home- 
stead application, which was made under section 2289 of the Re- 
vised Statutes, she stated that she is a native born citizen of the - 
United States. A notation i in red. ink was made on said application, 
as follows: “ Sec. 6, act of Feb. 8, 1887 (24 Stat., 388-390).” No | 
‘fees and commissions were paid at the time of. malting entry, and -. 
there was a certificate from the Indian agent, dated May 7, 1908, | 
setting forth that “Hattie Fisher is a Government ward belies 
to the Pine Ridge Reservation, S. D.” The General Land Office 

treated the entry as one made under the Indian homestead act July 4, . 
 . 1884 (23 Stat., 96), which provides that Indians then or thereafter : 
located on public lands might avail themselves of the provisions of 
the homestead laws as fully and to the same. extent as citizens of the’ 


~- United States, and that no fees or commissions are to be one on 


account of entries or proofs. 

| August 4,1910, Hattie Fisher submitted commutation . proof, pay- 
ing the. picchee money, from which it appears that ‘she established. 

residence on the land October 3, 1908, her house having been built — 


‘October 1, 1908, that she had lived upon the land since settlement, 


_ and that her improvements were valued at $750. It further appears 
_ that she was married April 6, 1910, to one Hall, a white man. . Final. 
certificate issued on said entry Atipuat 15,1910. 

The General Land Office subsequently ascertained, by inquiry a | 
the Indian Office, that 820 acres of land were allotted in the name of 


Hattie Fisher on the Pine Ridge Reservation, the allotting agent’s — 
. certificate bearing date of March 31, 1910. This allotment was ap- 


‘proved by the Department August 8, 1910, and trust patent was 
issued thereon January 12,1911. By direction of the General Land 
Office the local land officers made an investigation and reported that 

the Hattie Fisher who received the allotment was the same person 
as the one who made the homestead entry. 

In decision of May 14, 1912, the General Land Office held ihe 
-_ homestead entry and ‘Anal een for cancellation. After refer-— 
ring to the act of March 3, 1891 (26 Stat., 1095),. amendatory of sec- 
-» ton 2289 of the Revised Statutes, which poe that— 


no person who is the proprietor of more than 160 acres of land in any State or 
. ey shall acquire any. right under the homestead law. i 7 


"DECISIONS RELATING TO THE PUBLIC LANDS, — ATB 


It was aura in. said decision: : 


ae 320° acres of land are held in trust by the United States for this Indian, . 
. with a promise to convey the same to her, after a certain time, it is considered - 
that she is the proprietor of said land, within the meaning of the statute, and 
therefore is not entitled to make homestead entty: 


_ The local land officers, under date of June 26, 1919, Sinaaitied an 
affidavit from Hattie Fisher, in answer to the forboine decision, in. - 
which it is alleged that she was advised by the special allotting agent 

and the Indian agent at Pine: Ridge Reservation, as well as by the~ 
local land officers, that the taking up of a Romie on public lands 
would not interfere with her right. to an allotment’ on. the reserva- 


. tion. It was urged in her affidavit that. inasmuch as her allotment 


was not approved at the time she made homestead entry and, in fact, 
‘not until after she had submitted final proof, she was not at said time 
the proprietor of more than 160 acres of land, and that the subse- ) 
quent allotment did not affect her homestead rights. | 
The General Land Office reconsidered the case and in decision of : 
November 20, 1912, agreed that the subsequent allotment of 320 - 
“acres did not affect ‘Hattie Fisher’s homestead right, “the question | 
4 depending on how much land she owned at the time of entry and not 
on the land subsequently acquired. ake It ‘was_further stated in said 
__ decision: : 


It is thought that the right to take public ind under the Indian homestead: 
: law, and under the general allotment law, are not materially different in their 


_ general purposes (82 L: D., 657). This being the case, it is not considered that 


-an Indian who has.a right in futuro to an allotment of lands in severalty, then | 


wa held by the tribe in common, also has the right to go upon the public. domain 


and take an Indian’ homestead thereon,. thereby receiving both the benefits 
‘coming to him as a member of a tribe of Indians and also receiving the benefits 
_ intended for Indians who have no such tribal rights to landed property. 

Jt is, therefore, held that Hattie Fisher was not entitled to make the. said 
entry under the Indian homestead act. 


_. “That office at the same time directed the local land. oficers to 0 ade : 
_ vise Hattie Fisher— 


that on receipt of an application: to: change her Indian homestead entry to a 
| regular homestead entry, accompanied by the tender of the necessary fee and 
- commissions, this office will consider the question as.to whether such change | 
can be allowed, in view of her present ownership ‘of 820 acres, 


The local land officers subsequently reported that Hattie Fisher 
had paid the requisite fee and commissions, and. following this report 
the General-Land Office again considered the case in its decision of 
June 9, 1918, from which the present appeal is taken. It is stated — 
. in said decision.in further support of the General Land Office’s view, | 
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- that an entry under the Indian homestead act. of Fuly 4, 1884 (03 : 


— Stat., 96)— 


such: as had been initiated by Hattie Fisher, could not be. made by an Indian 
who had. a right in futuro to an allotment in severalty of lands: then eccanied in 
common. by the tribe to which she bel onged— 


as. follows: 


‘It may be safely sania that the area of the lands within the reservation — 


‘and which would be subject to allotment was a matter of more or less exact 
knowledge, and that, hence as early, at least, as June 30, 1907, it was sufii- 
ciently well established that Hattie. Fisher was a member of said band of 


Indians, and would be entitled to and would receive an allotment of 320 acres | 


of the lands of that reservation, though the exact location and description of 
the lands which she could thus secure had not been. definitely fixed and 


— ascertained. 


In view of the foregoing, and for tier reasons aaa by the 


General Land Office, which it is not deemed necessary here to con- 
_. sider, that office concluded that the change of Hattie Fisher’s— _ 
Indian homestead entry to an entry: under section 2289 of the United. States 


Revised Statutes could not be granted, but must be denied, and,, pens that 
, Said HOMCsLeAG entry must be canceled, x 


It : appears that at the time of making s homestead ate Hattie 


Fisher had abandoned her tribal relations and was living separate 


and apart from her tribe. In fact, the-General Land ces in its | 


decision of November 20, 1912, fanad as follows: 


Inasmuch ‘as this Indian has lived upon the public domain, separate. and 


apart from a tribe, this office can make no objection to the commutation of. 


her entry, if she had the right to make the same. 


It is provided in section 6 of the. act of February 8, 1887 (24 


' Stat., 888), as follows: 


And every Indian born within the territorial limits of the United States to — 


whom allotment shall have been made under the provisions of this act, or 
under any. law or treaty, and every Indian born within the territorial limits 
of the United States who has voluntarily taken up, within said limits, his 


_ residence separate and apart from any tribe of Indians therein, and has-adopted . 


the habits of. civilized life, is hereby declared. to be a citizen of the United 

States, and is entitled to all the rights, privileges and immunities of such 
citizens whether said Indian has been’ or not,. by birth or otherwise, ‘a member 
of any tribe of. Indians within the territorial limits of the United States with- 
out in any manner impairing or otherwise affecting the right of any such 
Indian to tribal or other property. | 


"This section was amended by ‘the act of May 8, 1906 (34 Stat, 
| 182), but that portion applicable here, namely— 


- and. every Indian born within the territorial limits of the United States who 


has voluntarily taken up, within said limits; his residence separate and apart 


i 
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_ from any tribe of Indians therein, and has adopted the habits: of civilizea life, 


is hereby declared to be a citizen of the United States, and is entitled to all 
_ the rights, privileges and immunities of such. citizens— 


was reenacted without change in the amendatory section. 

~The homestead application of Hattie Fisher was. on the regular 
form of blanks. prescribed for making entry under section 2289 of 
the Revised Statutes. She described herself .as a native born citizen 
of ‘the United States. Reference in the red ink notation on her : 
application to section 6 of the act of February 8, 1887, indicates that _ 
she was applying to make entry as. such:citizen. There is nothing — 
to show that it was her intention to make entry under any other 
than the regular homestead law, or in any other capacity than 
_ that of a citizen of the United States. Her application was treated 
as one made under the Indian homestead act of July 4, 1884, appar- 
ently because of the Indian agent’s. certificate that she was an Indian 
of the Pine Ridge Reservation, and because no fee and commissions 
_ weré paid: No trust’ patent, however, was issued to her, as provided | 


by the act of 1884, and she was allowed to commute her entry, which 7 
she: could not have done if it were one made under the act of 1884, . 


- as Indian homesteads can not be commuted. (Circular of the Gen- 


eral Land Office of 1904, page 29.) No statement was made when 


*. gommutation proof was submitted as to Hattie Fisher being an 
Indian, and there was nothing in said proof to indicate that the 
- ‘entry was made other than by a citizen of the United States. — i 
Under ‘section 6 of the act of February 8,. 1887, and the facts. of _ 
this case, Hattie Fisher was a citizen of the United States and en- 
titled, as such, to make homestead entry of public lands the same as 


any other citizen. As stated, the fact that the General Land Office 


~ treated her entry as one made under act of July 4, 1884, and that 
she was not charged fee and commissions, was preably due to 
_ the statement in the Indian agent’s certificate that she was an Indian © 
of the.Pine Ridge Reservation. Other than the matter of fee and 
. commissions, the transactions in connection with this entry, in-. 
cluding the making of said entry, the submission of commutation — 
proof and issuance of final certificate, were had with Hattie Fisher 


as a citizen of the United States. Said See: 6, which declared In- 


dians situated as was Hattie Fisher to be citizens of the United 
_ States, also provided, that such Indians should be entitled to all 
the rights and privileges. of other citizens, which includes the right * 


-. to make homestead entry under section 2289 of the Revised Statutes _ 


as amended. But in making entry thereunder she would, of course, — 
be required to establish her qualifications in the same manner and to — 
_ the same extent as any other applicant under said law. Therefore, 

the only question involved here under appeal: from a decision moles 
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ing her Romestad: entry for cancelincon is “whether Haitie Fisher 
was the proprietor of more. than ia acres of land at the date of her 
sa ae 7 
The record Siow ‘iat Hattie wishar: S ienicstes entry was mands | 
and commutation proof submitted thereon prior to approval of her 
allotment on Pine Ridge Reservation. ‘The homestead law which — 
_ attaches the condition that a person must not be the: proprietor of — 
more than 160 acres of land, only defines the qualifications of such | 
person at date of entry. The disqualifications under the homestead 
law arising from the ownership of land isto be determined by the — 


. - conditions existing at date of entry. (Vaughn e¢ al. v. Gammon, 


27 L. D., 647). The law fixes no-limit to the quantity of land a per- 


gon can thereafter own. at date of final proof or date of issuance of 


_ patent. It is conceded in the decision appealed from that the right 
- of Hattie Fisher to an allotment was one 7m futuro at the time she . 
made entry. - -It is immaterial that she was subsequently allowed | an 
Indian. allotment.. | ‘ 
In accordance ii a long line of wall settled aeigoas. on the 
subject, the Department concludes, under the facts of this case, that. 
Hattie Fisher was not disqualified by reason of the ownership of. 
~ more than 160 acres: of land from making the homestead entry she 
did. Her entry having been made as:a citizen, and having earned - 
- title as any other citizen, she is entitled, the requisite fees and com- 
missions having been paid, to retain said. entry under the general 
. homestead law. The decision appealed from | 1S preorane Se | 


co eeaedeeeaaeeeeel 


IN STRUCTIONS. 


- _ December 24, 1914. 


Raepoan’ SELEOTIONS—MINERAL LANDS —PUBLIOATION OF Notice. 7 
The requirement of the instructions of July 9, 1894, that notice. of a selection 
| by a railroad company of lands within a known mineral belt, or within six 
miles of a mining claim, shall be published. for a period of sixty days, is dis- 
continued; but prior to clear listing. any such selection, the lands must be 
found, by examination in the field or hy: hearing, to be nonmineral within 
the. meaning of the granting act. | 


J ONES, First Assistant Seeretary : 
With respect to the requirements of fess of July 9, 1894 “Us | 
iL. D., 21); I have considered the reports of your [Commissioner of 
the General Land Office] office of January 20, 19138, and. September 
23,1912. That circular, among other things, requires publication of — 
notice for 60 days of all railroad selections for lands within a ‘known 

| mineral belt, or within six miles of a mining claim. ~ | 
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In your commiunication 1 of ‘Geptenber 93. 1912, it was stated that — 
‘said requirement does not now appear necessary in view of the pre- | 
. caution taken under present practice.to inquire, through government _ 
officials, into the question of the mineral character of all lands so - 
selected; that examination of such tracts is made in the field by an — 
agent of your office, or ‘reported upon by the Geological Survey, or — 


| both where necessary ; that it imposes a great amount of clerical - 


- labor upon. your office to examine the records as to all lands within : 


v8 3 six miles of such location to see whether there be any mineral claim 


of record. within that aro thus delaying the adjudication of the 
selections. - 7 
_ The extra precaution now bain as ‘above stated, to guard against. — 


. , erroneous issuance of patent to mineral lands would seem to be ade- 
., quate without the publication required: by the circular referred. to. 


- Therefore,. the requirement of publication in such cases will: be 
discontinued ; but prior to clear-listing any such selection, the lands ; 
must be found to be nonmineral within the meaning of the: granting 


act, either through an examination in the manner above stated, or-by._ - 


hearing” upon the question. of the mineral character of the land, 


‘where such question may be in dispute: It is not intended, however, 


to interfere: with the operation of circular of February 21, 1908 (36 
 L.-D., 278), which requires publication. and posting with’ respect to 
| lands embraced i in lieu selections and. scrip oon = 


nd 


BARNETT AND MORROW LAND, IRRIGATION AND ORCHARD co. . - 
Devided December “6, 9th. 


REPAYMENT —RELINQUISHMENT IN Face OF | Conzzsr. : 

- The relinquishment of an entry in the face of a contest, ‘where the Depart- 

ment in a companion case held the entry. there involved for cancellation, is 

-. nota “ yoluntary relinquishment ” within the meaning of the act of March. 
26, 1908, and is no bar to repayment under that act. 


oS REPAYMENT-—ASSIGNMENT OF DESERT LAND. EXNTRY. : 


_ The assignment of a desert land entry carries with it all Hens és repayment 
of moneys: paid in connection with the entry. 


Jonzs, First Assistant Secretary: | So 
-The Barnett and. Morrow Land,. isiotey and Orchard Com- 
pany, transferee. of - Mary P. ‘Morrow: appealed from decision of 
March 31, 1914, in this case, rejecting its application for repayment 
of purchase money paid by Mary P. Morrow on final proof: of her 
_ desert-land entry (Roswell 368), made May 21, 1904, and canceled, 
~ on relinquishment, April 1, 1907. ‘Charles K. Waldron e contested this | 
| entry, and contest was dismissed, 
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The Commissioner: of the General Land Office rejected. final proof | 
and thereupon entrywoman and her transferee relinquished all right _ 
to the land and the entry was canceled. The Commissioner denied 
repayment onan implication that relinquishment and cancellation 
were due to the discovery of false and misleading representations of 
the entrywoman. Nothing in the record shows such fact. 

_ The present entry and one made by Katie Barnett were contested 
after submission of ‘final proof ‘by separate parties. The Barnett 
contest was first heard and the evidence, by stipulation of the parties, 
in that case, so far as applicable, was made the evidence in the pres- 
~ ent one. The local office, in the present case, found in. substance that 
the land involved had not been reclaimed from its desert condition; 
that the system of ditches was and is wholly inadequate for con- 
ducting water on each legal subdivision; no irrigation except upon 
a very small portion of the land; that water enaried | in the main ditch 
was simply turned into the ditch-on said land for a short time and 
was not sufficient to irrigate an adjoining orchard of 160 acres and 
_ from 20 to 40 acres of other land, for which purpose it was used. On - 
these facts, the local office seoommended cancellation of the entry and 
rejection of the final proof. There was no finding of fraud, but in- 
sufficiency of water supply. _ 
. The evidence shows, without vjiéations that strenuous efforts had: 
been made by the parties to irrigate their lands. They had con- 
structed a second and perhaps a third dam, their worl: being washed 
away at each recurring season. 

After the finding of the local office, contestant dismissed his con- - 
test and elaimant Morrow did not appeal but, joined by her husband 
and transferee, the orchard company, encased the land to the 
United States, giving up further attempt at. reclamation. 

The case is substantially like that of Dorey Ditmar (43. L. D. 
104), wherein it was held: a 
| For purposes of administration of this eeeaienk law, it is held that 
wherever an application, entry or proof fails or is defeated for any cause 
short of the voluntary abandonment or relinquishment of the applicant or 
entryman,.it is rejected within the meaning of the statute; and where the 
application or entry is relinquished, as under the circumstances, disclosed by 
this record, such relinquishment will not be regarded, necessarily, as voluntary. 
~The Commissioner of the General Land Office should, in all cases- involving 
repayment, require. a positive showing of the facts relied upon by the applicant, 


and where, aS in this ease, the entry has been relinquished, Such Showing raust 
include evidence that the relinquishment was. not voluntarily made. The 


oi claimant’s affidavit that she relinquished her entry. solely to avoid the expense 


- and uneertainty of a contest with the Government is, prima focte, sufficient 
upon that issue. a eos 
The evidence here shows that in the companion case of Michelet 
against Katie Barnett, the land office, November 23, 1905, held the 
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; water ot unioient. and that Gading was ined i the Depart- : 
ment, December 3, 1906 (unreported), and, as consequence of that 
— decision, Morrow relinquished her entry, SO that it was In no Preps 
sense voluntary. | 

- There remains an additional eal to sonsidse The Bartiatectond : 
denied repayment, on the ground of its assignment, citing as au- 
thority the decision in Tollef Oakland (42 L. D., 181). That case is 
not applicable. It. involved repayment made upon a. timber and 
- stone purchase, which entry is not assignable, but a desert-land entry 
is expressly made assignable by the statute. It is a principle of 
equity jurisprudence that, if a conveyance may lawfully be made, ~ 
the conveyance of itself operates as-an equitable assignment of every — 
right 1 in the thing sold. This is recognized by the land department’ 
in case of soldiers’ additional right. If land be located under sol- 
diers’ additional right, a conveyance of the land by deed oe to 
convey the right itself, if the title to the land fails. 

The case here is similar. When Mrs. Morrow deeded her land. she. 
deeded all the rights that. arose from her SHuey which. included ‘the 
- right to repayment. ae | 
The decision is reversed and, if no. other objection appear, repay- | 

_ ment will be made. ~~ | 
| ‘JOHN MARCKLE. : 
_ ‘Decided December 30, 19th. 


Coa. DECLARATORY ‘ Starewen'T—Bxrmetion—REsECrrON, | me 
Pics expiration. of the period allowed by the statute within which to make © 
proof and payment for lands included within’a coal declaratory statement, | 
without action by the declarant, the declaratory statement expires by 
limitation of law; and subsequent action by Commissioner of the General 
Land. Office. holding the declaratory statement for. rejection is unnecessary 
and without legal effect and furnishes no ground for appeal to the eee 
ment. . ; 


3 _ JONES, First Aeon Weaning: 


- December 7, 1910, Robert Mathieson made homestead entry 015084, | 

at Glasgow, Montana, for the SW. 2 SE. 3, Sec. 32, T. 27 N., R: 58 BE. 
and lots 2, 8, 4, and 5, Sec. 5, T. 26 N. R. 58 E. M. M. , together thee 
other lands, subset to the provisions of the act of June 22, 1910 (36 
Stat., 583). The land was classified as coal land at $20 per acre, and 
ce to entry by Executive order of March 31, 1911. 

August 11, 1913, John Marckle filed coal and declaratory state- 
ment No. 023198, the statement having been’ executed December 14, — 
1912, which alleged that he, entered into possession of the land upon 
December 1, 1911, and had. opened a mine of coal upon February 20, 
1912, at an, expenditure of $F 50, the improvements conenne of an 
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entry about 120 feet long, air shaft, etc. This statement was rejected 
by the register and receiver,.August 11, 1918, for the reason that it 
conflicted with the homestead entry of Mathieson. ~Marckle ap- 
pealed to the Commissioner, who, upon January 19, 1914, held that - 
- Marckle had forfeited any preference right that he might have. 


acquired by virtue of opening and improving a coal mine, by his as 


_. failure to file his declaratory statement, and make application within 
_ the fourteen months allowed by Revised. Statutes, sections 2349 and 
2850, but that he would be allowed thirty days from notice within 


| hick to file an application to purchase. Marckle has appealed from — 


that decision. The appellant, therefore, relies upon possession dating 
from December 1, 1911, and the opening and improving of a coal 
- mine February 20, 1912. He alleges that the delay in filing of his- 
statement was due to an oversight of the local land officers. It fur- — 


ther now appears that under advice from the register and receiver 


-he upon December 15, 1918, filed. another coal land declaratory state- 


ment No. 024245 ioe the same land, alleging practically the same 
_ state of facts. He requests that he be allowed one year from and 


after the date of the acceptance of his second declaratory statement, 


that is, one year from and after December 15, 1913, within which to 


~ make proof and payment for the lands. 
Section 3 of the act of June 22, 1910, supra, Peery as fellsaae. 


Fhe coal deposits in such lands shall. be subject to disposal by the United a 
States in accordance with the provisions of the coal-land laws in force at the. 


time of such disposal. Any person qualified to acquire coal deposits or the 


Tight to mine and remove the coal under the laws of the United States shall 
have the right, at all times, to enter upon the lands selected, entered, or pat- - 


ented, as provided by ‘this act, for the purpose of prospecting for coal thereon 
upon the approval by the Secretary of the Interior of a bond or undertaking 


. to bé filed with him as security for the payment of all damages. to the crops 


and improvements on such lands by reason. of such prospecting. 


~ The regulations of September 8,.1910 (39 he Dali 9), roe 


6, require that as a condition precedent to the exercise of the right ~~ 
‘mentioned to prospect for coal, a bond or undertaking to indemnify. 

the nonmineral claimant must be approved, the. right to prospect to — 
date from receipt of notice of approval of the bond. Nosuch bond, 


- was furnished with declaratory statement No. 023128, but has been 
filed with the second declaratory statement, and the sufficiency of 


this bond is still under consideration by the Commissioner. How- — 
ever, it is not necessary to here pass upon the legality of the coal | 
‘claimant’s entry into possession and the digging of a coal mine prior — 


to the submission and approval of the bond. Section 2849, Revised 
7 Statutes, requires the filing of a declaratory statement watchin sixty 


days after the date of actual possession and commencement of im- — 
pros on the land. Such statements may be: filed for lands | 


‘¢ 
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oe under the act of June 92, 1910, at any: time after such entry. 


| me ~ has been allowed of record +i In the local land office. (Paragraph 6, 


| Regulations. of September 18, 1910, supra.) Section. 9350 requires — 


. all persons claiming a: preference right under section 2348, Revised a 
> Statutes, to prove their respective rights and pay for the lands filed 


_ upon within one year from the time prescribed for filing their re-_ 
spective claims, and upon failure to do so the land pecouIeS subject 

to entry by any other qualified applicant. : | 
Upon the expiration of the period allowed by the ststiite scithin | 
-. which to make proof and payment for the lands included within the 


. declaratory statement, without action by the declarant, the said coal 


declaratory statement expired by limitation of law. See paragraph 
12, Coal Land Regulations, approved April 12, 1907 (385 L. D., 665), 
and Northern Pacific Railway Company v. eri 174.0. S., 622. 


_ Such being the fact, the Commissioner’s decision holding or Biieport: _ 
ing to hold for rejection the said declaratory statement has no legal - 


basis and afforded no ground for an appeal to this Department, nor 


could the coal claimant be granted a preference right to purchase the | 


land for any time exceeding that limited by the statute. Further, 
the claimant has now filed another declaratory statement which is 
in course of adjudication by the Commissioner. 7 
Accordingly, and. for the foregoing reasons, the appeal is dis- 
Iissed. . 3 


rn 


FREE USE OF COAL IN UNRESERVED FUBLIC LANDS IN ALASKA. 
_ Rucurations. 


een OF THE Livrmnron,. 
_ Genera Lanp Orricr, 
| Washington, December 30, 1914. . 
Recrsrers AND REcErvers, 
United States Land Offices at F abate: 
Juneau, and Nome, Alaska: 


Section 10 of the act of October 20, 1914 (Public, 216), provides: 


_ ‘That in order to provide for the supply of strictly local and domestic needs for . 


fuel the Secretary of the Interior may,. under such rules and regulations as he 
may prescribe in advance, issue to any applicant qualified under section three 


- . of this act a limited license or permit. granting the right to prospect for, mine, © 
ca and dispose of coal belonging to the United States on specified tracts not to 
exceed ten acres to any one person or association. of. persons in any one coal. 

- field for a period not exceeding ten years, on such conditions not inconsistent 


with this act as in his opinion will safeguard the public interest without. pay- 
ment of royalty for the coal mined or for the land occupied: Provided, That the 
. acquisition or holding of a lease under the. aa J sections of this act shall be | 


~ B5017° VoL 1481481 ‘ 
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. ne baw to the acquisition, holding, or operating under ae limited. license in this: | 


Section permitted. And the holding of such license shall be no bar to the ecqui- Ss 
sition or holding of. such a lease or interest therein. | 


Owing to’ the legal embarrassment occasioned by eee claims — 


= ~ and there being no settlements or local industries in or adjacent to’. 


the Bering River or Matanuska coal fields, these regulations and the - 
permits provided for, shall not at a! apply to coal aa in 
those fields. — 
| Qualifications—Under the terms of the act, expressed j in carton 3 
thereof, only citizens of the United States above the age of twenty- — 
one years, associations of such citizens, corporations and municipal. 


ities organized under the laws of the United States or of any State 
or Territory thereof, provided the majority of the stock of such cor- : 


porations shall at ail times be owned and held by citizens of the 
United States, are eligible to receive a permit to prospect, for. and 
- mine coal from the unreserved public lands in Alaska. | 
Who may mine coal for sale —All permittees may mine coal for 
sale except railroads and. common ‘carriers, who by the terms of sec- 
tion 3 of the act are restricted to the acquirement of: only such an 
amount. of coal as ey be Peduined and used for their own con- 
7 sumption. 

Duration of permits. “2 Berenite will be granted for two years, be- | 
ginning at date of filing, if filed in person or by attorney, or date 
of mailing, if sent by registered letter, -subject.to the approval of the © 


Commissioner of the General Land Office; and upon application. and - . — 


satisfactory showing as to the necessity therefor, may be extended by: 
the Commissioner for a longer period, subject: to such conditions 


necessary for the protection of the public interest as may be imposed ._ 


prior to or at the time of the extension. _Misrepresentation, careless- 
ness, waste, injury to property, the charge of unreasonable prices for 
coal, or material violation of such rules and regulations governing 
| operation as shall have been prescribed in advance of the i issuance of 


a permit, will be deemed sufficient cause for revocation. 


‘Limitation of area.—The act limits the area to be covered in any = 


one permit to ten acres. It is not to be inferred from this, however, ea | 


~ that the permits granted thereunder shall necessarily. cover that area. 
The ground covered by a permit must be square in form and should 
be limited to an area reasonably sufficient to supply the avait of 

coal needed. 

| Scope of permit. Permits issued under section 10 of the act ée 
October 20, 1914, grant only a license to prospect for, mine, and — 
- remove coal free oe. charge from the unreserved public coal lands 

in Alaska, and do not authorize the mining of any other form of 
E mineral deposit, nor the cutting 0 or removal of timber. 3 og | 
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Bow to nade to ‘Obbain a. permit ihe application’ should o = 


duly executed on Form 4020, and the same should either be trans- — 
- mitted by registered mail to, or filed in person with, the Register and = 


Receiver of the United States land office of the district i in which the 


land is situated. Prior to the execution of the application the appli- 


cant must have gone upon the land, plainly marked the boundaries 


thereof by substantial monuments, and posted a notice setting forth _ 
his intention of mining coal therefrom.. The application must. con-. 
tain the statement that these requirements have been complied with — 


and the description of the.land as given in. the application must cor-— 
respond with the description as marked on the ground... The permit, 


. if granted, should be recorded with the local mining district recorder, , 


: if the land is situated within an organized mining district. | 
When coal may be mined before issuance of a permit.—In view of | 
_ the fact that by reason of long distances and limited means of trans- 
portation many applicants may be unable to appear in person at the . 
- United States land. office to file their applications, it has been deemed’ 
advisable to allow such applicants the privilege of mining. coal as - 
- goon-as their applications have been duly executed and sent by regis- _ 
_, tered mail to the proper United States land office. Should an appli- » 
cation be rejected, upon receipt of notice thereof all privileges under 
this paragraph a and the applicant must cease ee the 
coal. 
. Action by Register. _The aise will oop a proper record of all 
| applications received and all actions taken thereon in a book provided « 


for that purpose. If there appear no reason why the application 


should: not be allowed, the Register will issue a permit on the form. 


_ provided for that purpose. ‘Should any objection appear either as to. 


the qualifications of the applicant or applicants, or in the substance or. 
sufficiency of the application, the Register may reject the application 


or suspend it for correction or supplemental showing under the usual 


rules of procedure, subject to appeal to the Commissioner of the | 
- General Land Office. Upon the issuance of a permit the Register’ 


will promptly forward to the Commissioner of the General Land — 


_ Office, by: special letter, the original application and. a copy of the . 


a permit, and transmit copies thereof to the Chief of the Alaskan Field 


Division, and-to the local representative of the United States Bureau 

of Mines, for their information and use in the event that it should 
be found necessary or advisable to make investigations or inspections. 
_ Note These regulations are intended. merely as. a temporary 
arrangement to meet immediate necessities, as authorized by section 
10 of the act of October 20, 1914, and are not to be construed as 
7 applying to ae ee of public coal lands in Alaska provided in 
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other sections of the. act. Full regulations governing the matter of 
leasing will be issued as soon as practicable. 
Noy, i iar on | | “3 
~ Cray TaLuMan, 

a. ef Commissioner. 
"Approved: ae ee 
-Frannuin K. LANs, | | 

| Sécretary.. 
4—Q20 


APPLICATION FOR. Pear TO MINE Coan 1 IN rererre UNDER oe 10 or THE 
AcT OF OCTOBER 20, 1914 eee 216). 


. Phe Gonimivsiones of. the: General Lond Ofice, Washington, D.C. 
SIR: ‘The undersigned, eee ster ae a ee . ~“tHiaane of apples) | 


‘ : 
ee ce re ee ere ee en ce eh me a eS ee nd im a en ee tO ree rr rt i ee 


ADI aN gS aie tae Sk , hereby appl for a permit to 
(Post-office address. ) ; “ 


prospect tor,,1 mine, and remove coal from the following-described. MANOS tere ct 


SSS SS Se Se ee ee Ee ee SR EE AY Sl aS ce ee Sy et dS 


a i a ar ec a a a eee ae a ge ee a a ee a ne a a ea 


2 SS ee ee a ee er ee er ee en ee —— ore 


a aes RT IN, Te TN Jand district, ee p13 1 0 >; - epee ee 
7 ; . ; 7 ( Direction. yo 


of a eB Alaska, and in support of this application 
make the following. representation as” to qualifications to receive a permit: - 


<== Se ee ee oe sp aR ES SSG a™ ae BA PLE GUST TT PSA SUITS an Pe a gel aOR CEST: orci ed 


ee re ee pe ae a ee ee Se a et ee ae ee a ee Hee et er ee ee ee A SY EE eS oe 


es a Se Se at ee eee ee eee 


spe ec ee ek ee mee ae ee pe ee ry a ere ee a ey Na eke eg es OO ee Om em aah ce et Same QD NO KN cin Sen NOP et Se cane a ee PE DO A gg GU Sn cr ae am amen ee ~ 


by citizens of the United States.) | a at ty | 
‘The applicant further ‘represent (At. Soe ee eta siatn TS not, within 

(He, they, or it.) . 

‘two years last past, applied for or received a permit to mine coal under. tie: 
- provisions of section 10 of the act of October 20, 1914, in-the coal field in which 
. the land described in this application is situated, eo Aes pce cee tens Page, oak 


ee es es ne en a en nt re ce an i nn en er ig ne ft ee em , 


and that the coal herein applied for is to be mined for the purpose of supplying 
the following demands, for which approximately -..__-----.--..-_- tons are 


required SnmuUB ys pec oo ee a ree eee eet | 
(Here itemize the various uses to which the coal is to be applied, 7 


i ee te ae ee st ee ee ee ee ee ee re ey ee ey ti in pc Stans ees Sm mma ih SS min Sw’ Smee NN es guns nfm pum cr Sn ers on mn cy 


. stating the number of tons necessary for each use. ) 


on ew a a a re i i nt es en et en ee 


It is further: represented that the boundaries of the tract qearibed in this 
7 application have been plainly marked by substantial monuments,.and that a _ 
proper notice describing the land and hone the intention of oe applicant to. 
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apply for. a ‘free per mit to mine coal. therefrom, has been posted in a conspicuous . 
“place upon the land. . . i 
On consideration that a permit be ee the supplicant hereby agree 


1. To exercise reasonable diligence, precaution, and skill in the operation. of | ; 


the mine, with a view to the prevention of injury to workmen, waste of coal, 


damage to Government property, and to comply substantially with the instruc- | ’ 


tions and the rules and regulations printed on the back of this application. 

2. To charge only such prices for coal sold to others as represent a fair return. 
_ for the labor expended and reasonable earning value to which ‘the investment in 
the enterprise is entitled, without including any charge for the coal] itself. 

3. Not to mine or dispose of, either directly or indirectly, any.coal from the 
area covered by said: permit for export or any ‘purpose . other than - “ strictly 
local and domestic needs for fuel.’ Dae 

4, To leave the premises in good condition upon the termination of the sermite 


~ with all mine props and. timbers in’ the. mine intact, and with the underground 


workings free from refuse and in condition for continued mining | operations. ° 
7 | Signature of applicant __---=-..___ ee Sacred sper 
| The foregoing application 1 was signed by . oe 


OE ee eS OO SS A lS AS LS SF SS Qe St Arte, eh ow 


7 Wad Ome Bee Gt) OE SET UD OEP eh ne SE ME BE OP ON OP ew See A Ak ee a ee re ee a pe or me ee ee eR Sr ee 


of oe pene 9 , the- applicant therein, in the presence of the 


undersigned, who, at ais request and 1 ne presence and in 
(His or their.). (His or tain ) 


the presence of each other, have subscribed our names as witnesses to the S 


~~ execution. thereof. 


Dated this fo roe ais ous 19° [een oen Territory of Alaska. 
Name ___--__---- ete eee eee ‘Residence _..--$__ 


A me ere re re es ee re re re ee 


—emerees. 


0 OFFERINGS AT PUBLIC SALE—SECTION 2455, R. 8. —ACT MARCH 
| , 28,1912. - 


1s “Cimcunar. 


| DeparrMent OF THE INTERIOR, | 
- Generar Lanp Orrtcs, 
ue 36 Washingt, January 11, 1915. 
Recisters anpD REcErvers, 
_ Untren States eon OFFICES. 


Sms: The sale of isolated tracts of publie land -is entered by 
section 2455 of the Revised Statutes, as amended by the act of June 


-. 27,1906 (34 Stat., 517); tracts which are mountainous or too rough 


for cultivation, though not isolated, may be sold under the first pro- 
~ viso to the act of March 28, 1912 (87 Stat., 77), see page 490; special 
provisions as to lands in Western Nebraska are found in the act of 
March 2, 1907 (34 Stat., 1224). : | 

‘The Sra instructions constitute a revision of those of J uly 17, 
1913 (42 L. D., 236), the paragraphs changed being those num- 
bered 2, 6, 8, 10, 12, and. 14, and the regulations as to offerings of 


i rough or mountainous land, and of the surface of coal land, now : 
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- designated as paragraphs 15, 16, and 17. - ‘The pnONES forms are 


. also changed. 
As revised, the regulations provide (1) that an appheth or pur- 


_ chaser need not be a citizen of the United States; but must at least ~~ 


have declared his intention to become such; (2) that the highest bid- 
der must immediately pay to the receiver the amount of his bid, and 
_ . (8) that a sale shall not, as heretofore, be kept open for an hour, but. 


| shall be declared closed when those present in the office at the hour : | 
named therefor have ceased mene and the ea bidder has ye - 


for the a 
i GENERAL REGULATIONS. 


1. Applications to have isolated tracts ordered into market must _ 
be filed with the register-and receiver of the local land office in the _ 
district wherein the lands are situated. ; | 
“2 Applicants must show by their affidavits, corroborated at 
least two witnesses, that the land contains no salines, coal, or other 
minerals; the amount, kind, and value of timber or sone thereon, — 
if any;. whether the land is occupied, and if so, the nature of the 
- occupancy; for what purpose the land is chiefly valuable; why it is 
desired that same. be sold; that. applicant desires. to purchase the 


land for his own individual use and actual occupation and not for aa 


speculative purposes, and that he has not heretofore: purchased under 
section 2455, Revised Statutes, or the amendments thereto, isolated 
tracts the area of which, when added to the area now applied for, 
will exceed approximately 160 acres; and that he is a citizen of the 
~ United States, or has declared his intention to become such. If — 
applicant has heretofore purchased lands under the provisions of the 
acts relating to isolated tracts, same must be described in the epPnee 
tion by: subdivision, section, township, and range. | | | 
8. The affidavits of applicants to have isolated tracts: ordered into 
aatst and of their corroborating witnesses may be executed before _ 
any officer having a seal and authorized to administer oaths in the - 


a county or land district in which the tracts described 1 in _ the applica- 
; tions: are situated. 


_ 4: The officer before whom such afidavits are baie will, cause 
each applicant. and his witnesses to fully answer the questions con- 
~ tained upon the accompanying form and, after the answers to the 
questions therein contained have been reduced to a to sign | 
and swear to same before him. HS 
5. No sale will be authorized upon the application of a person. aehe 


has purchased under section 2455, Revised: Statutes, or the amend-— 


ments thereto, any lands the area of which, when added to the area 
— a shall: ‘exceed approximately 160 acres. : 
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6. Ones one ‘tract. may -be fcldeds in an ae picatod for mas based 


‘upon the isolation thereof, and no tract exceeding approximately 7 


160 acres in area will be cried into the market. 
7. No tract of land ‘will be deemed isolated and ordered into the 
market unless, at the time application is filed, the said tract has been 


subj ect to homestead entry for at least two years after the surround: © 


ing lands have been entered, filed upon, or sold by the Government, 


| ‘except in cases where some extraordinary reason is advanced suffi-  _ 
- . elent, in the opinion of the Commissioner of the General Land ee ee 


to warrant waiving this restriction. 


8. The local officers will, on receipt of applications, note same upon : 


| the tract books of their fice: and if the applications.are not prop- 


erly executed or not. corroborated they will reject the. same, subject | 


to the right of appeal. Applications found to be properly executed 
and corroborated will be disposed of as follows: | 


( a) If the applicant does not show himself qualified, or if the fast , 


appears not to be subject to disposition under the provisions of para- 


— graph 7, or if all the land is appropriated, the local officers will reject 


the pplication subject to the usual right of appeal; if part of the 


tract is appropriated, they will reject the application as to that - — 

_. part, and, in the absence of an appeal after. the usual notice, they will. 

_ -eliminate the description thereof from the application and take fur- — | 
ther action as though it had never. been included therein. Where 

an appeal is filed, the Commissioner of the General Land Office, if he- 
decides to order into market a part; or all, of the lands, will call. 


- upon the local officers and the chief of. field division for the reports 
| as next provided for, concerning the value of the land. ' 
(b) If all of the land applied for is vacant and not withdrawn or 


pane reserved: from such disposition and the status of the sur- - ~~ 


rounding lands 1s such that.a sale might properly be ordered under ~ 


paragraph 7, the local officers, after noting the application on their 

records, will promptly forward the same to the chief of field division. 

for report as to the value of the land and any objection he may wish 

: to: interpose to the sale, and the rigister will make proper notations 
on his schedule of serial numbers in the event the application is not 


returned in time to be forwarded with the returns for the month in 


_ which it is filed. Upon receipt of: the application from the chief of 
field. division, with his report thereon, the. local officers will attach ~~ 


their report as to the status of the land and that surrounding, the . 


value of the land applied for, if they have any knowledge concerning 


the same, and any objection to the sale known to them, and forward 


__ the papers to ae General Land Office with the returns for the current 


month. 
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9, er aapiaean ton ile wade these inate eaone. will not oe 


gate the land from entry or other. disposal, for such lands may be. © | 


entered at any time prior to the receipt.in the local land office of - 
the letter authorizing the sale and its notation of record. Should 
all of the land applied for be entered or filed upon while the appli- 
cation for sale is in the hands of the chief of field division, the local. 
_ officers will so advise him and request the return of the application: 
for forwarding to the General Land Office. Likewise, should any 
- .or all of the land be entered: or filed upon while the application for 
‘gale is pending before the General Land Office, the local officers. will 
so report by special letter.. 
10. Upon receipt of letter authorizing the sale the local officers will 
at once examine the records to see whether the track, or any part 
-thereof, has been entered. If the examination of the record. shows 
that all of the tract has been entered or filed upon, the local officers 


‘will-not promulgate the letter authorizing the sale, but will report . | 


the facts to the General Land Office, whereupon the letter authoriz- 
Ing the sale-will be revoked. Ifa part of the land has been entered, — 
* they will so report. and note on the tract book, opposite such portion 

of the tract as is found to be clear, that. sale has been authorized, 


giving the date of the letter. Thereupon the land will be considered 


segregated for the purpose of sale. The minimum price set by the 
order for sale should also be noted-on the records. In the event no 
sale is had the price so noted will be effective as to any subsequent ._ 
application for offering, filed within three years after the date of the me 
report of the chief of field division. a 

The local officers will prepare a notice for ablation on.the form _ 


- hereinafter’ given, describing the land found to be unentered, and fix-. 


ing a date for the-sale, which date must be far enough in Avance to 


afford ample time for publication of the notice, and for the affidavit ~_ 
of the publisher to be filed in the local land office prior to the date 


of the sale. The register will also designate a newspaper as published 
nearest to the land described in the notice. The notice will be sent 
to the applicant with instructions that he must publish the same at - 


his expense in the newspaper designated by the register. Payment | | 


for publication. must be made by applicant directly to the publisher, 
and in case the money for publication is transmitted to the receiver, 
he must issue receipt therefor, and immediately return the money to: 


‘the applicant by his official check, with instructions to arrange for. | 


_ the publication of the notice as hereinbefore provided. . 
If evidence of publication is not filed at or before the time set for. 
the. offering, the local officers will close the case on their records, and 
will report the default to the General Land os which will, with- | 
- out letter, close the case on 1 its records. 
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11. Wotles must be published 0 once a week for 5 Serieseative weeks | 

(or 30 consecutive days, if in a daily paper) immediately prior to the © 

date of sale, but a-sufficient time should elapse between the date of _ 
last publication and date of sale to enable the affidavit of the pub- . 
 lisher to be filed in the local land office. The notice must be pub- 

lished in the paper designated. by the register as nearest the land 

‘ described in the application. The register and receiver will cause a 
similar. notice to be posted in the local’ land. office, such notice to— 


remain posted during the entire period of publication. The appli- ~_ 
- cant must file in the local land office; prior to the date fixed for the 


— gale, evidence that publication has been had for the required period, — 
~ which evidence may consist of the affidavit of the peers? accom. - 

: panied by a copy of the notice published. | 
12. At the time and place fixed for the sale the register or receiver 


- will read the notice of sale and allow all qualified persons an oppor-_— - 


tunity to bid. Bids may be made through an agent personally pres-' 
ent at the sale, as well as by the bidder in person. The register or 
receiver conducting the sale will keep a record showing the names of 


the bidders and the amount bid by each. Such record. will be trans ; Pa 


mitted to this office with the other papers in the case. soa ‘. 
When all persons present shall have ceased bidding, the local — 
~ officers will, in the usual manner, declare the sale closed, announcing 
the name of the highest bidder; the highest bid will be accepted and ~ 
_ the offerer thereof (or his principal) will be declared the purchaser, — 
provided he immediately pay to the receiver the amount of the bid; 
- in‘the absence of such payment the officers will at once proceed with 
the sale, excluding bids by him, and starting with the highest bid not 
withdrawn. The accepted bidder must, within 10 days after the — 
- gale, furnish evidence that he is a citizen of the United States or has. 
declared his intention to become such; also, a nonmineral affidavit 
“or (in the States where that is sufficient) a nonsaline affidavit. Upon 
the filing of these papers the local officers will issue final certificate. . - 4 
18. No lands will be sold at less than the price fixed by law, nor at 
less than $1.25 per acre; but a minimum price will be set by the | 
letter ordering the sale, based upon the report of the chief of field — 
‘division. - Should any of the lands offered be not sold, the same will - 
- not. be regarded - as subject to private entry unless located in. the | 


State of Missouri (act of Mar. 2, 1889, 25 Stat., 854), but may again 


_ be offered for sale in the manner Herein eel 
_ 14. After each offering where the lands offered are not sold, this 


~_ Jocal officers will close-the case on their records and ‘report by letter a 


‘to the General Land Office. No report by letter will be made when ~ 
the offering results in a sale; but the local officers will issue cash ~ 
Papers as in ordinary cash entries, noting thereon-the date of the | 
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; jettar authorizing the offering, nae. Ednoke ihe same in hee current 
‘monthly returns. . With the papers must also be forwarded the affi- 
davit of publisher showing due publication and the register’s certifi- 
cate of posting. In all cases where no sale is had the land will, in 
the absence of other objection, become subject. to. ey or filing at - 
once without action by this office. | 


ACT OF MARCH 28, 1912 (87 STAT., 77). 


Be it enacted oy the Senate and House of Representatives of the United : 
States of America in Congress assembled, That section twenty-four hundred and » 


fifty-five of the Revised Statutes of the United. States be amended to read as 


follows: 
“Smee. 2455. It anait be lawful. for the Commissioner of ‘the Generar Lana 


| Office to order into market and sell at public. auction, at the land office of the 
district in which the land is situated, for not less than one dollar and twenty- 
five cents an acre, any isolated or disconnected tract or parcel of the public 


domain not exceeding one-quarter section which, in his judgment, it would be --) 


_ proper to expose for sale after at least thirty days’ notice by the land officers 
of the district in which such land may be situated: Provided, That any legal 
subdivisions of the public land, not exceeding one-quarter section, the greater 
~ part of which is mouatainous or too rough for cultivation, may, in the discre- 
tion of said commissioner, be ordered into the market and sold pursuant to 
.this act. upon the application of any person who owns lands. or holds a valid 
entry of lands adjoining such tract, regardless of the fact that: such tract may 
not be isolated or disconnected within the meaning of this act: Provided - 
further, That this act shall not defeat any vested en which has airenay 
attached under any pending entry. or location. am 


REGULATIONS. UNDER FIRST’ PROVISO TO Seo MARCH 28, 1912. 


15. The first proviso to the act copied above authorizes the sale 


of legal subdivisions not exceeding one- ‘quarter section; the greater 


part of which is mountainous or too rough for cultivation, upon the 
application of-any person who owns or holds a valid.entry of lands 
adjoining such tract and regardless of the fact that such tract may 
not be actually isolated by the entry-or other disposition of sur-— 
| rounding lands. It is left entirely to the discretion of the Commis- 
sioner of the General Land Office to determine whether a tract shall 
be sold, and it will not be practicable to prescribe a set of rules gov- 
 erning ‘the conditions which would render a tract susceptible to sale 
under the proviso.. Applications will: be ciaposed of by you in 
“accordance with the “General Regulations,” except paragraph (fa 
which is not applicable. Applications.may be made upon the form — 
provided (4-008b) and printed herein, properly modified as necessi- 


tated by the terms of the proviso. In addition the applicant or - 


applicants must furnish proof of his or their ownership of the whole 
title to adjoining land, or that he holds a valid entry embracing 


/ adjoining Jand, in connection. with ee Snary, he has met. the ree 


— 
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| quirements of the. law, stating how he has compe tiiotewitti: also 
detailed evidence as to the character of the land applied for, the. 
extent to: which it is cultivable, and the conditions which render the 
greater portion unfit for cultivation; also a description of any and all — 
lands theretofore applied for wader the proviso or purchased under 
section 2455 or the amendments thereto. This evidence must consist 
of an affidavit by the claimant, corroborated by the affidavits of not 
less than two disinterested. tae paying actual ee of the 

facts. ee 7 | | 7 

An application mae ine proviso may include two or more: dante 

(not making more than 160 acres), provided each is contiguous to the. 

game body of land owned or held by applicant; no. person will be 
allowed more than one application thereunder unless he shows con- 

ditions which prevented inclusion therein of all the tracts in question. 

_ And in no event will an application be entertained where the appli- - 
cant has purchased under section 2455, or the amendments thereto, an — 
area which, when added to the area: applied ach shall exceed approxl- 7 
mately 160 acres. a 

16. In the notices for publication and. posting, ° race sale 1s: 
authorized under the proviso, you will add after the description of 


- the land, “ This tract is ordered into the market on a showing that © 


the greater portion thereet is mountainous or too rough for cultiva- 
tion.” | 
ISOLATED TRACTS OF COAT, LAND. 


17. The act of ee approved April 30, 1912 (37 Stat. » 108), 
| provides: | 


That Pe unreserved acne lands of the United - States, aviiisies of - 


| Alaska, which wag been: withdrawn or classified as coal. lands, or are valuable | 
for eoal, “shall | * * be subject * * * to disposition * * -* ‘under — 


- the laws providing for the sale of isolated or disconnected tracts of public lands, 
— but there shall be a reservation to the ‘United States of the coal in all such 
Jands so * * vine sold, and of the right to prospect. for, mine, and remove 
the same in accordance with the provisions of the act of June twenty-second, 
~ nineteen hundred and ten, and such lands shall be subject to all the eee 
and limitations of. said act. Pos 


In administering this act the foregoing regulations should bs fol- 
lowed, in so far as they are applicable, and. these additional instruc- a 
tions are prescribed: | 
_ An‘application to have- coal land offered at public ie must hae 

on its face the notation : 3 | a 


Application made in accordance with and subject t to the provisions and 1 reser- 
vations of the-act of June 22, 1910 (36 Stat., 583). 


In the printed and posted notice of sale will appear the ataent: 


- - This. land will be. sold in accordance with, and. subject to, the provisions and 
| reservations OF the act of June 22, 1910 ( 36. Stat., 583). | . 
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_ The purchaser’s consent to the reservation of the coal in the land 
to the United States will not be required, but the cash certificate and 
patent will contain respectively the provisions specified in paragraph 
7 (8) of the circular of September 8, 1910 (89 L. D., He): co 7 
Very nenectne Yt : 
| Char. Taromay, 
Commissioner. 

: dataseee ed: i 

ANDRIEUS A. J ONES, 

| First Assistant Seoretary. 
. te "(Form 4-008b.) | 
. _ APPLICATION FOR StH or ISOLATED OR ‘DisconnnerEp TRACTS. 


"DEPARTMENT oF THE INTERIOR, 
UNITED STATES LAND > OFFICE, 


To the. Gomacsaronimn< OF THE | Genera LAND ‘Overon: Ber 
Par See eee rae Oe whose post- -office address ig -.-.----_-_- respectfully requests 
‘that the __._.--. of section -_._.-, township ead TANGO, eco" De 


ordered into market ‘and sold under Sec. 2455, Revised Statutes, at public 
. auction, the same having been subject to homestead entry for at least two. 
_ years after the surrounding lands were entered, men upon, or. sold by the. Gov- 


. ernment. 


~ Applicant states that he isa fae eet (here iste wees native-born or 
- naturalized citizen of the United States, or has declared his intention to become 
cr 2a citizen, a as the case may be) ; that this land contains no salines, coal, or other 

‘minerals, and no stone except ies tals See Eat there is no- -timber thereon” 
except _____. trees of the 2-_--_ species, ranging front inches to ~-2222 | 
feet in diameter, and aggregating about ~--.-- ’ feet stumipage measure, of the 
estimated value of $______;. that the land is not occupied except DY oe 
Of ised See post office, who occupies and usés it for the purpose of 
eae ction ae , but does not claim the right of occupancy under any of the 
public-land awa that the land is chiefly: valuable ji 0) eR oe , and that 
applicant: desires to purchase same for his own individual use and actual 


occupation for the purpose. Of «2222052. , and not-for speculative purposes; 


_ that he has. not heretofore. purchased public lands sold as isolated tracts, the — 
| area of which when added to the area herein applied for will exceed approxi-_ 
. mately 160 acres. The lands heretofore as ae ae under said act are 
described as follows: _:--..------ 

If this request is granted, applicant agrees to have notice eubliahed at his | 
expense in the newspaper. designated by the register. | 

(Applicant. will .answer fully the following questions:) . x ¥ 
- Question 1. Are you the owner of land adjoining the tract above described? 
‘If so, describe the land by section, township, and range. | 


ANSWEP: i Sao a eS 
Question 2..To what use do you intend to put the isolated. oe above de- | 
scribed should you purchase same? 7 7 
) Answer. ae ee Rae MOE 7 : 

Question 3. If you are not the owner: of adjoining land, do’ you intend ‘to 
Teside upon or cultivate the isolated aes ; 

PUIG WORS tee es ee 
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“questions 4, Have you esi requested by. anyone to apply for the ovdeding’ = 
of the tract into market? if 80, by whom? | 
_ Answer.. sat Palen ee ge dizec & 

Question 5. Are you acting as agent for any. person or persons or directly or | 
indirectly for or. in behalf of any Berson other than yourscls in making Said 


‘application? = | ae yf | . : ee 


Answer. ee 
~ Question 6. Do you intend to appear at the ale of ae tract if ordered, and 
bid for same? ; 
Answer. Yeast | ia 2 
~ Question 7. Have you any agreement. or. understanding, expressed. or implied, 


with any other person or persons that you. are to bid upon or purchase the land | 


for them or in their behalf, or have you agr eed to absent yourself from the sale — 
or refrain from bidding so that they may acquire title to the land? . 
Answer. pote 


i (Sign here with full christian. name.) 
We are iparaouatiy: acquainted with the above-named applicant and. the land 


_ described by him, and the statements hereitibefore made are true to: te best of cs 


our. Imowledge and belief. 


: a ee a ae a ee ee enn esr nee ee ee 


ee ee ee ee er ee re re ee ee 


- (Sign here with full. christian name. }., . 
I ‘eertity: that the foregoing application _ and corr oborative statement were 
- yead to or by the above-named applicant and witnesses in my presence before 
-affiants. affixed their signatures thereto ; that I verily. believe affiants to be 


_ eredible persons and the. identical persons hereinbefore described ; that said 
affidavits were duly subscribed. and sworn to. porary: me at my ocr: at at Pett 7% 


this ______ day of cs Sener , 1922. 


Ao te a a ine a OE ee SSeS SS SSS Se ee ee ee 


(Official . designation of officer.) » 
(foune: 4-848¢ and. 48484.) 


_ IsoLaTEp TRacT—PUBLIC Lanp eae 


DEPARTMENT OF THE INTERIOR, 
Uniten States LAND. OFFICE, 


Notice is ee given hae ‘as directed. by the Commissioner of the General 


Land Office, under the provisions of Sec. 2455, Revised Statutes, pursuant to... 


the application of ___--__- --, Serial No. Joes we will offer at public sale, 
to the highest. bidder, but at not. less ‘than $_.-____. ~ per: acre, at ~~ UW : 
o'clock __ m., on the Bie eden day of ______.___ next, at this office, the fol- 


lowing tract of VAN ik ose amen come eaten et : 
The sale will not be kept open, but will be declared closed a those present . 
at the hour named have ceased bidding. ‘The person: making. the ere bid. 
will be. required to ‘immediately pay. to the receiver the amount thereof. | 7 
Any: persons claiming adversely the above-described. land. are advised to file — 
their claims or objections on or before. a time Geelenaved for ae 


"Receiver, 
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. REVISED FORMS FOR FINAL PROOFS ON HOMESTEAD ‘ENTRIES. 


| Circunar. 


“Daparracenr OF THE Triraton, 
- GENERAL Lanp OFfFice, 
| Washington, D. 0. eon 12, 1916. 
REGISTERS AND uous, | 
os UNITED Sine LAnp Orricns. ; 7 | 
oe On November 14, 1914, the department: een a revision 
of Forins 4-369 (testimony of claimant) and 4369a (testimony of 
_ witnesses), for final proofs on homestead entries. A supply, of the 
revised forms is being sent to all district offices. | 
On and after March 1, 1915, you wil not accept proofs made on 


es | Sother forms. 


- Because of the fact that many proof- taking officers have eapolad 

themselves with the blank forms heretofore in use, you will, until 
further advised, during the last week of each month, forward to each — 
officer. enough of the new forms for the next ends business, the 
number to be sent to be determined by an actual count of the cases 
theretofore set before each officer. Under no circumstances should 


the number be estimated, and you are cautioned to exercise great 


care in carrying out. the above directions. 

A copy hereof should be sent to each proof- taking officer in i your 
| respective districts. } | | 
| aac respectfully, 

| Guay TaLLMan, 
Commissioner, 
aol a | 
/Anprrsus A.J ONES, - 
a First Assistant Secretary. 


EXTENSION OF PUBLIC SURVEYS IN ALASKA—HOMESTEAD 
| PROOFS. - | 


“Crounar. 


_DerarrMent OF THE INTERIOR, 
| | -Generat Lanp OFFICE, 
, Washington, J anuary 12, 1915, 
ea aren anp Recervers, 
Unrrep States Lanp Orricas, ‘ cae 
Juneau, Nome, and Fairbanks, Aloshe: _ 3 | ; 
aus Where the public surveys of the United States ase been > 


extended over a township in Alaska in which a homestead claim has ~ 
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. fneveiotors een seated ander ae act of March 3, 1903. (32 Stat., 
1028), or where it is initiated after such extension, then the provision — 
_ of the act that patent shall issue “under the procedure in the obtain- 


_ ing of patents to the unsurveyed. lands of the United States; as pro- 
vided for by section 10” of the act of May 14, 1898. (30 Stat., 409), 
has no application; for its effect is limited to cases in which the. . 


“settler submits proof (by way of commutation or otherwise) Derore: 


a, the inclusion of his claim in the public survey system. 


2. Unless a special sur vey of his claim shall have been already 


& _ approved, the settler must file an application for homestead entry 


thereof, as provided by section 2289, United States Revised Stat- 
utes; same being conformed to legal subdivisions, including his set- 
tlement so far as practicable. Publication and posting of notice of 
- his intention to submit proof on the entry shall be made after its 


7 ., allowance by the local officers, in the manner prescribed by the act 


of March 3, 1879 (20 Stat., 472) ; and the proof will be submitted, as 
provided by the laws fe regulations applicable to homestead : 
entries in. the public-land States, due regard being had to section ‘7 
of the act of March 2, 1889 (25 .Stat., 854), amendatory of the act. 
last mentioned. Provided: proper compliance with the law is- shown, | 
~ no adverse claim appears on the local records, and all sums due are 
- paid, the register. will issue final certificate on the entry. eae 5 
- 8. Such: an entry may be contested or protested and preeeed ines 
had thereunder in accordance with the rules and regulations appli- 
cable to similar entries in. the public-land States. The questions — 
involved will not be litigated in ‘the courts, but 1 in 1 the land depart: 
ment under the general rules of practice. . 7 : 
4, Proof on a homestead entry must be sbuteied within he 


land district in which it is situated; but, subject to that. condition, - 


_ the extension of the system of surveys does not preclude the taking 


thereof, and the execution of all other papers in connection with the 


entry, before any of the officers indicated i in ‘section. 10 of the act, of. : 


ae May 14, 1898. 


Very respectfully, a are: | eo  Ciay TaruMan, | 
~ — _ Commissioner. 
Approved: | “2° ko 


_ANDRIEUS ALS ONES, 4 
First Assistant Secretary. — 
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GEORGE W. MORRISON. 
Decided September 26, 1914 = 


ieee LANDS RESTORED BY ACT oF MarcH 3, 1905—Sorprmrs ADDITIONAL. 
Lands formerly embraced in a withdrawal for reservoir purposes ‘and re- 


stored to the public domain by the act of March 3, 1905, “subject to home- — 7 
stead entry only,” are not eulee to appropriation by location of soldiers’ : 


additional rights. 


Jonns, First Assistant Seoretary: 


| Gaon W. Morrison has appealed from decision of the Comins: e 
sioner of the General Land Office holding for rejection his applica- 
- tion to enter, under sections 2306, and 2307, Revised Statutes, the 


SW. 4+ SW. 4, Sec. 33, T. 148 N., R. 27 W,, Minnesota, on the ground 


_ that ihe lands are not subject ‘ such an entry. © > | 
. The lands were: formerly embraced in withdrawal ence by execu-  - 
- tive order for reservoir purposes, and were, by the act of March 3, - 
1905 (33 Stat., 990), “restored to the public domain” upon conde - 
tion that-they should be “ subject to homestead entry only.” Sec- - 


tion 4 of the act contained a warning against settlement prior to the 


_day on which the lands were to be made subject to homestead entry, 
- and the title of the act “An act to cause certain lands heretofore with- 
drawn from market for reservoir purposes to be restored to the 


public domain, subject to entry under-the homestead law, with cer- 
tain restrictions,” clearly indicates the purpose of Congress to dis- 


pose of these lands only under the legislation commonly known as’ 
the “homestead. law,” which requires not only entry, but residence, - 
improvement, and cultivation for a prescribed period as a- prerequisite 

_ to title, and negatives the idea that the lands were to be disposed of © 


under soldiers’ additional homestead rights or in any other manner 


- Inconsistent. with the. basic principles of the homestead law, even 


though such rights may have been based upon homestead entries or 


be regarded in’ the broadest meaning of the term as homestead - 


entries. In other words, the intent -of Congress, as shown by the 
language used, was, as above stated, to permit the disposition of 


these lands only under the homestead law in the limited sense of the | 


body of the law, which requires residence, improvement, and culti- 
vation.. It is therefore held that the lands are not subject to the appli- 


cation of Morrison, and the Commissioner’ S decision’ rejecting the | 7 


i application is affirmed. 





GEORGE W. MORRISON. 


Motion for rehearing of departmental renee of. September 26, 


— 1914, 43 L. D., 496, denied by a Assistant on rney J ees De- 


cember 26, 1914. 
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HUGHES. Vv. GREATHEAD. 
" Decided November 24, 1954. 


DESERT ines Useouvau Lanp—Act OF “Maron 28, 1908. 
The act of. March 28, 1908, according a preference right to make desert land 
~ . entry, after survey, to one who has taken posséssion of and. reclaimed. or. 
commenced to reclaim.a tract of unsurveyed desert land, has no application ~ 
- to lands which, although theretofore surveyed and plat thereof filed, have 
been suspended from all forms of entry or disposal pending a resurvey. 


Jonzs, First Assistant Secretary: ' | 
The lands in township 1 south, range 7 east, G. & s. RB. M., Pieenx | 


_ Arizona, land district, were suspended from. all forms ‘of entry or 


disposal July 22, 1911, pending resurvey. The plat of resurvey. of 
said township was filed 3 in the local office March 10, 1918, and on 
same ae. Nicholas M. Greathead made desert- land L entry 021622 for 
the SW. 4, Sec. 17, said township. ~ 7 

~ March 28, 1918, Frank A. ‘Hughes filed his contest affidavit against 
sald entry; alleging: 


That on the 20th day’ of February, i912, ‘said land being then withdrawn 
from -entry for the. purpose of survey, but being open to settlement, affiant 
located upon said tract of land; that affiant filed in the office of the county 


| . ‘recorder of Maricopa County, State of Arizona, and within the county | wherein - | 


said land is located, a written notice of location on said tract of land. and a 
declaration of his. intention to acquire title thereto under the existing. Jand 
laws of the United States when said land should. be restored to entry. - That 


; _affiant recorded said notice and ‘plainly marked the boundaries of said land on 


-the 23rd day of February, 1912, and immediately began the reclaiming and 
improving of said land and ever since has continued to reclaim and improve . 


. the’ same and has expended more than $250 within. the past yéar in reclaiming 


and improving the said land. That said land was restored to entry on the | 
10th day of March, 1913, and that upon said date affiant was engaged’ in the — 
reclaiming and improving of said. land by his. émployes. That on the 10th day 


SE March, 1918, affiant was absent, in the Republic of Mexico, on business mat- _ 


ters requiring his urgent attention, and that owing to. the state of war which 
then and ever-since has continued to exist in said Republic he was unable to 
' return. to the United States upon the date said land was restored to entry, put 
that affiant did return with all speed and dispatch to the United States for the 
purpose of entering said land, but on arriving at Phoenix in said Phoenix Land 
District on the 26th day of March, 1913, he discovered that said land had been 
entered by said N. M. Greathead on the 10th day of March, 1913. That at the 


time said N. M. Greathead entered upon said land he well knew that said land 


was claimed by this affiant and had actual knowledge and well knew that said 
land was occupied and had notice and well knew that this affiant had improved 
and reclaimed said land with a view to entering upon the same when restored 
_ to entry, but with intent to defraud this.affiant the said N. M. Greathead falsely 
and fraudulently represented that said. land -was open and unoceupied, oa in 
fact he well. knew said representations were untrue, aaa 


_BB0L7" —VOoL 4514 ‘BQ: 
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Notice was: pred and J uly 5, 1918, answer filed Pees sacl ie 


and every allegation of said contest affidavit and alleging that con-- 2 


‘testant was not on the 20th day of February, 1912, nor at any time » 
since qualified to make or hold a desert-land entry in Arizona. Upon 


 . due proceedings therefor the hearing was ‘before the local officers in 


October, 1918, both. parties appearing and submitting testimony. 


‘December 11, 1913, the local officers joined in decision recommending - 


cancellation of the entry, concluding as follows: 


Between the dates of July 22, 1911, and March 10, 1913, the lana in ques- 
tion had the same status as unsurveyed land, and it appears from the testi- 


. mony that: the contestant has had bone fide acts of settlement done upon the — 
same during this time, and that this action was begun within ninety days . 


from the official filing of the plat of resurvey in this office. 


This action of the local officers was based upon the ceneluaon that 


_ Hughes obtained a preference right under the act of March 28, 1908 
_(35 Stat., 52), to make desert-land entry for the land in vice, | 
7 April 3, 1914, the Commissioner of the General Land Office, con- | 

- sidering fhe case upon appeal, reversed the action of the local officers’ 


and dismissed the contest of Hughes, basing such action upon a find- ~~ 


ing that he had not personally éxamined,the land in controversy and 
each and every subdivision thereof until. March 26, 1918, and that. 
such ‘personal examination on his part was necessary before he could 
~ obtain any rights under the provisions of said act of March 28, 1908. 
Some question also was raised as to whether or not. contestant was © 


_ 8 bona fide resident of the State. of Arizona. 


: In the view the Department takes of this case none ‘of Cidss 
questions need be considered. The land in coritroversy was not. 
unsurveyed: land, as it had been previously surveyed and plat filed 
and the tract with other land suspended from all forms of entry or 
_ disposal pending resurvey. The provisions of the act of March 28, 
1908, therefore had no application whatever-to the Jands in contro- - 
versy. | This-is the inevitable conclusion from the views expressed - 
in the case of Hart v. Cox (42 L. D., 592), and cases therein cited, 


as also departmental decision of January 29, 1914, unreported, in. _ 


game case of Hart v. Cox, on petition for. exercise of supervisory 
authority. The language of said act of March 28, 1908, clearly speci- 
fies its application to lands taken possession of prior to survey and 


- that was not the condition of the land in controversy in this case. 


Departmental decisions that lands suspended for resurvey occupy 
the status of unsurveyed lands for administrative purposes is not in 
conflict. with the view herein expressed. The only way in which . 
: Hughes could have acquired any right in connection with the lands 
in question was by application to make desert entry therefor. | 
The decision eppesles from i is affirmed. 
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ARCHIE MeCORMICK. 
Decided December d 6, 1914, 


a Mrnawe Onarm—IMrnovaMEnrs—-ONerrricaTe OF SURVEYOR Grivmar, 


. The cer tificate of.a surveyor-general as to the requisite iwinroveineite: upon 
or for the benefit of a lode mining. claim, made by the applicant or his 
grantors, is required, whether the. applicant be one who is relying upon an. 

- application under section 2325, R. S., or one who seeks" patent as the suc- | 
cessful litigant in an adverse suit under section 2326. . 


- AreNbuENT’ oF REGULATIONS —IMPROVEMENTS—CunriIFIcaTE oF Sunvayon-Grw- : 
ERAL, 


"Paragraph 49° of’ the. mining seuninitons of. March 29, 1909, penanded to | 


authorize surveyors-general to accept corroborated. affidavits as’ the basis. 

. for certificates that the improvements returned by mineral surveyors were 
made by the mining ses aa or their grantors, for the henefit of the 
claims surveyed. e 


_. Jonns, First Assistant Secretary: Bo | : 
This case is before the Department on what purports to be a, motion = 
for rehearing filed by Archie McCormick e¢ ad. in the matter of their 
entry for the Kendall, lode mining claim, which has been the subject _ 
of three previous decisions by the Department. In effect, however, it” _ 
is an appeal from the action of the surveyor-general of Montana, — 
declining to issue a certificate of nmprovements with respect to said 
lode, and will be so treated. 7 , me 
Appellants were successful litigants in an adverse suit aerated: 


‘by them against applicants for patent to the Golden Rod mining 2 


~ claim, which conflicted to a considerable extent with the Kendall, and 


= the judgment rendered therein. awarded. said. appellants the right of 


. possession to the conflict area. A certified copy. of the judgment roll 
in that proceeding was filed by the Kendall claimants in the local 
office as. a basis.for patent, but was not accompanied by the surveyor- _ 
- general’s certificate of. improvements. Pursuant to departmental 
requirements, said claimants applied to the surveyor-general for such 
certificate, asserting that the Kendall. was entitled to be credited with 
certain improvements which it appears had been previously returned, : 
bythe surveyor of the Golden Rod, and asserted by the surveyor- 


* general as having been made by the claimants of the Golden Rod, or. 


their grantors, for the benefit of that claim. | 
The showing, upon which the Kendall claimants valied. ‘consists of | 

a 1 diagram prepared by Abraham Hogeland, a former’ mineral sur- | 
veyor, on the face of. which | is written the following: 


T hereby certify that: the: diagram above correctly represents. the conflict 


. claimed. to.exist between the “ Golden: Rod lode’? and the “ Kendall lode” as : 
actually. surveyed by me. .And I further certify that the value of the labor and 


improvements made by the adverse claimants. and their gr antors is greater than 
Five Hundred. Dollars. ae VS ; : 
ABRAHAM HocELaNp, 
: i, 8. Deputy Miner al EBulveuor at ‘the time survey was made. 
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Mise’ an. affidavit by. Mr. Mesiand, we avers ; that, as a United 
States mineral surveyor, he made the ahoveumear onal plat which 


was attached to the adverse. claim of McCormick e¢ ai. from data 


~ 


obtained as the result of an actual survey of the Kendall claim; that 
the improvements shown upon the plat were represented to him on 


the ground by the claimant of the Kendall lode to. have been placed. 


thereon by them or their predecessors in interest; that affiant was 
present as a witness at two trials had upon the ages claims in the 
District Court of Fergus County, Montana, and heard all the testi- 


mony of the witnesses given upon both sides of the controversy as to 


improvements upon the claims, and that this evidence showed with- 
out any contradiction that with the exception of the Golden Rod dis- 
covery shaft, the improvements upon the area in conflict between the 


~ Kendall and Golden Rod claims were placed thereon by the claimants 
of the Kendall lode or their predecessors in interest, and that said 
‘improvements were of the value of:more than Five hundred dollars. - 
‘This affidavit was corroborated by the ay ony for the Kendall 


: claimants. 


The surveyor- eaten dscined to: issue ae cunifeds of jane 
ments on this showing, advising the claimants under date of June 22, 
1914, that— | 


my certificate of the value of the labor fa iipeovenente made upon mining 


claims. must be (and always is) based upon the report of the U. 8. mineral sur- 


veyor who surveyed the claim. In the case at issue I have already certified that . | 


‘five hundred. dollars worth of labor has been expended or improvements made 
upon Sur. No. 7687, Golden Rod lode, by the claimants thereof, or their grantors, 


hence it is obvious why I cannot now certify that these same improvements have 
been made upon or for the beneve of the Renda! lode py the claimants of. that — 


claim. | 
He further informed them, however, that upon receipt of a report 


by-a United States mineral surveyor of labor and improvements made 


upon or for the benetit of the Kendall lode, he would i issue such cer- 


tificate. | 
Section 23825 of the Revised Statutes presoribos that ¢ an applicant 


for patent to a lode mining claim— 


at the time of filing his application, or at any time thereafter, within the 60 days 
of publication, shall file with the register a certificate of the United States 
surveyor-general that five-hundred- dollars-worth of labor has been expended, or 


improvements made upon the claim by himself or his grantors. 


And by section 2326 it is provided that after judgment In an ie | 


_-verse. proceeding prosecuted thereunder shall have been rendered—. : 


the party entitled to the possession of the claim, or any portion. thereof, may 


without giving further notice, file a certified copy of the judgment-roll with the — 
register of the land office, together with a certificate of the surveyor-general that | 


_ the requisite amount of labor has been expended or improvements. made 


thereon, .. . . whereupon oe eteen ee issue thereon for the ae or such 
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portion thereof as the applicant shall appear; from the decision of the court to 


a rightfully possess. 


The covuneate ae a, paneayeneecen as to the ear improve- 


_ ments upon or for the benefit of a ‘lode mining claim, made by an ap- — 
| plicant or his grantors, is, therefore,. required, whether the claimant 
_ be one who is relying upon an application under section 2325, or one. 


who seeks patent as the successful litigant in an adverse re It is 
declared however, by paragraph 49 of the pone regulations (87 
L. D., 728, 68), that: | | 


The surveyor-general may derive his information upon which to pase his cer- 
“tificate as to the value. of labor. expended | or improvements made from the . 
'- mineral surveyor who makes the actual survey and. ‘examination upon the . 


premises, and: such mineral surveyor should specify with particularity and full . 
detail the character and extent of such BADrOveMelts, but eee or other evi- 


dence may be required in any case. — 


While under the provisions of the boreboing paragraph. surveyors- 
general are authorized to base said .certificates as to improvements 


upon the returns of mineral surveyors (who, by paragraph 156 of 
the Mining Regulations, are-instructed. to include in their estimates - 


all actual expenditures and mining improvements made by the claim-- 


ant or his grantor, having a direct relation to the development of the 


claim), and are also authorized in any case to require “further or 
other evidence,” said’ paragraph, nevertheless, does not, except by 


; uncertain or remote implication, authorize eunvey ors coneral to ac- _ 
cept the sworn statement of private individuals as a sole basis fora 
‘certificate that improvements shown to be upon a claim were placed 
there by the claimant, or his grantor, for the benefit of that claim. 


The surveyor-general of Montana. was, therefore, under said para- 


- graph of the regulations, warranted. in declining to certify that the 
‘improvements on the Kendall lode were placed there by the Kendall 


claimants, or their grantors, until the improvements had been re-_ 


' turned by a mineral surveyor as having been so'made. Furthermore, 


the same improvements had. been returned by the mineral surveyor 
as having been made for the claimants of the previously asserted 


je Golden Rod location for the benefit of that claim. — 
- It. is obvious, however, that in the great. majority of cases marital a 

surveyors can have no personal knowledge that the improvements —— 

- found by them upon mining claims and returned by them as having 

_- been made by the claimant thereof; or his grantor, were, in fact, made > 
by such person or persons, but, of necessity must rely for this infor- _ 
- mation upon statements made to them by others which, it is believed, _ 

are rarely, if ever, under oath. | There is no reason why (ieectnie: ae 

ments, in the form of corroborated affidavits, should not be made to 


surveyors general, and; if sufficiently definite, specific, comprehensive 


- and reliable, accepted by them as appropriate bases for certificates 
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‘that improvements returned by mineral surveyors were made by the’ 


claimants, or. their grantors, for the benefit of the claims surveyed. 


_ Paragraph 49 of the eeu regulations will apeordinely: be 
“- amended to read as follows:. 


49. The’ surveyor general may derive his’ information: upon which to base his 
certificate as to the value of labor expended or improvements made from. the 


' . mineral surveyor who actually makes survey and examination of the premises, 


“in so far as such matters rest in the personal knowledge of the mineral sur veyor. 


The mineral surveyor should specify with particularity and full detail the © 
character and extent of such improvements. As to when and by whom the © 


improvements were made and. other essential matters not within such mineral 
surveyor’s personal knowledge recourse may be had by the surveyor general to 


corroborated affidavits by persons possessing. such personal knowledge, or the 
best evidence in this behalf otherwise obtainable. ‘This. showing should ac- 


company the report of the mineral surveyor as to improvements. 
With respect to the affidavits of claimants’ attorney and Mr. Hoge- 


7 land, it is. to be noted that the averments therein contained as to 
hen or by whom the improvements on the Kendall claim were made, 


‘and the purpose thereof, are predicated upon statements made by ; 


- others and not upon their own personal knowledge. The Kendall 
lode appears, by the record, to have been located in 1903, and no 


“reason is suggested why the affidavits of persons having personal 
- knowledge as to the making of said improvements and the. purpose — 


thereof, cannot now be procured. It does not appear, therefore, 
that the showing now made in this behalf is the best obtainable. 


“Hence, on the present state of the record, the Department does not 


feel warranted even under the above amendment. to paragraph’ 49, 


in requiring the surveyor general to accept the showing now made as. - | 


a basis for his certificate of improvements, 


The action of the surveyor general is accordingly sitrnaa® aa | 
unless. within reasonable time a more satisfactory. showing is oe | 


sented, the oy: mae be canceled. 


ey 


"BAILEY v. “MOLSON GOLD: MINING 00, 
- Decided December 16, 1914. 


Mine Crarm—Craracrmr OF LAND—JUDeMENT ON DEFAULT, 


While a judgment on default in favor of the mineral claimant, in a proceeding — 
between a mineral and an agricultural claimant involving the character of: 
the land. in dispute, renders the guestion as to the character of the land 

res judicata as between the parties, it will not be accepted as establishing. 
the character of the land as between the government and the mineral claim- 
ant, and constitutes no » bar to further inquiry as to the character of the | 


-Jand involved. 


ee _ Jonrs, First Assistant pe | ae aa , 
- This is an appeal by George A. Bailey from aes decision of the 
Commissioner of the General Land Office of January 12, 1914, dis-. 
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tag his protest against mineral applications 011609, 011610, filed i 


_. by the Molson Gold Mining Company for respectively the Peerlléss 
a placer mining claim, survey 1053, and the Realty and other lode min- 


Ing claims, survey 1039. 4 
It appears. from the uncontroverted statements rene in the 


as Commissioner’ s decision that on April 1, 1912, upon the relinquish- _ 


ment by one John Harkins, of his homestond entry 07883, then 


under contest by the duineral applicants, Bailey applied to make — : | 
homestead entry of the NE. + SE. 4, Sec. 11, and W. 4 SW. 4, Sec. 12, 


| previously covered by Hntlene S hery, and the NW. 4 NW. 4,Sec. 13, 
 allin T. 40 N., R. 29 E., Waterville land district. ‘Bailey’ S anole: 

_ tion was, Hower as stated by the local officers, suspended, “ pend- 
ing the exercise. of preference right,” by the mineral claimants. Sep- — 
tember 3, 1912, the latter filed -the applications here in question, 
_ which included portions of the area embraced in Bailey’s homestead — 

application, and on September 97, 1912, the mineral claimants filed | 


8 protest against the homestead application: alleging the area in- 
_. eluded in surveys 1039 and 1053, to be mineral in character. Pend- 


ing this protest, Bailey was, on October 8, 1912, allowed to make _ 
— entry of the tracts applied for by him. harsatier certain proceed- . 
-. ings were had on the mineral claimants’ protest, which resulted, on | 


_ April 15, 1913, in the cancellation of Bailey’s homestead entry to the 


: extent of its conflict with said mineral applications, Bailey, it ap- 
pears, having made default in said protest proceedings. 7 
_ After further ‘proceedings not necessary +o be here stated, Bailey, 


on August 8, 1913, filed the protest here in question against the min- 


eral applications, charging in substance and effect that the areas. 


included in the Peerless placer claim and the Oro Libre, Charles F.,  -- 


_ Kismet, and Northland lode claims are nonmineral in character, and ~ 


praying that the applications be rejected to the extent’ that they 
include areas embraced in his former entry. This protest was re- 


jected by the Commissioner in the decision appealed from, on the 


. ground that the default judgment rendered against Bailey in the ~ . 7 


proceedings had on the protest: against Bailey’s homestead entry _ 
constituted: a mineral adjudication of the tracts, and that the ques- . 
tion as to the: character of the land is now, therefore, res judicata, 


In this conclusion of the Commissioner the Department is unable = 


to’ concur. As between two private individuals invoking the juris- _ 
‘diction of the land department : in a proceeding instituted with a 
view to a determination of their respective rights in or to a certain 
tract of. public land, and involving incidentally a question as to the 


| character of the tract, a judgment in favor of one might, and in most 


cases doubtless. would. be. regarded as rendering res judicata all mat: — 


ters of fact essential to the support of such judgment. The Depart- | 


_ ment, however,. is unwilling to accept a default judgment. rendered 
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in favor of a mineral claimant as sateen as between the Ga: 


ernment and the mineral claimant, the character. of the tract, and a 


-hence must hold that such a judgment does not bar further i inquiry — 
_as to the character of the tract. 
The protest filed by Bailey alleges as nore stated that the areas — 
included in the Oro Libre, Charles F., Kismet and Northland lode | 
mining claims-and the Peerless blader wining claim, are nonmineral — 
in character, and in this connection 1t may be here said that Bailey — 
shows good and sufficient reason for his failure to make response 
to the protest of the mineral claimant against his former entry. 
- Since Bailey’s protest was filed, however, and since the Commis- 
sioner’s decision dismissing the same was rendered, the Department 
in its decision of September 18, 1914, in the case of Alfred Hagel- 
-- berg, involving the latter’s orectend entry for the NE: 4, See..14, 
—'T. 40 N., R. 29 E., has adjudged the areas embraced in is Kismet, _ 
Charles E., and Oro Libre lode mining claims to be mineral in char- — 
acter. This being true the character of the-land included in said 
‘locations should not be again inquired -into except upon a protest, — 
which sets up definite and specific facts which if established at a 
| hearing would clearly show the land tobe nonmineral. . See Cole- 
man ef al. v. McKenzie e¢ al. (28 L. D., 348), and cases therein cited. - 
- The allegations contained in the pkotese by Bailey are general in 
_ character and for that reason. do not warrant a further hearing with. 
- respect to the three claims last named. As to the Northland lode min- 
. ing claim and the Peerless placer, the Department is of opinion that 


the protest is sufficient and that under all the circumstances disclosed == 


opportunity should be afforded the protestant to substantiate. his 
charges as to these two claims. The decision of the Commissioner ‘ 
is modified and a hearing will be ordered on the protest so far as it _ 
~~ relates to the Peerless placer claim and the Northland lode. As to. 
the Oro Libre, Charles F., and Kismet lodes it will stand dismissed. _ 


—_———__—__— 


RACHEL J. HAMILTON. 
Decided December 16, L914. 


INDIAN Gr oie ee SecHOR 4, AcT oF FEBRUARY 8, 1887. 
The benefits conferred. by the 4th section of the act of February 8, 1887, are 
upon Indians as such who make. settlement: upon the public lands; and an 
Indian woman who is living on the public domain with her husband, who 
is.a settler thereon under the general homestead law, is not by reason 


. thereof a settler within the meaning of said section and is therefore not. 


entitled: to make an allotment pnercuneen for her minor child. 


| Jonzs, First Assistant Secretary: | 
- Appeal has been filed from decision of the Commissioner of the 
_ General Land Office holding for. rejection Indian allotment appli- 


ee 2 
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cation filed ie Bache J. Paaiiton: ‘aiming to bos an Indian of the . 
Ponca Tribe, on behalf of her minor child, Earl T. Hamilton, under 


-. the fourth section of: the act, of February 8, 1887 Ae Stat., ee) 


which provides 1 in part as follows: 


: That where any Indian not residing upon a reservation, or for whose tribe 


no reservation has been ‘provided by treaty; act of Congress, or Hixecutive Order, 
shall make settlement upon any. surveyed . or unsurveyed lands of the United 
States not otherwise appropriated, he or she shall be entitled, upon application 


to the local land office for the district in which the lands are located, to have — 
' the same allotted to him or her, and to his or her children, in quantities and. 
manner as provided. in this act for Indians. residing upon reservations. | 


The section was amended by the act of February 28, 1891 (26 Sie: 


~' 794), the first part thereof being changed to read “ that where any. _ 
_. Indian. entitled. to allotment under oneune laws, _ make. settle- 
ment, etc.” 


The application ¥ was held for ssiection by thé General Tana Office 
upon report from the Indian Office recommending that the same be. 
rejected “for the reason that this application was filed on behalf i 


of this minor Ponca Indian, born after .the allotments were com- _ 
pleted to the Indians of the ‘Ponca Tribe, and therefore, this child 
is not entitled to a benefit of the act eathonzing allotments on 


the: public domain.” 

It appears that the mother, Rachel J. ‘Hamilton, has ee. an 
allotment on the Ponca Reservation. She is the wife of Jason H. 
Hamilton, a white man, who on March 17, 1910, made entry under 
the homestead law at Bellefourche, S. D. Both the grandfather — 


and father of the child, Earl T. ‘Hamilton, for whom the mother, 
on March 24, 1910, cone for allotment ander the fourth. section, | 
“are white men. The father moved his family to the land embraced 
in his entry in March, 1911, which, so far as the record Aone) has — 


been his actual place of seeidence ever since. 


| The benefits conferred by the fourth section of ihe ae of 1887 se : 
- upon Indians as such, who make settlement upon public lands under 
the provisions of said section and such Indian settlers are also au- 


thorized. to have allotments made to their; minor children: - Tt was 


| said in instructions (48 L. D., 125, 127 ke 


The fourth section provides that an applicant for allotment: thereunder shall 


‘make settlement upon the land he desires to have allotted: to him, The circular. 


of September 17, ‘1887, requires, among other things, that such. Indian applicant 
shall make oath to that effect. The fourth. ‘section also athorizes. an Indian,” 


upon application, to have allotments made to his minor children. This author- - 
- ity, however, extends only to. those cases where the parent has made settlement 
- -upon the public domain under said section (40 L. D., 148). The law, as con- . 
. strued, only permits one entitled. himself under the fourth section to take allot- os 
ments. thereunder on behalf of his minor ‘children or of those to whom he : 
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stands in loco perentis: (41 L. D., 626). The above Gtalifications must, there- 


fore, appear in addition to the showing that an applicant under the fourth sec- 
. tion isa recognized member of an Indian tribe or is entitled. to be 80 recognized. 


: Tt was held in the | case of Ellen Bourassa ¢ et “le 43, ae D. ‘149 
(syllabus) : 


An Indian woman who by reason of her marriage to’a white man is pre. . 


vented from complying with the terms and conditions of the 4th section of the 


~.. act of 1887, is not entitled to an allotment thereunder ; and for the same reason. | 





her minor children living under her eare and protection are not So entitled. 


In the decision of. that, case, which involved facts in all material : 
ele similar to those here, it was said: | x 


| - -The apanaodment of hee tribe. Hig an Indian woman, for the purpose. of © 

assuming marriage relations. with a citizen of the United States, brings her ~ 
. within the sixth section of the act of February 8, 1887, which declares every 
- Indian who has taken up his’ residence separate and apart from his tribe and. — 
_.adopted the habits of civilized life a citizen of the United States; but this-pro- 
' vision does not conflict with the fourth section of said act, because separation 
' or living apart from his tribe for the purpose of settlement upon public lands, | 
is an essential part of the procedure under said section for the acquirement of 
such Jands by an Indian. .The fact of marriage by an Indian woman to a 


white man, a citizen of the United States, may not of itself necessar ily deprive © 


her of. the right to allotment under the. fourth. section, but by assuming such 
relation she is thereby rendered incapable of complying with the terms and 


conditions of said. section, as. shown from the facts of the case now under ¢on- — . 


sideration. For the same reason her minor children, born of such a marriage, 


are deprived of the benefits of said section, and not necessarily because of the | 


infusion of white blood or the citizenship of the father, but because the Indian 
mother, regarded as head of the family, ig not- able, by reason of her marriage 


. : relation and. the new conditions surrounding her, to comply with the provisions 
of the fourth. section in respect to her minor. children. 


Therefore it is immaterial ; in. this case whether ie child for whom _ 
- allotment application is made was born prior to or after the comple- 

- tion of allotments to the Ponca Tribe, as such settlement is not shown. 
on the part of the parent as is contemplated by the fourth section of - 
. the act of 1887.. The fact that the Indian mother may be living on 
the public domain with her husband, who is a settler thereon under 
the general homestead law, is not sufficient to entitle her to make 
an allotment for her minor. child’ under the fourth section, as this 
~ does not meet the requirement of said sec ction In the matter of settle-. ; 
ment. - 

Reference ‘is nnetlo! in the appéal to the act of March 3, 1909 (88 
 Stat., 781, 782), authorizing the Secretary of the Thierior “to allot’ 
to any Indian on the public domain who has not heretofore received — 
an allotment.” This act was. repealed by the act of June 25, 1910 
— Stat., 855, ae eee a, ae clause as to ‘previously filed” 


a BP nae el ee 
. 


a 
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applieation& Tt was held i in n the case of Louisa Walters (eo L. D., 
+196) : 


Applications for dtiotment on the public domain filed ‘ander the act of Mareh 


— 8, 1909, and not approved at the date of the act of June 25, 1910, PEDeaTE the 
act. of. 1909, must be rejected. 


The action of the Commissioner of the. Getieral I Land Office reject- | 


| ing the application herein, 1 is alfirmed. 


HAWEES v. WILKINS. 

Decided December 16, 1914: 
DESERT LAND ENTRY—ANNUAL PRroor—IMPROVEMENTS. Y 
Departmental decision in Herren'v, Hicks, At L. D., 601, to the effect that a. 
desert: land entryman is not entitled, in making annual proof, to credit: for 


‘improvements placed upon the land by a former entryman, is not applicable 
to proofs: submitted and approved rior to the Gate of that Mecision. , 


J onss, First Assistant Secretary: - 


March 30, 1911, Burt A. Wilkins: ae Aaa entry 015099, : 


. for the S. 7. NE. 4, and lots 1 and 2, Sec. 4, T. 9 N., R. 65 W., 6th - 
- P. M., 161. 33 acres, Denver, Colorads, jana district. Proof of ex- 
| pendicines. for the first and econ year was submitted March 26, 


1912, and duly approved. — 
June 24, 1918, David W. Hawker filed contest. afldavit against s cad 


entry, allepine 


That said entryman has not from. data of entry to the are time expended | 


the sum of one dollar per acre in the necessary irrigation, reclamation. and . 
cultivation: of-said land, or in the purchase. of water rights for the irrigation of 


same, and. that entryman has not from the date of. entry to the present time 
complied with the provisions of the desert-land law, and amendments thereto, 


under which said entry was made. 


Upon due proceedings therefor the canes ook place eco the | 


local officers in August, 1913, both. parties appearing. in person with 


counsel and witnesses and submitting testimony. . 
February 13, 1914, the local officers jomed in decision Eoin. 


ing dismissal of the contest. upon the holding that the ohare: were: 


not sustained by the: evidence. 
August 18, 1914, the Commissioners of the General: Land Office, 
considering the case upon appeal, affirmed the decision of the local 


officers and dismissed the contest. From this decision Hawker has. 
- appealed to the Department... 


The facts shown by the testimony are Sisal and sufficiently set 
forth in the Commissioner’ s decision and a correct conclusion reached _ 
therefrom as follows,-upon the. ground.that anual proofs submitted 


and. approved under eta ruling: then existing can. not 


508 DECISIONS RELATING TO THE PUBLIC LANDS, 


aptepetiy: ie attacked, because of a departmental rating made at a. 


— later date, the Commissioner saying: 


In the case at bar, the proof was submitted on March 26, 1912," nearly one 
year before the aforesaid decision was rendered, and Wilkins paid Morrison the 


full value of the improvements. 
This entry having been made and allowed under the rulings. of the Depart- 


' ment then in force, and not being in conflict with the law as then interpreted, 
it is believed that the entry should be allowed to stand and that the entrynian ~ 


: should not now be prejudiced because those rulings haye been changed. 


Further, it will be noticed that the decision in the case of Herren vs. ‘Hicks, 


supra, States that. 


* Hereafter no expenditures, ecoapt those made on account of me entry can 


‘ be credited on the annual proofs.” 
- The word “ hereafter” was evidently used advisedly, and intended to convey 


the meaning that proofs thereafter made on desert land entries would -be 


governed by the principle announced in said decision, and that it. was not the 


intent and purpose of the decision to reach back and strike. down a made . 


before the said decision was rendered. 


After careful consideration of all the facts and circumstances of ie, case, - 


and in view of the fact that the lifetime of the entry has not expired, and final 


proof has not been submitted, this office is of the opinion that the entry should: ° 


not at this time be canceled. 


The. decision appealed from is affirmed. 


ee 


INSTRUCTIONS. 
January 7, 1915. Sf ee 


| Nez Prror ee LANDS—DESIGNATION UNDER aes HIOMESTEAD ACT. 


Lands in the Nez Perce Indian reservation. are. not subject to designation - 


' under the enlarged homestead act. 


 Jonus, First Assistant Seeretary: 


i 


T received your [Director of Geological Survey] letter ef J uly 16, 7 


— 1914 (E. H. P. 7074), in which you request to be advised whether 


Jands in the Nez Perce Indian Reservation are sub] ect to designation. | 


‘under the enlarged homestead act. 


The act of February 8, 1887 (24 Stat., 388), for the opens of 7 


Indian reservations, provides: 


“That all lands adapted to agriculture, with: or without irrigation : SO sold or | 
released to the United States by any Indian tribe shall be held by the United | 


States for the sole purpose of securing’ homes to actual settlers and shall be 
‘disposed of by the United States to actual and bona fide settlers only in tracts 
not exceeding one hundred and sixty acres to any’ one person, on 1 Such terms as 
Congress shall prescribe. 


The act of August 15, 1894 (8 Stat., 332), provides ie the. open- — 
ing of the unallotted, ianeserved jlands embraced within the limits: 
of the Nez Perce Indian Reservation to Sree under the “homestead, — 
townsite, timber and stone, and mineral” laws, and requires payment — 


Ag 


™. 
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- of $3.75 per acre for agricultural lands and $5 per acre for mineral 
lands. - The free homes act, of course, relieved homestead entrymen 


from the payment of the $3. 1B per Rees where final three or five-year a 


Dates are submitted. | 7 
Section 1 of the act ae June 14; 1910 (36 Stat, pal), provides: : 


That any person who is. a. qualified entrymen under the homestead. laws of the 
United: States-may enter, by legal subdivision, under the provisions of this act, 

in the State of Idaho, three hundred and twenty acres or less of arid nonmineral, | 

" nonirrigable, unreserved, and unappropriated, surveyed, fublie lands which do 
- not contain merchantabie timber’, located in a reasonably compact body and not 


over one and one-half miles in. extreme length: Provided, That no lands shall be | 


subject to entry under the provisions of this act until. the lands shall have been 
designated by the Secretary of the Interior as not being, in his opinion, suscep- 
tible of successful irrigation, at.a eee cost, from. any known source of 
water supply. | 


In the case of Washington v. Miller, dodaad on December 14, 1914, | 
the Supreme Court of the United States, Tiecussne cd repeals | 
held: 


First, such repeals: are not favored, and. deans occur’ only where there. is such 


| an irreconcilable conflict between an earlier and a later statute that effect reason- 


a: at 
Se” 


- ably cannot be given to both (United States v Healey, 160 U. S., 186, 146; _ 
United States v. Greathouse; 166 U. S., 601, 605); second, where there are two . 
statutes upon. the same subject, the earlier being special and the later general, — 

the presumption is, in the absence of an express repeal, or an absolute incom- 
patibility, that the special is intended to remain in force as an exception to the 
general (Townsend v, Little, 109 U..8., 504, 512; Ex parte Crow Dog, Id. 556, 
570; Rogers v. United States, 185 U. S., 83, 87-89) : and third, there was in this 
instance no irreconcilable conflict or absolute incompatibility, for both statutes 
could be given reasonable e ORS EOD: if the presumption. just. named were bac . 
nized. Me * ato oe , 


The Department. is of. the opinion - that ies is aenhee irrecon- 


cilable conflict nor absolute incompatibility between the acts of Feb- : 


 ruary 8, 1887, and June 17, 1910, and that both may be given reason- 
able operation, if the presumption that the former act is intended to > 
_ Yemain in force as an: exception to the later be recognized; it is there- 
fore held that lands in the Nez Perce Indian Reservation are not 
subject to cestepeucn under the enlarged homestead act, 


——— 


AMENDMENTS | OF GENERAL RECLAMATION CIRCULAR. 
CIRCULAR. 


3 Deparment or THE INTERIOR, — 
| - Genzrat LAnp OFFICE, | 
7 —> Weagshang 10% canary: 1h, aoe 
The Stewie of THE [wTERIOR. 
Sm: Pursuant to your instructions = August 26, and October 20, 
| 419i, J would a recommend that the general reclamation 


— 
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cireulax of February 6, 1918, as amended to September 6, (1918 [42 ; 


L. D., 349], be paendal as follows: 
ihe ‘Paragraph 19 is amended to read as follows: 


_ “19, In the event any lands embraced. in any unapproved. or uncertified selec- . 
tions are needed in. the construction and maintenance of:any irrigation works — 


(other than for right of way for ditches or canals yeserv2d under act of August 


- 80, 1890), under the reclamation law, the Government may cancel, such Selec- - 


tion and appropriate the lands embraced therein to such use. - 


2. Paragraph 20.is revoked. 
3. Paragraphs ¢ 46 and 47 of said circular are amended to read as 
follows: — | | 


46. Where the tract covered by a homestead or desert-land entry has been 
withdrawn under either the first or the second form after the date of said 


entry, the register and receiver are directed to immediately furnish to the © 


project manager a copy of any notice of intention to submit proof thereon, this 
being in ‘addition to the copy furnished in all eases to the chief. of field divi- 
sion. .The Reclamation Service may file such papers as are thought: proper, 
bearing on the question whether there has been such compliance with the law on 


claimant’s part as entitles him to final certificate and patent on the entry. . 


Final certificates will, in the absence of other objection, issue, pursuatit to the — 


proof, as in. other cases, if the testimony appears to warrant such action, and no 
papers have been filed by the Reclamation Service, conducing to disprove the 


% testimony; in the event of the filing of such papers, however, the record will be: 


forwarded to the General Land Office for consideration. - 

4 47. Where an entry has been made after withdrawal of the tract ‘ce the 
“second form, a copy of the notice of intention to submit proof will be sent to 
- the project manager; in such cases, the register and receiver will forward the 

proof, if found to be regular, to the General Land Office, without issuance of 


final certificate, unless there has been submitted a final affidavit, duly corrobo- . 
rated by two witnesses and approved by the project manager, showing compli- © 


ance with the reclamation act as to payment ‘of all charges due to date, and _ 
reclamation of one-half of the irrigable area in the - entry, as provided: for in . 


paragraph 55. If such affidavit showing reclamation and payment of charges is 


filed, and the final proof of compliance’ with the ordinary provisions of the 


“homestead law as ‘to residence, improvements and cultivation: is found, on exam- | 


~ ination by the local land officers, to be sufficient, they will issue, final cel’ tificate 
| on the case as hereinafter provided. 


Very respectfully, eS 
eM” ee,  Cuay TatumMan, 
Commissioner. 
The abaees 1s concuinen in: _ ~ 
“A. P. Davis. — : 
Approved, February 16, 1915: 
| Anprravus A. JONES, 
First Assistant Secretary. 
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NOLAN v. OLSON. 


: Decided January. 17,. 1915. 


. HomnsTian ENTRY—-DESERTED WIFE.. | 
Where a- husband fails to provide a habitable house an proper food for: his 
- wife, and. the place and mode of living: provided by him are grossly unfit, 


-and she. is forced on that account to leave him, such Separation, under the 


_ laws of Montana, constitutes desertion on the part of the husband; and the — 
wife is qualified to make a homestead moles asa deserted wife. 


J ONES, First Assistant Secretar yt 7 _ 
a F ‘ebruary 23, 1912, Grace Daa filed spelieation 01497 8, i aie : 
_ homestead entry for the NE. 2) Sec. 32, T. 82 N., R. 8 E., M. M., | 


| . Havre, Montana, land district. 


Such application was suspended: pending exercise of Bertha M. | 
Olson’ s preference right to the land based upon her successful con- 
test against a former entry of the same land made by John P. Quin- 


 livan. Pursuant to notice of her preference right, Olson, April 9, _ 


1912, filed her application 014731,to make homestead entry for said 
trate alleging that she was a deserted wife. March 26, 1912, Nolan 
filed protest against the allowance of Olson’s application, alleging 
- that: | 
the said Bertha M. Olson is not a qualified entrywoman, as she is on deserted 


by her husband,. that her husband is not an invalid, and that her husband is 
' now holding a homestead in his own name within the Havre Land District,. and 


that the said contest of Bertha M. Olson, was instituted for the benefit of others. | 


May 7, 1912, hearing took place before the local officers but owing » 
_toa controversy which arose over the payment of costs of the pro- 
ceeding, testimony on. behalf of the protestant only was submitted. — 
‘Upon the record then made, the local officers recommended. that the 

- protest or contest be dismissed because of the refusal of Nolan to’ 


eat pay all costs. Upon appeal to the Commissioner it was held that 


protestant Nolan was not required to pay for other. than her own 
testimony, and that, upon the showing made, Olson was not qualified 
to make the entry applied for as a deserted wife, and Nolan’s appli- 
cation to-make entry was allowed. -From this decision Olson: ap- 


_ pealed, and by departmental decision of September 8, 1913, it was 


held that inasmuch as the protestee had relied upon ce ene ot 


the local. officers, which. was clearly erroneous, she should be allowed 


_ opportunity upon due notice and. proper payment of fees, to present. 
~ such testimony as she might desire to present in support of her © 
claim of qualification to make au and the case was remanded to 


- the Commissiorier. Ei 
Upon due proceedings. iseetor cs in N ovember, 1918, further ree : 
~~ ing took place before the Commissioner, pursuant said depart- 


mental order, the protestant appearing by aed and protestee 
Olson i in Dereon with counsel, ~ 
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‘pont Guano of ce oer as it appeared setae such ae 
hearing, the register.of date December 18, 1913, recommended that 
the application of Olson be rejected, -and. the application of Nolan — 
allowed, and on same date, the receiver recommended that the pro- _ 
test of Nolan be dismissed and application of Olson be allowed. 
February 26, 1914, the Commissioner of the General Land Office 
- considering tie case upon appeal by. both parties, affirmed the action. - 
of the register, rejected the application of Olson and allowed that. 
of Nolan. From this decision, Olson. has appealed to the Depart- . 
ment. The only question presented is as to the qualifications of 


Olson to make entry as a deserted wife. ‘In disposing of the case, — 


- the Commissioner holds in substance that while the husband of ap- 
plicant Olson, “ was lazy and shiftless,. and failed to provide a com- | 
_fortable living for his wife,” such facts do not constitute desertion, 


= and that because she left the place where he failed to provide sus. 


tenance for herself and her children, it is desertion on her part and 


not on his part, and she i is, therefore, not qualified to make- entry as a” 


deserted wife. The testimony shows that the house on the husband’s 

claim was not habitable for his wife and two children during the 
winter; that they were left: there with substantially no provisions, 
having at times only bread and tea, and that he practically left them 


to starve unless the mother cared for herself and children, who were 
of tender age. The Department does not concur in the conclusion 


- that because the woman with. her children left the place under these — 


circumstances, it was desertion on her part. Such is not the holding _— 


of the courts, and section 3653 of the Code of ia on 1 this 3 
subj ect, provides: | : 


- Section 8658. If the pldce or mode of ‘living. selected by the husband. is 


oo unreasonable and grossly unfit,. and the wife does not conform thereto, it is | 


‘desertion on the part of the husband from. the time her reasonable ed ae 
are Imade known to him. 


This j is the law of the State in wee ee transaction occurred, and — 


her departure from the place was not desertion on her part. . It fur- — . 


ther appears that he followed her to her relatives and lived upon — 
them without attempting to earn anything until they refused to -~ 
longer support him, whereupon he left her and the children, before 
the date of her application. to make homestead entry, and has since 
failed to, in any manner, provide for his wife or children, and that 
of date May 5, 1914, in the District Court of the 12th Judicial . 
District of the ‘State of Montana, in and for the County of Hill, 
_ Bertha. M. Olson obtained a decree. of absolute divorce from. ‘her 


husband, Erick Martines Olson, on the ground of desertion by himon 


the 7th day of June, 1911, and that she was given the custody of the — - 
two minor children. , ‘Under all the conditions and circumstances . 
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‘disclosed by the reeiide the Depacincnt is of the opinion. tliat | 


Bertha M. Olson, was, at the date of her application, qualified to ~~ 


take homestead entry as a deserted wife, and that if no other suffi- 
cient objection appears, her application should be allowed, and that — 
of Grace Nolan rejected aud her protest dismissed, ‘and it Is SO - 


3 directed. 


The decision appealed from 1s reversed. 


eed 


‘NORTHERN PACIFIC RY. co. v. JACOBS. 
| Decided February 4, 1915. 


| NorTHERN PAcIFIC AsUSTMENT—CoaL, DEPOSITS. 7 

_ The Northern Pacific: Railway Company in waiving its nice to lands. | 
within the limits of its grant with a view to adjustment of the conflicting 
claims thereto under the provisions of the act. of July 1, -1898,. must relin- 

. quish its entire right and claim thereto; and there is no pravision of law 

- under which. it is authorized to relinquish its claim to the surface of such. 
lands merely. and to retain and receive Buea for the underlying coal ; 
‘deposits. : . ; 


JONES, Furst Assistant Secretary: ~ 
_. May 31, 1902, Byron C. Jacobs made set land. ae No. 1068, | 
at Miles City, Montana: for 160 acres of unsurveyed land deeeribed 


| / “as the SE. 4, Sec. 3, T. 8 N., R.. 29 E., M. M., now within the Billings 
- . land district. . Final proof showing reclamation and compliance with. 


the desert-land law was made: April 28,1906. The township was | 


. withdrawn from filing or entry under the coal land laws October 10, © 
~ 1906. It was classified as coal and included in Montana coal. done ie 
withdrawal No. 1, by Execitive order of July 9, 1910, and restored 


to entry and sale by. Executive order of December i 1911. January. 
19, 1910, the entryman filed his election to take the limited patent 
peorded for by the act of March 3, 1909 (35 Stat., 844). 

The land having been surveyed, the plat of survey was filed in. the . 
~ local land office February 20, 1912. By such plat of survey it would - 


appear that the land mcd by J acobs is lots 23 and 24, and the 


4 SE. + of said section 3. Upon February 20, 1912, the Northern 

| en Railway Company, claiming the land as part of the grant to . 

- the Northern Pacific Railway Company, under the act of J uly 2, 

.. 1864 (18 Stat., 365), listed the tract for patent, and lots 28 and 24 | 
_ were patented to it June 10, 1913. July i, 1913, Jacobs filed his ap: 


plication. to adjust to lots 93 and 24, and. the N.4 SE. 4, Sec. 3,made 


final payment for the land, final certificate N 0. 0505, Assuing the same © 
day. i, 2 
April al, 1914, the Sonmniioner saauected the Novihent: Puede. 
Railway Company to relinquish its claim and ne. the land in 
| / 85017°—vor 481483 | | | 
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controversy, under the following provisions of the act. of Fuly a 
1898 (80 Stat., 597, 620) : . | 


That whenever any qualified: settler shall in ened: faith make » settlement in 
pursuance of existing law upon any odd- numbered sections of unsurveyed public 
lands within the said railroad grant to which the right of such railroad grantee 
or its successor in interest has attacbed, then upon proof thereof satisfactory 
to the Secretary of the Interior, and a due relinquishment of the prior railroad 


right, other lands may pe selected in lieu thereof by such railroad grantee or - 


its successor in interest, as hereinbefore re and patents, ape sede e 
therefor. _ : 

May 16, 1914, ‘the iis company eolied: deaiaing to SO ener 
its rights or reconvey, but stating, after pointing out that coal lands 
passed to 1t under its rant, that, while it would be willing to relin- ~ 
quish its rights ‘as to the sataes, it desired to retain the underlying 
coal deposits. It stated, -however, that under existing law it could 
perceive no way by which such underlying coal deposits. could be - 

~ conveyed to the United States, and it desired to be informed by the | 
Commissioner whether, if it should conclude to relinquish in favor of 
_ Jacobs the surface rights, the United States would or could convey’ 
_.to it the underlying coal deposits. The Commissioner of the Gen- 
eral Land Office by decision of October 9, 1914, held that, there was _ 
no warrant of law for the course of action proposed by the railway 
company, and held the desert-land entry of Jacobs for cancellation. 


— Jaeobs has appealed to the Department. 


The above cited provision of the act of July ie 1898, is not man- 
7 datory upon the company as to. settlements made subsequent to Janu-— 


ary 1, 1898, but. an adjustment under its provisions is optional with 


the Northern Pacific Railway Company (No. Pac. Ry. Co. v. Vio- 
lette, 36 L. D., 182). Further, the provision relates to qualified set- 


-tlers who ian in good-faith made settlement upon. odd numbered - - 


sections of unsurveyed lands within the railroad grant. In the case 
of the Northern Pacific Railway Company v. Tubbs (30 L. D., 250), 
it was held that possession and occupancy of a tract with an Henn | 
— to subsequently enter it under the timber-culture law did not consti- | 
tute such a claim as is subject to adjustment under the act of July 1,. 
1898. It is doubtful whether the occupation and reclamation of ‘the | 


- tract by Jacobs under entry by virtue of the desert-land law consti- 


fute such a settlement as is contemplated in the above quoted provi- - 
sion of the act of July 1, 1898. It would seem that the provision. 
relates to settlements ander the homestead or preemption. laws of the ». 
United States requiring residence. | 

It is also clear that-the plan, as suggested _ the Eicrre company, 
can not be adopted. ‘The act of March 8, 1909, supra, providés: _ 


That any person who has in good faith located, selected, or entered under the 
nonmineral Jand laws of the United States any lands which subsequently are 
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-elassified, claimed, or.  Baportee as eine qatnabis for Goat may, if hie shall SO. 
elect, and upon making satisfactory proof of compliance: with the laws under | 


which such lands are claimed, ‘receive a patent therefor, which shall. contain 


‘a reservation to the United States of all coal in said lands, and the right to - 
prospect for, mine, and remove the same. The coal deposits in such- lands shall. 
- be subject to: disposal by the “United States in accordance with the provisions 
‘of the coal-land laws in force at. the time of such disposal, but. no person shall | 
enter upon said lands to prospect. for, or mine and remove coal therefrom, , 
without previous cousent of the owner under, such patent, except upon such - 
conditions as to security for and payment of all damages to such owner caused 
thereby as may be determined by a court of competent jurisdiction : Provided, 


~ That the owner under such patent shall have the ‘right to: mine coal for use on | 


_ the land for domestic mULEDORES: prior to the disposal by the United States. of the _ 
~.¢oal deposit. : ee te Pers a 
- It is clear, therefore: that under. the act of Marah 3: 1909, a, reserva-_ 
_ tion of the coal deposits is to be made to the United ‘States; that such — 
coal deposits shall be subject.to disposal under the coal- land laws of’ 


_ the United States, under the conditions mentioned in the act, and the. 


~ owner of the surface 3 1s also given the right to mine coal for use on the 
land for domestic purposes, prior to the disposal by the United States 
of the underlying coal deposit. The above act,.therefore, contains no 

authority for the patenting of merely the eal deposit to the North- 
ern Pacific Railway Company, and can not. be operative in any event 


2 unless the railway company had waived its entire rights. to the tract. 


It being doubtful whether the claim of Jacobs is such a one as to. 
| afford the basis of adjustment under the act of J uly 1, 1898, the rail- 
way company having declined to waive its entire rights, the adjust: 


ment being optional | upon its part, and there being no law under ee | 


_- which merely the coal deposits could be patented to the railway com- 
pany; it follows that the action of the Commissioner was correct. ' 
The Commissioner’ s decision i is. accordingly affirmed. - 


"PARAGRAPH 38 OF GENERAL RECLAMATION CIRCULAR 
oS AMENDED. : 


Casa. 
DxpakTMENnt oF THE INTERIOR, 
Genera Lanp Orton, 
| | Washington, D. fo. aay 10, 1915. 
The Saay OF THE cee 
(Through the Director of the sdanacon Servite.) 
Sm: In numerous assignments of reclamation homestead entries, 


Sa ‘under-the provisions of the act. of June 23, 1910 (36 Stat., 592), pre-- 


-sented.to this office for. acceptance, the speroboraon of the affidavits 
of the -assignees, showing the ir qualifications to take the assign- 
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ments, have. been emitted. Such coohorien is reqitired by para- _ 


graph 388 of the General Reclamation Circular approved September — 
6,.1913 (42 L. D., , 849), It is believed that the corroboration of the » 
; affidavit of the assignee in such a case is of little value for the reason 
that it is not often that another person can corroborate, of his own. 
knowledge, the statements made by the assignee therein. 

The requirement that such affidavits: be corroborated has necessi- 
tated the suspension by this office of a large number of assignments, — 
complete in other respects, but lacking corroboration of the assignee’s. 


-. affidavit. It is therefore respectfully recommended that paragraph _ 7 


38 of the General Reclamation. Circular, supra, be amended by the 
omission therefrom in line nine of the words duly ae ae 

| Very eoepoceull ys : | a 
a Chay - Tanaatay, G ommissioner. 


‘The above Ccoomiicadnt cas 1S- concurred j in, February 24, 1915: 
A. RP. Davis, 7 
Director and Chie f Bh ngineer, OC hairman. 


Approved, March 6, 1915: 
Awnoprrevs:A. one. | we 
First Assistant ‘Seoretary. | 


—= 


_ ST. PAUL, MINNEAPOLIS AND MANITOBA RY. co. 


‘Decided Febr wary Ld, 1915. 


ere One Wrrnprawar—Acr OF _ Auaust Dy 1892. 

Where lands selected by the St. Paul, Minneapolis and Manitoba’ Railway 
Company in lieu of lands relinquished by it under the provisions of the act 
of August 5, 1892, had been prior to selection withdrawn from entry and 
have since been classified as coal, the selection may nevertheless be ap- 
proved and passed to patent under the act of June 22, 1910, upon waiver by. 

- the company. of all right to the coal ba es  * a 


Jonus, First Assistant Secretary: 
| The St. Paul, Minneapolis and Menieane Bailwas Cay ap- 
~ pealed from decision of February 27, 1914, rejecting its selection - 
es the ese of i Ses 1892 (27 Stat., 390), list No. 11, for SW: 4 
i SE. 4 SW. 4, Sec..28, T. 15 N., R. 12 E., M. M., ‘Lewistown, 
nd n the ee) that the land. selected nad bes withdrawn 
from all entry November 17, 1906, prior to filing of the selection _ 
October 7, 1907, and has since been classified as coal land « at ou per | 
acre. 
By act of Asaisiae 5, 1892 (27 Stat., 390), in ceonsieetion of the | 
railroad relinquishing lands to which it had a right, for protection of . © 
purchasers from the United States, the road was permitted to select — 
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an sal area “ of nonmineral public lands, ‘ eater as s nonmineral a 

at the time of actual. Government survey.” It does not appear that. 

7 this land was classified as mineral at the time of its survey. 
- The Commissioner based his decision on that in Northen Pacific 
Ry. Co. (39 L. D., 314). This authority was inappropriate to the 
present case. It applies to selections under.a different grant and.a — 
different statutory classification. or definition of lands that ay be. 
- selected. : 

This question has Becoiie: immaterial as by act of June 22, 1910 
(36 Stat., 583), it was provided, among other things: | 

‘That those who have initiated non- -mineral ‘entries, selections, or locations in . 


_ good faith, prior to the passage of this act, on Jands. withdrawn or classified as 
coal lands may perfect the same under the provisions of the laws. ‘under which 


said entries were made, but. shat receive the need patent provided for in this _ 


act. : , 
. The railway company has waived right to the coal deposits under = 
| iis act and is content to take a surface patent reserving the coal to 
the United States. It is, therefore, entitled to a pet under the act. 

of June 22,1910, supra. - 
The Fenn is reversed and, if no Sihet ab; ection appear, theselec- 
tion will be approved for surface patent. : 


_ INSTRUCTIONS. 
Pebruar y 16,: 1915. 


ALASKA Ae WITHpRAWAL—! ACT OF OcroBrR 20, 1914. 


es The act of October 20, 1914, pr oviding for the leasing of coal lands in: Alaska, - 
leaves existing and pending coal claims.in Alaska in exactly the same status 


. they occupied prior to said enactment, and does not revoke the presidential - 


withdrawal in SO far as it: relates to such claims. 


J onES, First Assistant: Secretary: a “= g 

| Decanbes 21, 1914, you [Commissioner of the Geneiat ana Office] 
submitted to. fe Department a request for instructions with respect © 
to the disposition of pending coal claims in Alaska, and particularly 
as to the status of the Presidential withdrawal as affecting such 


7 _ claims, asking whether the said withdrawal was revoked by the act 
of October 20, 1914 (Public, No. 216), and if not, whether it would — 


not be advisable to have issued a general order ‘modifying the coal- 
land withdrawal in so far as it applies to land. covered by pending 
coal claims found to be valid. | 

- The act: of October 20, 1914, supra, section 15, »axpresely provides 
. that the act shall— __ | | 
not affect any: ‘ proceedings now pendiay in the Department of the {atasior, and 


any such proceeding may be carried to a final determination in said Department, 
| notwithstanding the passage hereof. - me 
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Section 3 provides that the said pending claims upon which final 
proof shall have been submitted shall be ato within one year | 
from the passage of the act. 
It is clear from the act. in question, which opinion is supported by 

the proceedings had before the Public. Lands Committee and in Con- 
gress during the pendancy of said measure, that’ it was the intent of 

| Congress 1 in the act of October. 20, 1914, to leave existing and pend- 
ing coal claims for lands in Alaska:3 in exactly the same status they 
occupied prior to said enactment. I therefore.do not think that the 


- ~ Presidential withdrawal, in so far as it relates to such claims, was 
_ revoked or. vacated by the act, nor do I think it ‘advisable to submit ~ 


| any general order of restor ation to the Pr esident at this time. Each | 


~ . case’should be taken up and considered upon its merits, and appro- : 


priate action taken or recommendation made with. respect. thereto. 
EL G. COLTON. 
Instruetions, Febr wary 16, 1915. 
Ruor. AManion—Warmm-Rierr ASSIGNMEN T-—RESIDENCE. . 


_ The residence requirements provided for in section 5 of the reclamation act. of © 
Ti une 17, 1902, apply to all. persons acquiring by assignment water-right ‘con- 


tracts with the United ‘States, unless prior to such assignment the final ~ 


- water-right certificate contemplated by Section 1 of the act of August 9, 
* 1912, has been issued, in which event the land may be eeeely. alienated, sub- 
ject to the lien: of the United States. b- 3 . 


Tons, First Assistant Secretary: ; | 
~ Tam in receipt of your [W. R. King, chief counsel of. Seen 
Service] letter of January 26, 1915, submitting the following ques- 


__ tion: “Does the residence requirement provided i im section 5 of the _ 


| _ Reclamation Act apply to- persons acquiring by assignment, water- an 


right contracts with the United States?” 
It appears that one H. G. Colton, a resident of Portland: Onecn, : 
has purchased a tract of land under the Umatilla project, Oregon, 
from Bertha A. Randolph, who had made water-right application 
_ therefor, which application has been approved. - Colton desires to | 
have the water-right contract transferred to him, but neither his 
vendor nor himself can make the allidavits as to residence upon the 


- . land or being an occupant thereof, as required by paragraph 96 of the 


circular of ¥ February 6; 1913, as amended to poe 6, 1918 ‘(42 
L. D., 349, 387). | 
Section 5 of the act of. J une ° 17, 1902 (32 Stat., 388) : provides: 


‘, No-right to the use of water for lands in private ownership. shall be sold for. 
a tract exceeding one hundred and sixty acres to-any one Jandowner, and no such 


| DECISIONS RELATING TO Db THE FUBLIO Lanps, =» «4519 


- sale shall be made to any landowner unless he be an getaal bore. nde resident-on ~ 


~~ gueh land, or. occupant thereof residing in the neighborhood. of said land, and no - © 


such right shall permanently attach until all payments therefor are made. 


The limit of residence ofa private landowner in the. neighborhood 
has been fixed at a maximum of 50,miles (Par. 65, Circular of Feb- 
-ruary 6, 1913, supra), and Mr. Colton resides more than 50 miles from _ 

the Umstils project. a 

In support of the position that the assignee is not’ sabiece to the 
above-cited restriction as to residence, you cite the following language 
from the departmental instructions of April 2, 1914 [43 L. D., 456], 
which related to the question as stated by you, “as to whether in case. 
of a homestead entry within a reclamation: pro] ject, and made subject 
to the provisions of the Reclamation Act of June 17, 1902 (32 Stat., 
~ 388), an-assignee, under the act of June 23, 1910 (36 Stat., 592), is 
required to reside upon the land or in the neighborhood cherent in 
~ order to perfect a water- right, as in the case of lands in. private 

ownership ” — | : : 


TiO greater. or additional oblinationa should be imposed upon the assignee ian 
are imposed upon the original entryman, and . . such. assignee should not be 
required to repeat or duplicate, with respect to lends secured by assignment, the 
‘conditions already. satisfied by the original eniryman. It has been contended 
_ that assignees under this act must possess all of the qualifications of a home- - 
stead entryman, but this contention was. disapproved by this Department, it 
| being held that: the law contains no war rant for imposing such a imitation. , 


This language relates solely. to the case of an assignee of a home- 
stead entryman who had already complied with the requirements of. 
- residence as fixed by the homestead laws in irrigation. projects. The 

° instructions of April. 2, 1914, further stated : : 


‘The owner. of private land within a ‘eclamation pr week occupies a somewhat 
_ different status from the homestead entryman, in that-he is not specifically re- 
| ‘quired to reside upon the land and perform improvement and cultivation,: his 
land is not subject to division: into farm units, nor is his entry subject. to can- 
cellation for noncompliance with law as in the case of the entryman. - Whether 


this be the reason or not, it is apparent ‘that Congress imposed different condi- aa 


tions upon the owners of private lands than upon homestead entrymen, and the 
residence required of the private landowner has no particular bearing upon the | 
construction of the law with Teapect: to the homestead entryman. : 


From a: technical standpoint, the language used in section 5 of the 
act of June 17, 1902, Supra, is susceptible of the construction that _ 
the sale of a water- right 3 is made. upon approval of the application — 
of one holding lands in private ownership subject to defeasance upon 


ee failure to pay the required charges. The language is also susceptible 


of the construction that no sale-is effectuated until final payment of - 
— such charges, since it provides that no rights. should. permanently: _ 
“ attach until all peyeiat have been made. In construing an act of ae 
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Congress, ogee the primary. object j is to carry into affect the i in- 
tention of the legislative branch.: Congress no doubt desired that 


absentee ownership as, to private lands within irrigation proj jects 


_ should be avoided, and the same rule of policy would operate in the 
case of an assignee of lands held in private ownership, as well as that 
of an original applicant for a water right. 
. .The record fails to disclose, but informal inquiry | at your office — 
would seem to indicate, that Bertha A. Randolph has not secured the 
_ final water-right certificate provided for in section 1 of the act of 
August 9, 1912 (87 Stat., 265), and paragraph 60 of the regulations 
of September 6, 1918, supra, such certificates being issued to private | 
~ landowners upon Ne of the reclamation of one-half of the ir- 
_ rigable area. Such certificate reserves to the. United: States a lien for 


all unpaid charges. IT am inclined to.the view that after the issu- 


ance of the: final water- right certificate contemplated by section 1, 
of the act of August 9, 1912, supra, the land may be freely alienated, 
subject to the lien of nae Died States, and if the fact be that the: 
original owner of the land, Bertha A. Randolph, has complied with — 
| paragraph 60 of the regulations of September 6, 1918, supra, the 
issuance of a final water-right certificate may relieve the difficulties . 
you set forth in your letter. 7 | 
I am of the opinion, therefore, that the pendence pagans 
provided for in section 5 of the Reclamation Act apply to all. per- 
sons acquiring by assignment water-right contracts with the United 
‘States, unless prior to such assignment the final water- right certifi - 
cate contemplated by section 1 of the act of August 9, 1912, supra, 
has been issued. Paragraph 96 of the circular of February 6, 19138, | 
supra, regarding the affidavit as to-the residence of the assignee 
within the prescribed ia is in es i with this | view. | 


“INSTRUCTIONS. 
= February 16, 1915. 


(CLASSIFICATION OF Gent: LaNps—LEGAL SUBDIVISIONS, 3 
. The special provisions of section 2381 of the Revised Statutes and other spe- 
- cial acts authorizing the entry and disposition of lands in smaller areas 
than. the forty-acre unit or lot fixed by the general laws, are not applicable 
to coal lands; ‘and the land department is without authority to classify and 
- segregate coal areas of public lands in less than legal subdivisions. 
Previous INSTRUCTIONS VACATED. i. s 
Instructions of. November 15, 1912,. 41 L. D., 396, acne: and amendment 
~ added. to ‘paragraph 11 of the regulations of April 10, 1909, 37° L. D. 653, 
es “by instructions of November 15, 1912, 41. L.-D., 399, canceled. 


* Jonrs, First Assistant Secretary: , | 
_. November 15, 1912 (41 L. D., 399), the Depaennent following . 
instructions of the same date (al L. D. Ga amended pareeaps | 


~—_ 
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pie of the eval of April 10, 1909 (37 L. D., 653), place to. 
the. classification and eee or oe lands, by ate the fol- 


=k lowing: 


Where for good reason it is advices: classification of coal lands: may pa 


7 made by two and one-half or ten-acre tracts, or multiples thereof, deseribed as 
minor subdivisions of quarter-quarter-sections or rectangular lotted tracts. 


-. October 6, 1914, and January 5, 1915, you [Commissioner of the 
~ General Tiand Office} submitted i onorinds and other papers, stat- 
ing that in your opinion the classification of lands in less than legal | 


subdivisions is indefensible, either from-a legal standpoint. or from 


the standpoint of good administr ation. The instructions of Novem-— 


ber 15, 1912, supra, proceeded on the assumption that the classifica 


Gan and segregation of such small areas is authorized by section — 
_ 2331, Revised Statutes, and that. coal lands being mineral lands « are 
| susceptible: of segregation under its provisions. | | | 

‘While coal lands are held by the Department and die igavia i be 
mineral lands, it is. nevertheless true that Congress has provided a 


= special method for the disposition of public lands containing de- — 


posits of coal, and it is clear therefrom that it provides for the dis: 
"position. of ack deposits only. in accordance with the legal subdivi-. 


sions of the public-land surveys. ‘The special provisions of section’. — 
9331, Revised Statutes, and of certain other special acts authorizing 
_ the entry and disposition of lands ‘in smaller areas than the 40-acre 


unit or lot fixed by the general laws, are not applicable to coal lands. 


From ‘the standpoint of adininistration, as you suggest, the practice 
is confusing and objectionable. Furthermore, as Congress has now . _ 
provided: for the separate disposition of the land and of the coal 
deposits’ therein, acts of March 8; 1909 (35 Stat:, 844), and June 22, -° 


~~ 1910, (36 Stat., 583), the matter of classification in smaller areas haa | 
the ordinary Teal subdivision is less important. In other words, 


under said acts the agricultural entryman or patentee takes the land | : 
exclusive of the coal deposits, and the latter deposits are held subj ect 


to disposition separate and apart from the land. | 
- In the: actual work of classification. and valuation, if the coal — 
er ilin a given legal subdivision is so limited in quantity and value 


as to not warrant the classification of the subdivision as coal’ land, 
it is not believed that the land in question should be classified as 


coal. - If, on the other hand, it contains a coal -deposit of substantial 
value, its. classification’as coal land will not prevent: the disposition _ 


| of the land itself under the agricultural laws, subject to the coal . ~ : 
__.reservation. Accordingly, and after full consideration of the matter 


involved, the said instructions of November 15, 1912, are hereby 


- revoked and vacated and the amendment added to paragraph 11 of : 


classitication and. valuation instructions canceled. 
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ELIZABETH DAVIS. 
Decided February 16, 1915. 


NATIONAL Fouest Lanps—Honmsteap ENrry—Acr or J UNE 11, 1906. 


_ The act of June 11, 1906, specifically declares that upon the listing of lands - 


thereunder by the Secretary of: Agriculture the Secretary of the Interior 


shal] declare such Jands open to settlement and entry, but that. they 
7 shall not be subject’ to settlement and entry until the expiration of sixty = 

days from the filing of the list in the Jocal. office ;. and these requirements are | 

mandatory and jurisdictional and can not me dispensed with by the sand . 


* department. 


J ONES, First Assistant Siectapye 


The Department has considered the petition filed by the ‘Solicitor | 
for the Department of Agriculture, asking this Department to exer- 


- cise its supervisory ee in the matter of the homestead entry. made 
‘by Elizabeth Davis, June 15, 1909, for certain lands, namely, the E. 4 


"NW. 4, NE. 4 SW. 4, and NW. 4SE. 4 Sec. 28, 1.47 N, RB EB, 


_ lying within the Coeur d’Alene National Forest, created by proclama- 


7 tion of November 6, 1906; settlement on said lands prior to eo forest — 


reservation being allesed by Davis. 


Commutation proof was submitted on. said entry. November 28, 

1910, which. was suspended pending | adverse proceedings fee 
June 24, 1910; on charges that the entrywoman -had_not. established. 
and mia atained residence upon or. cultivated said land and made 


entry for speculation. The local officers and thé Commissioner con- 


curred in. finding default in the matter of residence. prior to and. ‘ 
_existing at the date of said forest reservation, in which finding the - 


Department, on appeal likewise concurred, but found further that 


there had been bond fide compliance with law on the entry for four-— 
teen months next preceding the submission of proof, and in view of 
the equities existing and of the fact that the Department of Agricul- 


ture on’ August 4, 1913, had reported that said lands were chiefly 


7 “valuable. for agriculture, and not needed for public purposes, except 
for a certain right of way, and that.same would be listed accordingly 
under the act of June 11, 1906 (34 Stat., 283), the Department, Sep- | 


tember 24, 1918, held that the existing. ‘withdrawal might be disre- 
garded in an sable consideration of the case, and remanded the 


case accordingly with direction that the claim be permitted to Le 


-- to final entry and patent if payment had been made. 


| It is urged in this petition that this Department is without power : oA 
7 to so pass- this entry to final entry. and patent without compliance — 
with the express provisions of said act of June 11, 1906, that, after 


- Jands lying within a national forest have in the discretion of the Sec- 


_ retary-of Agriculture, as provided by said act, been listed. by him with — 
_ the Secretary of the ua with the Tequest that such lands ‘be - 


a 


4 . 
_— . ; I 
a a em, 
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‘opened to entry In. accordance with the. provisions of the homestead 
laws and of said act: | 


Upon the filing of any such. ist or acces the Seer etary of the Interior 
-shall-declare the said lands ‘open to homestead settlement and. entry in tracts 
not. exceeding one hundred and sixty acres in area and not. exceeding one mile 
‘in length, at-the expiration, of sixty days from the filing of the list in the land, 
office of the district within which the Jands are located; during which period 
. the said list or description shall be prominently posted in thé land office and 

advertised for a period of not less than four weeks in: one newspaper of general a 
; circulation published in the county in which. the lands are. situated. 


The Department: upon careful reconsideration of this case 1s con- 


‘strained to admit the contention made in this petition. _Under the . | 


specific terms of said act such lands can only become subject to set-— 
_tlement and entry at the expiration of sixty days from the filing of 
the list: in local office. The listing by the Secretary of Agriculture, 
and filing of such list with the Secretary of the Interior, with the 
request for the opening of such lands to entry, and the order by the 


Secretary of the Interior declaring said lands open to settlement and 


entry are mandatory and jurisdictional statutory requirements, with 
which this Department can. not dispense... | 
‘The decision of September 24, 1913, is, hihoratons, recalled and 
- vacated and this entry will be canceled. | 

‘The petition is.sustained. 


ee 
ra 2 


EAGLE RIVER MINING CO. | 
Decided Febr wary 16, wk 915. 


Roser OF War—Terarnas, Grounps—NATIONAL FoREST—ALASKA. | | 
‘Where lands were claimed and substantially improved. as a terrninal os 
a constructed tramway prior to their withdrawal for inclusion. in the - 

-. Tongass National Forest, such: valid rights were thereby: acquired under 

the act: of May 14, 1898, as excepted the lands claimed-as terminal grounds. 
. from the: operation and effect of said withdrawal, provided there is no | 
undue delay in- assertion of the claim. before the jad department. 


J ONES, First ee Secretary: 
The Eagle River Mining. Canpany has opel from aan of . 


December. 1, 1913, in the above. entitled: case, rejecting the applica- 7 


tion filed by ond. company, under section 6 of the act of May 14, 

1898 (30-Stat., 409), for the purchase of 14.43 acres as teraiaal | 
grounds at. the Sono terminus on Lynn canal, Alaska, of a tram-— 
Way, right. of way for which was concurrently Popled for, from that 

point to a mine stated to be operated by said company abdut 64 miles 

distant; said. application for terminal grounds being rej jected on-the 
_ ground that said lands. are embraced. ‘within a national forest. 
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_. The national ee een to is the ‘Tongéss National Forest, as 
created by proclamation of February 16, 1909 (35 Stat., 2996), 

which provides that the withdrawal “shall not be so peneeeael as to _ 
deprive any person of any valid right . ... . acquired under any | 


act of Congress relating to the Territory of Alaska.” 


‘This application was filed February 14, 1911. It appears there- 
from that said company is a corporation jesaizel under the laws of 
the State of Georgia for mining purposes and that said tramway was 
commenced on or about August 1, 1904, and completed on or about 
- December 31, 1905 ; and it is ated in tis appeal that said company 
had pipended: ce to said proclamation more than $20,000 in the » 
construction of said. tramway and more than $9,000 in impr ovements. 
“placed upon the Jands applied for as terminal grounds. Said tram- 


= way and terminal grounds are used only to market the output of said. 
. company’s mine and no toll or charges are made for carraee of pe 7 


sons or: freight. 

Section 6 of said nee op May 14, 1898, authorized the Secretary of. 
the Interior to issue a permit to. any responsible person, company or 
corporation for a right of way over the public domain in Alaska and 

_ grounds for station and other necessary purposes; to construct wagon 
- roads and wire-rope, aerial, or other tramways, and “to sell to the ~ 
owner or owners of any such wagon road or tramway upon the com- 


pletion thereof not to exceed twenty acres of public land at each | i“ 


. terminus at one dollar and twenty-five cents per acre .... provided - 


that such Jands may be located concurrently with the line of such 


road or tramway.” 


The record does-not show that any Seeait was issued by the Soars: = | 


— tary of. the Interior in this case. The application.as to a right of 
way for a tramway was referred to the Department of Agriculture, 
- concurrently with the decision appealed from, in view of the pro- - 
visions of the act of February 1, 1905 (33 Stat., 628), transferring to 


the Secretary of that Department the execution of certain of the laws 


_ affecting public lands within forest reserves.. The Secretary: of the 
Department of Agriculture reports that no permit has yet been is- _ 
- sued for such right: of way, the matter having been held up pending ~ 
action by this Department upon the application for terminal grounds, 
_ but that the Department of Agriculture was making no objection to. 
the use by the company of a aay and that there 1 is DO ehieeton 
to granting such permit. . | 
~The decision appealed from was based upon. the Departed: aig: 


é : cision in the case of the A. B. W. Mining Company (34 L. D., 19), 
‘holding that the Alexander Archipelago Forest’ Reserve ye by . ¢ 
proclamation of August 20, 1902 (82 Stat., 2025), was a bar to an 


: eppucationt to purchase terminal er ounds under said act of sa 14, 
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1898, sty iinseandine the tramway in connection with such grounds 
had. Bean constructed prior to said reserve. The decision, however, in 
_ that case, ‘makes no mention of, and apparently overlooked, the sav- 
_ ing provision contained ‘therein, the same as in proclamaiton creating — 
the Tongass National Forest, as to valid rights acquired under any 
act of Congress relating to the Territory of Alaska. The Depart- — 
ment is of the opinion that if this company completed the construc- 
tion of its tramway and made the improvements upon the lands | 


claimed as terminal grounds substantially as stated prior to the — 


withdrawal for said ‘Tongass National Forest, said company acquired: | 
thereby such valid right under said act of May 14, 1898, as excepted — 


. . said lands claimed ag terminal grounds from the. sraration and effect. 


of said withdrawal. If, as said act provides, the Secretary of the In- — 
“terior was authorized to sell such lands upon ‘the completion of the | 
tramway, there was a correlative right in said company to make such — 
purchase, which was saved by the express terms of said withdrawal, 
unless there was undue delay by the company in the assertion of its 
claim before the land department. It appears that. this tramway 


was completed December 31, 1906; that survey of said tramway and ~ . 


terminal grounds was commenced May 19, and completed May 25, © 


1909; and that said application was filed February 14,1911. Somé 


delay. therefore, in. the presentation of its claim appears, which 

spouse be explained. | 7 
- Said company is entitled to an adjudication of its rights, tines : 

said pee of May 14, 1898, and of the matter of such delay i in the asser- - 

tion. o 

had a valid claim irrespective of said withdrawal, and asserted same | 

~ without unnecessary delay, said withdrawal did not attach and no 


its claim, notwithstanding said forest withdrawal. And if it — | 


: reason would appear why its application for terminal grounds should. . . 


not be allowed, subject to such conditions and limitations as may be 7 

found to be necessary and proper upon final adjudication. | 
‘The case is therefore remanded for consideration and action. in 

accordance herewith. - | 


J. PAUL HOLDEN. 


“Instructions, Fepruary 18, 1915. 


ean Le or LANDS FOR CITY OF ee ae eee OF FEERUARY 28, 1911. 


Lands withdr awl by section 1 of the act of February 28, 1911, for the batieht = 


of the City of Seattle; and not within the Cedar. River basin, are not re- . 


~ -gtored. to their. former status by section 2 of that act until the survey has... 


been completed and approved by the Secretary of the Interi ior. | 


es NATIONAL Forest LANDS—OccuPaNcY UNDER SPEcIAL. USE Prnwrn—Serrcemeny | 
No claim is initiated to land. under the act of June 11, 1906, until the Secre- 
_ tary of Agriculture hag listed the land for entry, such list has been filed in 
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the Jocal land office, publication thereof fade: and apoieatien to enter - 
_ filed by the applicant for the listing; and. while an entryman under that act , 
may be given credit for residence during his occupancy of the land under a - 
Special use permit prior to making entry, he does not by such occupancy 
acquire a settlement claim to the land within the meaning of. the proviso 
to section 1 of the act of February 28, 1911, excepting settlement claims 
from the withdrawal declared by that act. 


Jonus, First astiane Sestetars > | 
IT am in receipt of your [ Commissioner of General. Tand Office] - 
. letter of February 5, 1915 (462866 “K.” REM), relative to list 
* 6-1106, transmitted October-20, 1913, by the Department’ of Agricul- 
_ ture, for the restoration to entry, under the act of June 11, 1906 (34 © 
| Stat. , 238), of the SE. + SE. 4 NW. 4, SW. 4 SW. 4 NE. 4, E. 4 NE. 4 
SW. 4, and W.4 NW. SE. 4 1, Sec. 4, T. 99. N., R. i E. , WM. “within 
the Shoaunlinie National. Forest, Washington: | | 
June 23, 1909, a special-use permit was granted by the F orest Serv- | 
ice to J. Paul Holden for the above- described land, and since that time 


Holden has occupied it, having made valuable improvements, includ- 


ing an hotel, valued at $1, 000, a bunkhouse, at. $400, and four cot- 
tages, Salad at $400 each.. He has also aoe ied approximately ~_ 
$300 in drainage. July 19, 1909, Holden applied to have the lands» 
listed for entry under the act of J une 11; 1906, supra. 7 
‘The lands are within the withdrawal made by the act of February. 

28, 1911 (36 Stat., 959), for the benefit of the city of Seattle, in the 
| eee of the protection of the ay: Ss source of water ‘supply, This | 
act provides 1 im eae a 


“That the public jands in cownsnig twenty-one north, ranges nine, ten anil 
eleven east, and township twenty-one north, ranges eight, nine, ten and eleven 
‘east, .-. are hereby withdrawn from all location, settlement, and entry under ~ 
the public land laws: Provided, That this withdrawal shall in no way operate. 
.to interfere. with the right of any settler or other claimant under: the public. 
land laws to complete: a claim to any portion of such lands heretofore lawfully 


initiated. 


-- Section 2 prowdes fe a survey of the drainage ‘basin of the Cedar 
| River within the area withdrawn, and further, that— 
upon the completion of such survey and its: approval by the sacrcries of the 


Interior the lands withdrawn by ‘section. one of this act not within the a 
basin of Denar River shall be restored to their present status. 


It appears that the survey has been made in the field and the nates" 
- therof have been filed. with the Surveyor- General, showing that the - 
-/ land here involved is not within the drainage basin. It is. stated © 
- that the plat thereof has: not yet been completed by the Surveyor- 
= General, and will not be completed for pebrommatey SIX months. 
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0 ade ection 2 of ae act of farany 28, 1911, ux is clear. that 


_ the lands are not restored to their. former status until the survey has 
been: completed, and approved by the Secretary of the Interior. The — 


' survey has not yet been completed, and it has not yet been approved, 
.and the lands are; therefore, still within the withdrawal directed by — 
section 1 of the act. It is your. position, however, that the occupancy | 
by Holden, under the special-use permit, issued by the Forest Service, — 
together with his application. for listing, filed July 19, 1909, consti- 
tute a claim lawfully initiated prior to the approval of the act of 
2 February 28, 1911, which is protected by the proviso to its first sec- . 
tion. You accor dingly recommend: that the land. be restored to 
- entry, under the act of June 11, 1906, supra. | 
| The act. of June 11, 1906, sation the Secretary of Agriculture, 
in his discretion, upon application, or otherwise, to. examine and _as- 
_ certain the location and extent of lands within a for est reserve which 
are chiefly valuable for agriculture, and which, in his opinion, may _ 


be occupied for agricultural purposes. “He may list such-lands with 


_the Secretary of the ‘Interior, with.the request that they be opened — 
to entry under the provisions of the homestead laws. The act pro-_ 
vides that upon the filing. of such list the Secretary of the Interior 


net _ shall declare the lands open to homestead settlement and entry, at 7 


the expiration of 60 days: from filing of the list in the local land © 


- office. The frst proviso or section 1 of the act of one i, 1906, . | 


reads: 


Provided, That any ‘eethies actually occupying and’ in. good faith claiming: | 


such lands for agricultural purposes. prior to January 1st, 1906,.and who shall 
- pot have. abandoned the same, and the person, if ‘qualified. to make a homestead 


entry, upon whose application the land proposed. to be entered was examined | 


and listed, shall, each in the order named, have a pester ence right of settlement ea 


and entry. — 7 | 
~ This act, therefore, ales it aseeonaay sith the Secretary of 


- Agriculture whether the lands shall be listed for entry-or not. The | 


sole right given the applicants for such listing is that of a preference : 2 


right of settlement and entry, if quaiified to mmake homestead entry. - 
In Robert G. McDougall (43 L. D., 186), the Department held 


: . ‘hak one who had applied to have lands within a national forest —__ 
listed for opening, under the act of June 11, 1906, and was there-. 
after granted a special-use permit to occupy the land, was entitled 


To submitting proof upon his entry, made in pursuance of such list- | 
ing, to credit for résidence since the date of the special- -use ome | 
The. Department said, at page 18%: | | | 
Technically, ‘this land: was not. public : Jand and was. not subject to general | 
settlement claim at-the time this entryman made settlement thereon, ‘but he 


was not a trespasser, as he had filed hig application for listing with the Forest 
_. Service for opening - under the-said act of June 11, 1906, and had been given a 
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7 special-use permit by ‘that service. ‘He WAS, aiaioe. in legal occupation of. | 
the land after the date of the permit, with the understanding that if the tract 
be found appropriate for opening under said act, he would have a preference 


hes right of entry as proraee by. that Bee. He thus nas a restricted, or nee: 


settlement claim. . 


Under the act of June 1, "1906, it-is clear ee no ren to. the ica - 


1s initiated until the Secretary of Agriculture has listed the land for © 


entry, such list’ has been filed in the local land office, publication 
-thereof made,and the application to enter filed by the applicant for the 
listing. Prior to the order of the Secretary of the Interior restoring 
it to entry, the land is still probably a-part of the national forest, 
and is certainly not subject to claim or entry under the omentead | 
laws. While under the decision in the case of Robert G. McDougall 
this Department will credit an entryman of. the above character with -_ 
residence during his occupancy of the land under a special-use per- - 
~ mit, the expression contained in the déecision—* he thus had a re- 
stricted, or qualified, settlement. claim ”—is too broad, and was not 
necessary to the décision in that case. 
‘Under the facts in this case, therefore, as affected by the acts of 


* June 11, 1906, and February 28, 1911, I am. of the opinion that 
Holden aid act have a claim under the public land laws to any por- 


tion of the land withdrawn for the benefit of the city of Seattle, 

lawfully initiated prior to February 28, 1911. He was, therefore, 
* not protected as against the iihdvanval: and as the: withdrawal -is 
still in effect the land can not, as yet be restored to entry. I, accord- 
ingly, can not concur in your recommendation, but in view of the 


facts, you are directed to instruct the Surveyor-General to complete _ | 


the plat of the drainage basin as Samet as the: other pues of his 
office may permit. , 


ee 


| "PARAGRAPH 13 OF DESERT LAND CIRCULAR AMENDED. 
Instructions. 


| DerarrMent OF THE INTERIOR, 
‘Guwerat Lanp Orrice, - 
a Washington February 25, 1916. 
Caan or Frew Drvist0Ns, SF ea i : 
AND REGISTERS AND. REcEIvers, 
| United States Land Offices, 
| Sees Your particular attention is called to. paragraphs 19 and 13. 
of the desert land circular approved September 30, 1910 [39 L. D., 
953], as amended March 23, 1914 [43 L. D., 203], in regard to the | 


allowance of desert land entries, special referents being: made to the 


showing required of prone as to. the eee of the. alleged 3 


| Water supply, 
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For the purpose of preventing the allowanes of desert entries’ for 
~ lands incapable of reclamation, said ea 13. is. amended. and 
enlarged to read as follows: 7 


13. At the time of filing the declaration with ‘the register ind receiver, the 
applicant must also file plans describing in detail the following : ‘Source of water 
supply; character of the irrigation works constructed, in course of construc- 
_ tion, or proposed to be constructed, 4. ¢., reservoirs. for. storage, canals, flumes,. 
~ or other method by which. water is to be conserved and. conveyed to, the land; if | 
-by direct diversion, the character and volume of the flow of the streams or 


a . ‘Springs, whether perennially flowing or intermittent. If the works have not 


“been constructed, it must be shown whether they. are to be built by an irriga- 
tion district, Q. corporation, or an association, and a general description of the 
proposed. plan must be furnished. It must be shown in connection with. any pro- 
‘posed plan whether, and by: whom, surveys and investigations have been made,. 
| _ which. demonstrate the existence of a sufficient water supply and the feasibility 
of the proposed works to convey water to the land. If the applicant, or ‘others 
in association. with him, “propose to construct. irrigation works, a sworn state- 


ment must accompany the declaration, containing a. general description of the - _ 


| proposed | works, all estimate of the cost, and such other data as ‘will enable 


' the register and receiver and the Department to determine the sufficiency of the a 


water supply, and. the feasibility of the ‘proposed works to convey water to the | 

lands to be irrigated. If the irrigation is proposed by means of artesian wells, 
or by pumping from nonartesian underground sources of water supply, evi- 
dence must: be submitted as to the existence of such water supply upon or near 
the land. involved, including a statement as to other wells theretofore sunk and. 


. affording a water* supply to adjoining or near-by lands. With respect to the © 


land itself, a specific “showing must be submitted as to its approximate altitude,. 

character of the soil, and to what points upon the tract the ditches or later als — 
are to be extended; and that the land is of ‘such contour that it can be irrigated 
from the proposed system. The map required to be filed by section 4 of the act ~ 
of: March 8, 1891 (26 Stat., 1095), must be sufficiently definite and accurate 
' (preferably, but not necessarily, prepared by: a licensed engineer) to show the - 
' plan for conducting water to the land to be irrigated. The register and receiver 
will carefully examine the evidence submitted in such declarations, and either 
reject defective declarations or require additional evidence to be filed. At the 
time of filing his declaration, plans, and the’ statements submitted therewith, 

the applicant must pay the receiver the sum of 25 cents per acre for the lands 
therein. described, the declaration to be given its proper serial number, at that 
time, in accordance with paragraph 4, Circular No.-105. The receiver will issue 
- a receipt for the money, and after proper notations have been made on your 
records, the application will be transmitted to the proper Chief of Field Divislon 
- for report as to the sufficiency of the alleged water supply, and the- ‘feasibility | , 
of the proposed. plans. The register and.receiver will:report to the Chief of: 


Fieid Division any facts in their knowledge with respect to the land, the water 


supply, or the proposed plan of irrigation. including the financial responsibility = 
~ and general ability of. the irrigation districts, corporatons, | or associations - 
which. propose to construct works for the reclamation of such land. In all cases” 
_ the register and receiver will certify:as to. the status of the lands, as shown by. 
_ their records, and when forwarding an application for report they will attach 


all papers. filed by the applicant. . No application will be forwarded to the Chief - . | 


of Field Division until all evidence required under the said paragraphs has been 
furnished by the applicant. m8 ; 


. 35017°—vor 43-1434 


- 
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When an application, is received by the Chiet of Field Division he will ‘ase 
same considered by. a-field examiner who will make a written report thereon 
recommending the allowance or rejection of the application. If such report is | 
.favorable, and the Chief of Field Division is of the opinion that the: entry 
should be allowed he will return the application to the register ‘and receiver 
with the report, and recommendation to that effect, whereupon the register and _ 


receiver will pass upon it in regular order in the light of the report which is to” 


be attached to the application and become a part. of the record, and, in ‘the 
absence of any objection, will sign the certificate at the end of the declaration 
under. date of its allowance. 
‘If, however, the Chief. of Field. Division is of the opinion that the éates | 
should not be allowed, he will have a full report prepared on the application and ~ 
- transmit the entire record to this office zr consideration and action, advising — 
the register and receiver thereof. | : | 
In the event that an applicant alleges a company, au association, or--an irri- . 
gation district as the proposed source of water supply, upon which report has 
not -been submitted, the Chief of Field Division will cause an investigation to 
be made of such project, and have a report submitted thereon to this office in 
accordance with the instructions heretofore issued, making a definite recom- 
mendation as to the allowance of original entries under the project, and will 
transmit. the application involved with the report. | 
If the project alleged as the source of water supply has been eponted: upon, 
’ but no action on such report has been taken by this office, the Chief of Field 
Division will transmit the application to this office. with appropriate recom- 
mendation. In the event the applicant alleges a project which: has been passed 
upon by this office, the Chief of Field Division will consider same in accordance 
with the conclusions reached, and, in the event that favorable action is war- 
ranted, will return the paper's to the register. and. receiver ‘with proper report 
and recommendation. In case adverse action is necessary the Chief of Field 
- Division will transmit the application to this office with proper recommendation. | 
Should. this office, after careful consideration of the examiner’s report and 
the showing made by the applicant, deny the right to make entry, the applicant . 
: will be allowed the right to apply for a hearing or to appeal, as he may desire. | 
If an application is not returned by the Chief of Field Division in time to be. . 
-eonsidered and allowed by the register and receiver and transmitted with the. 
returns for the month during which filed, the register and receiver will note 
“No ©. EF. D. (giving date)” in the remarks column of the “ Genera] Schedule 
. of Serial Numbers, ” and will forward with their returns. for that month a’ 
‘separate report for each. application SO held by the Chief of. Field Division; 


giving name of land district, serial number, name of applicant, land involved, | 


‘and date of. transmittal to the Chief of. Field Division, eo paragraph 64 
of Circular No. 105. | 
- Registers and receivers will furnish copies svat to all officers 


in their land districts before whom desert land declarations may be - 


made, advising them that all. the foregoing regulations will. be 
strictly enforced. : | 
Very respectfully ae a 
Cray TatumMan, Commissioner. 
Sisnere apna 25, 1915: fo pe 
Anprieus A. JONES, | 
oe rst Assistant Secretary. 
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‘ETHEL E. HUSTON. 
_ Decided February 26, 1918. —- a 


Krowa, Couknea, APACHE AND WICHITA. Eidpe-Seo: 17, aan JUNE 30, 1913. 


By section 17 of the. act of June 380, 1913, the unused, unallotted and unre- ia 


served lands in the former Kiowa, Comanche, Apache and Wichita reser- 
- vation were declared subject to sale, in the discretion of the Secretary of © 
- the Interior, with a view to providing funds for the Kiowa Agency hospital, | 
and from and after that date none of: said lands were subject to homestead . 
entry or any form of disposition other than as authorized by that act. . 


Jones, First Assistant Secretary: | 
Ethel E. Huston has filed an infor mal motion i ceheurinn t in ‘the 
matter of her application 08821, to make homestead entry of the N. 4. 


— SW.dand SW.1SW. 4, Sec. 14, T. 5N., R. 13 W., L. M., Guthrie land 
district, Oklahonia, wherein the Department, by decision of January 


12, 1915, affirmed the Commissioner’s decision of July 11, 1914, reject- 
- Ing the aplication: because the tracts described were not at tbe time 
of the presentation of the application subject to entry under the — 
| homestead law. 
‘The area in: question 1s one the limits of the fonnee Kiowa, , 


* Comanche and Apache Indian Reservation, and was formerly ~ in-— : 
eluded in the homestead entry of one Wallace J. Hallock, which, by. 


- the Commissioner’s decision of January 30, 1914, was saneeled, as.a 


result of a contest prosecuted. against it by Miss Haaton: who, i in the 


supposed exercise of a preference right, on March 4, 1914, filed pee | 
J application to make homestead entry thereof. : 
| By séction 17 of the act of June 30, 1918 (38 Stat., 90), the Sie: 


tary of the Interior was, in his discretion, authorized to sell, upon . a2 
such terms and under eae rules and regulations as he might pre- 


- seribe, the unused, unallotted and unreserved lands “in the Kiowa, 


“ Comanche,. Keach and Witchita: tribes of Indians in. Oklahoma,” 


and to deposit the proceeds fromi such sales, less $1.25 per acre, to the 
credit of the Indians, to be known as the Kiowa Agency Hospital 
Fund, and to be used only for the maintenance of the hospital. The 
Secretary was, by the act, further authorized, in his discretion, : to 


grant to settlers-a preference right to purchase, for 90 days from and — - 


alter notice, at the appraised. price, exclusive of improvements, such 
of said lands as were occupied by such settlers in good faith on Jan- 
uary 1, 1913. This act clearly contemplates that all of the unusued, 


anialiceiaa and. unreserved lands within the limits of the reservation | | 


- named should be sold, with a view to providing hospital funds for 
the benefit of the oni and -should thereafter be subject to no form 
of disposition other than that therein authorized or prescribed. 

The particular tract heré in question became on January 30, 1914, 


: the date of the cancellation of Hallock’s entry, therefor, 5 unused ” _ | 
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dead of said feeeeration and sieapiedt that eat at the date of filing 
of -the present application. - It was not, therefore, for the reason 
above stated, then subject to entry under the homestead laws, and 
could be eas of only in the manner authorized by. the act. 

The decision complained is accordingly adhered to and the notion 


denied. 


MATILDA MILEY. | 
Decided February 27, 1915. ie. 


- Sorprers’ DecLaRaTory SrareMent—DeatTH or Deccarant—Hurrs. 7 
A declaratory statement filed by a soldier or sailor under section 2809 of the 


Revised Statutes, or by the widow or minor ‘orphan children of a de- | 


ceased soldier or sailor, can be carried to entry only by the beneficiary 
named in the statute; and upon the death of the declarant the right to 
make entry under the declaratory statement, does Dy pass to his. heirs or’ 
devisee. . 

_ CONTRARY DEPARTMENTAL Drcrston’ Ovarnutup. 

Philip Mulnix, 33 L. D., 331, overruled. 


7 Jonus, First Assistant Secretary: | : 
- Matilda Miley, as heir and devisee of Mary Heid. sie of 
‘Michael J. Helbling, a soldier of the civil war entitled to the bene- 
fits of section 2304 of the Revised Statutes, has filed a motion for 
rehearing of the Department’s decision of October 30, 1914, in the © 
above-entitled case, which affirmed ‘the decision of the Genéral Land _ 
_ Office requiring her to show cause why her entry, allowed November 
1, 1910, for the S: 4 NW. 4, and lots.3, 4 and SW. 4, Sec. 1, T. 23 N., 
| R. 9 E., M. M., Groat Falls, Montans, land district, should not be . 
canceled, upon the ground that—_ : : 


‘The widow not having made ‘an snes prior to her death, and the'heirs not 
having made an entry prior to August 14, 1910, when. the declaratory state- 
ment expired by operation of law, the claimant had To right. to make ey 
by virtue of said declar atory statement. : 


_ The entry, which was ‘made andae the enlarged. ee act on - 
November 1, 1910, aforesaid, was. not. allowed until May 27, 1911. — 
- Final proof was saesered N ovember 7, 1913, and final certificate 


_- issued December 12, 1913. The Ganka and Office rejected the ~~ 


_. proof submitted, and cited the. entrywoman to show cause why her — 


entry should not be canceled, as.aforesaid. From this decision she 
appealed, and, on cone ieantion of such appeal, the Department 
affirmed the action of the General Land Office. A motion for 
rehearing of the Department’s decision has now been filed. 
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The solic: Philip Helbling, died without hawae seendiaed his 
‘goldiexe! homestead right. “Mary Helbling, his widow, filed soldiers’ 
7 declaratory statement for the land on F ebruary 14, 1910, and died - 

June 17, 1910 (about two months before the expiration. of the six - 


months’ period allowed for entry following the filing of a soldiers’ — 


’ declaratory statement), without having. mada entry thereof. Upon 
the theory that the right of entry was thereupon, under the law; cast 
upon her, although she was no longer a minor, Mrs. Matilda Miley, 
the daughter of Philip.and Mary Helbling, and devisee of the latter, 
filed application to make entry of the land, as above stated, a little 
more. than eight months after the filing of the declaratory statement 
by the soldier’s widow. Mrs. Miley states_in an. allidavit 1 in po , 
of her appeal. to the Department, that— 


at and before the time of filing her said entry and at: seven! ‘times. since filing: 
she had occasion to ask information from the. local land officers as to whether 
_ she had the right to make or hold the entry as the heir and. devisee of Mary 

Helbling ; that she was invariably told by said officials that she was authorized 
to do so; that assuming that the advice so received was dependable she was led 
_ to believe that she had a right to make the entry and that it could be made within 


any reasonable time; that the cause of delay in filing the entry was due to the i 
misinformation received. from the said Government officer 8, resulting in her mis- _ 


understanding of her rights under the law, and that a Special Agent of the 
_ Department examined the final proof papers and the Pecones: in the. case ae 
advised the local officer's to allow the. proof. 


It appears from the final proof statement, ‘submitted Novanber ‘fae 
- 1913, that the entire tract is fenced and eighty acres under cultivation, 
and that the value of the improvements is $800. It is elsewhere 


- stated that since final certificate was granted, the entryman. has spent 


i‘ nearly $2,000 additional on the land, largely in well digging. 
The present land department ceeulaiions (see Circular of etover: 
11, 1910, 89 L. D., 291, 298) provide: 


If a soldier or ‘esi: makes an entry, . or files a declaratory stitement, and 
dies” before perfecting the same, the right to perfect the claim, including the 
right. to obtain credit for the soldier’s military service, passes to the per sons ae 
named in Sec, 2291, Revised Statutes, ‘that is, to his widow, ‘or if ier be no. | 
widow, to his heirs or devisees. 7 7 


These regulati ons are baad upon the Department’s decision in as 
case of Heirs of Philip Mulnix (33 L. D., 331), wherein it is held. 
(syllabus) = 7 Ae 


- By the fling of a Sollee. declaratory statement a homestead claim is 
initiated, which upon the death of the soldier prior to completion of entry, not | 
leaving a widow, is cast upon his heirs, who may do any and all things - neces- 
sary to its completion under the provisions of section 2291, Revised Statutes,. in 
the same manner-and upon the same basis as the heirs of an gai home- 3 
~% slender who dies before the consummation of his claim. » 
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As already set out, ene the ile: announced i in. ie Mulnix case, 


supra, and in the regulations issued thereunder, this claimant was 
permitted to make an entry, based upon the declaratory statement of 
her deceased ancestor, to expend time and.money in the development 

and improvement of the land, and to submit final proof thereupon, 

-register’s final certificate issuing in due course. Under these circum- 
_ ‘stances, and in the light of the departmental rulings then in force, it 
would be highly inequitable to cancel the entry so permitted to be — 


- made and perfected. Recognizing and. protecting the equities which 


have so arisen, the motion for rehearing is allowed, and entry. sus- 
tained, and. the case remanded ‘to the General Land Office for es : 
_ entation to the Board of Equitable Adjudication. — 

Upon careful consideration of the applicable law, I aim of the opin- 
ion that a declaratory statement filed by a soldier or sailor, under 


--- gection 2309 of the Revised Statutes, or. by thé widow or minor orphan ~ 


.. children of such a soldier or sailor, can be carried to entry only by 


the beneficiary named in the statute, and that the right to make entry 


under such a declaratory. sabomenb. does not pass to his heirs or. : 


| devisees. This conclusion is supported. by the language of the law 
~ and is in harmony with the. legal effect to which a mere declaration 


7 of intention is entitled. The decision in the case of the Heirs. of | 


ef Philip Mulnix, supra, is therefore her eby. overruled, and the rule 
therein laid down and in the regulations issued thereunder October 
11, 1910, will not be pollowed.s in case of entriés made hereafter. 


NORTHERN PACIFIC RY. CO. ET. Al. 
i Decided February a1, “1915. 


. _NoRTHERN Pactric Apsustmmnt—Acr OF JULY 1, 1898—APPROXIMATION. 
The rule of approximation is applicable to selections by the Northern Pacific -_ 
a panyey Company under the act of an 1, 1898, oa 


Tocae F erst Wesson Sesreiaa | 

The application for the selection involved in this. case describes _ 
_ three tracts: the E. 4 NW. 4 ty 80 acres, NE. + SW. 4, 40 acres, and the 
SE. 4 SW. 4, 40 acres, all in the same section and aggregating 160 
~ acres, and sélected in lieu thereof three other tracts, in different sec- 
tions, containing 57.43, 53.70 acres and 48.86 acres, respectively, or a 
total of 159.99 acres. “The decision of the General Land Office which | 
was formally affirmed by the decisicn complained of in this motion - 

for rehearing treated each of the selected tracts as a different and dis- | 

- tinct selection, of which two have been approved, and.in disposing 
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of the other seisction: acuuned the company, under the aale of ap: 
proximation, to either eliminate one subdivision of the KE. 4 NW. 4 
that being the first tract mentioned in the list, or “to oly addi: | 
tional base,” because the first tract enumerated as base land contained 
but 57.43 acres, or 22.57 acres less.than the 80 acres embraced in said — 
 E.4 NW. 4, notwithstanding the fact that. the other tracts offered as 
‘base lands exceeded the other selected tracts by 22.56 acres. 
‘It is contended in the motion for rehearing: (1) That jnaamaeh 
_as the selected tracts form one body. of land, which the company had 
contracted to sell, it should have been treated as a single selection and 
should not have been separated into three tracts and considered as 
- three separate selections; and (2) that the rule of approximation : 
should not be applied in this case. 

7 There does. not appear to be any reason the mile of approxima- 
tion can not be applied in adjudicating a selection of the kind here 


“involved. While this rule, for which. there is no statutory authority, 
was originally invoked in- homestead entries only, by Executive 


- action, as an administrative expediency, there appears to be no good 


- reason why it can not be used to meet emergenéies in any class of | 


entries or selections.. Henry P. Sayles (2 L. D., 88) ; Ida B. Sprague 

‘(41 L. D., 386) ; Instructions, February 10, 1902 (31.L. D.; 225). -~ 
In its decision of March 10, 1913, unreported, this Deparment in 

adjudicating the Northern. Pacific Rode Company’ s Washington 


a _ List 206, applied the rule of approximation in a kindred case, and 


there is, thenet ores no reason why it could not be applied in the pres- 


ent case. - The contention that this list should have been treated as 


| containing but a single selection, and not three separate selections, i is’ 
at variance with the original intention of the | company as nce 
by the language used ‘in the list filed by it. | 
This list says that the company es hereby selects the lands Tecue 
after specified in lieu of the respective tracts of land so relinquished _ 
and hereinafter specified item for item as the particular basis for. 
the several tracts hereby selected.” _ | | 
- From the use of this language, followed by. a specthtation: of ieee 
tracts as selected. lands and three other -tracts as base lands, it. can-— a 
not be concluded that the list contains but one selection. . | 
For the reasons indicated, as well as for the further reason ‘ghat 


the motion for rehearing ae not present any controlling question : 


_ which was not carefully consider ed 3 in the decision pepened of the | 
ae motion. is hereby denied. | : 
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BRAUCHT ET AL. v, N ORTHERN PACIFIC RY, CO. ET AL, 
Decided March 24, 1914. 


Gonsemu = eeemeenee Riaur—SELEecrron BY ‘RAILROAD > Couminy: 


The act of May 14, 1880, awarding a preference right of entry to successful _ 
- contestants, contemplates that contestant may exercise such right by any — 


-. form of appropriation which be may use in acquiring: title to the land; 
and where a contestant procures the Northern Pacific Ry. Co. to make for 
- his benefit, within the preference right period, a selection of the land | 
under the act of July 1, 1898, such selection | is a Enns exercise of. the 
preference right. . | | 
“CONTRARY DEPARTMENTAL. DRorsioNs OvEREULED. : 
Beery v. Northern Pacific Ry. Co. ef al., 41 L. D., 121, and Martin Ve Patiick, 
41 L. D., 284, overruled, and ‘Linhart wv. Santa’ Fe Pacific R. R. Co., 36 
L. D., 41, restored to authority. | : 


Jonus, Férst Assistant Secretary : | | 2 
February 18, 1904, Richard H. Steely cate arse ined entry No. . 

449, for lots. 5, 6, i and 8, and W. 4 NW. i, Sec. 2, T. 10 N,, 
R. 28 E... against. hich on. March 19, 1907, Clara A. Sierpaon ae | 
Gillette, “filed affidavit of contest and procured the cancellation 
thereof. April 20, 1904, the lands were. withdrawn under the act 


” of June 17, 1902 (39 Stat., 388), but were subsequently by direction 


of the Secretary of the Tateree restored to settlement on October 
5, and to entry on November 4, 1909. Simpson was unable to exer-. 
_ cise her. preference right to the land at the time of the cancellation — 
of Steely’s entry, because the land was then embraced ‘in a with-— 
drawal for reclamation purposes, but under the circular of June 6, 


1905 (33 L. D., 607), and the case of Wright v. Francis e¢ al. (36 = 


L. D., 499), es right was suspended and subject to be exer-_ 
cised seein thirty days after the withdrawal was revoked. . 

On November 4, 1909, the day set for entry of the lands, the — 
Northern: Pacific Railway Company filed List No. 265, under the’ 
act of July 1, 1898 (80 Stat.; 597, 620}, said selection. being filed - 
for ‘and on behalf of. Clara A. Sinoe: nee Gillette, in the exercise. 
of her preference right as successful contestant of the desert land 
entry of Steely. On the same day homestead applications * were filed em-. 
bracing portions of the above described land, by various other parties. 


These applications have all been eliminated except those of Braucht nm | 


. and Lamson. Braucht was giles lots 5, 6 and 7, and Lamson was 
| awarded lot 8 and the W. 4 NW. 4 See: 2. ana township and 
-range,.by the Commissioner’s aecion oe October 30, 1912, and the 
Northern Pacific Railway Company’s selection was rejected. From 
gaid decision the Northern Pacific Railway Company, in behalf of 
Clara A. Simpson, has appealed to the Department. | 
The only.question before the Department for consideration is 
= ae or not the rem ay, company may select under the act of _ 
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J .e 1, 1898, sepra, “the lands in question for and on behalf of - 


Simpson: 4 in the exercise of her preference right. | 
The act of May 14, 1880. (21 Stat., 140), provides: 


In all cases where. any ‘person ‘bas. ‘contested, paid the land office fees and 


procured the cancellation’ of any former homestead or timber culture entry, ~~ 


he shall be notified by the register of the land office of the district in which 
— said Jand is situated of such cancellation, and shall be allowed thirty days from | 
_ date of such. notice to. enter said land. | 7 

There i 1s nothing i in this act limiting ie foie of shiny wiieh may 
be made by such contestant. The rights given under this act are in 


. the nature of a reward to the informer, and the. preference right 


given is in consideration of claimant’s having informed the Govern- | 
ment of the failure of any person claiming public lands to comply 
with the law, and by: assuming the burden of the costs of contest 
secures the cancellation of the entry. It has been held that the lands 
may be taken with a soldiers’ additional right, if subject thereto. 
“Robeson T. White (380 EL. D, 61); Wright v:. ‘Weancis (386-L. D., 
499). If the land is subject te timber and stone entry, preference — 
right may be exercised in that way. Harris ». Chapman’s Heirs 
(86 L. D., 272). Tf the land is subject to lieu selection under the act 
of . June 4, 1897 (30 Stat., 36), the successful contestant may. take 
title to ihe land in that way: Linhart v. Santa Fe Pacific R. R. Co. 
 » e€ al. (86 L. D. , 41). The latter case was overruled. by the Depart- . 
- ment in the case of Martin v. Patrick (41 L. D., 284). 7 
In the case of Linhart v. Santa Fe Pacific R. R. Co., supra, “with 
reference to the question of. the right of the railway company to 
select. the lands. for the benefit of another, the Department said: 


The purpose was to require that the transaction of: exchange shall be be- 
tween the United States and the owner of the land and that the title to the 


selected land shall in every case rest in the owner of the relinquished land, so - Ef 
_ that no complications may arise by reason of floating rights acquired by | 
assignment in advance of selection.. But it does not follow that the owner of 
the relinquished land might not by deed of assignment convey. to another the ~ 


rights secured by the act of June 4, 1897, and growing out of his relinquish- 


: ment, So as to vest in such assignee. the. equitable title.to the land. that the _ 


. owner of the relinquished land may secure from. the government. 
The right secured by the act is a property. right which the conipany may 


| * convey and Hagen by his purchase could secure, but the exchange of lands can 


only be made by or in the name of the company as the owner of the relinquished 
land. It therefore follows that the selection by the company was for the sole - 
use and benefit of Hagen, and was to all intents and purposes an exercise » by 
; him of his preference right of entry. ; a 
It is believed that. the word “ entry ” as used in the ¢ act Pi May. 
14, 1880, should not be restricted in its terms to such appropriation 
of the land as the individual himself might make, but embraces any - 
form of: appropriation which the entryman may use in acquiring title | 
_. to the land, a where the selection 1 1s made by the yay company ~ 
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and eerie that the selection is made for and on behalf of ihe con- . 
testant, no good reason appears for disallowing an application of the - 
character here involved. — | 

-. Upon mature consideration, the Department i is of | opinion ‘that the 
cases of Beery v. Northern Pacific Railway Company (41 L.D., 121) _ 

and Martin v. Patrick (41 L. D. , 284), are unsound in principle and 

tend to defeat the right which was intended to be conferred by the act 

of May 14, 1880, SUPTA, and these cases will no longer be follower, and 

are herby averuled: 

The decision in the case of Tans V. Santa Fe Pacific R. Po Co. .. 
SUPTO, correctly disposed of the question now involved, and. said 
decision is therefore restored to authority. The decision herein ap- 

-pealed from is reversed, ‘and no other objection appearing, Simpson’s 
-gelection in the exercise of her preference right will be approved and : 
7 aa to ag | 7 os _ ~ * 


_BRAUCHT BT AL, v. NORTHERN PACIFIC RY. CO. ET AL. 
Motion for rehearing of departmental decision of March 24, 1914, 
43 L..D., 5386, denied by First Assistarit Secretary Jones April 19, 
—. 1915. | : ~ ge es, 


SVAN HOGLUND. 
Decided September 23, “914. 


Homustrap Dyrey—Fornsr RESERVATION—-DEFAULT. 

- Where a homestead entryman was in ‘default at the time of reservation. of the 
lands for forest purposes, he can not thereafter « cure the default in the face: 
of the reservation. . | peg 

_ COMMUTATION OF HOMESTEAD ENrry Wiretn . A FOREST RESERVATION. 

| Commutation of a homestead entry included within a forest reservation can 


not be: allowed unless it be shown that at the date of -the reservation the ; _ 


homestead law was being complied | with by the entryman. 


KLAMATH FOREST RESERVATION—EIXCEPTING CLAUSE, | 
. By the exeepting clause in the proclamation of May 6, 1905, Senne the 
Klamath forest reserve, it was intended to except from the reservation those 
~ legal entries upon which the entrymen were at that ‘time complying with 
the law and continued to comply with the aay after the reservation was _ 
made. . 
Forman DEPARTMENTAL DECISION HEreErn VACATED. 
Syan Hoglund, 42 L. D., 405, vacated. 


Lane, Secretary: | 

I have given extended ‘seicidepatien be the oinestions of fact and 
_ of law involved herein, and these are my conclusions: 
1. That Hoglund was not complying with the provisions of the 
: homestead law when the forest reservation was created. | He did not. 


ie 





—1See page 540, 
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in aoa faith er to Mates this his home. He lived upon tig land | 


for a brief time in the spring and fall of each year until the reserva- 
‘tion was. created, and then absented himself from the land contin- | 
- uously for nearly a year, when he returned to live there continuously. 


for 14 months, after which he put in commutation proof, which was - 
~ allowed. At no timé did he cultivate more than one-half of an acre. 


9. Commutation proof can not be allowed as to lands within a ~ 


- national forest where the law as to homestead entries was not being. 


. complied with when the reservation was created, because the Govern-~ 


ment has the right to the land as a reservation if it is found that the 
law was not being complied with when the reservation was created. 
‘The reservation of the lands by the Government is effective as against _ 


'- those who have not complied with the conditions of the homestéad 


law. Commutation as to forest lands can not cure defects inherent 


in the claim at the time reservation was made. It is the Govern-_ : 
ment’s ‘policy to withdraw all lands which at the time of withdrawal 


_~ are properly subject to attack. for failure to comply with the law. 

. Therefore, no new rights are acquired after the date of reservation. 
Commutation is only a waiver of certain conditions named by the 
: Government and the substitution of others. Where the land is with- - 
_drawn by the Government prior to the beginning of the commutation - 
- period, proof must be made that at the date of withdrawal] the home-. 


- stead law was being complied with by the entryman. This is neces- — 


sarily so, because the right to commute can only be conceded if the 
: Government's right to the land as & pa of the reservation did. not 
attach. 7 
The proclamation by the President creating this reservation con- 


7 tains the following excepting clause: 


‘Excepting from the force and effect of this nbcmnantion: all lands which may 


have been, prior to the date hereof, embraced in any legal entry or covered by: | 2 
any lawful filing duly of record: in the proper. United States Land Office, or | 


upon which any valid settlement has been made pursuant to law, and the statu- 
tory period. within which to make entry or filing of record has: not expired : - 
Provided, that this exception shall not continue to apply to any par ticular tract 
of land unless the entryman, settler or claimant. continues to comp with the 
Jaw under which the entry, filing or settlement was made. ~ | | 


Was it intended by this proclamation that an siete oe was 


notin good faith complying with the homestead law when the reser- — 7 . 


vation was created, might have the right by complying with the law — 
thereafter to gain a homestead within the reservation? It seems ote | 

~. me that this can only be answered in the negative. . 
. By this provision the President intended to except. from the reser- 
vation ‘those legal entries which at the time of the reservation were 


complying with the law and which continued to comply with the | - 


law after the reservation was made. To accept the construction that - 
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this clause means that an entryman. sig had ‘not been complying 
with the law might after the reservation was created by such com- | 
pliance gain his right to a patent renders valueless the words “ con- 
tinues to comply with the law,” which necessarily means that the 
- entryman up to the time of reservation has complied with the law. 


oy SVAN HOGLUND. 
| DEPARTMENT OF THE Ta TError,. 


dae nee tember hs 191 4. 


: PETITION FOR es EXERCISE oF SUPERVISORY AUTHORITY. 


Purumit to tneworandiin opinion of the Secretary, dated Sag: : 
- tember 93, 1914 [48 L. D., 538], the petition for the exercise of super- 
visory Ser filed a the Solicitor for the Department of Agri- ~ 
culture, in. the above entitled case, is hereby allowed, departmental - 
decision of August 29, 1918 [42 L. D., 405], hereby. eucated: and the : 


_ homestead entry involved wall be. pinecied! 
| A. A. Jonzs, 


First Assistant prise pee ete 
“SVAN HOGLUND. 
' Decided April 20, 1915. . 


“ HOMESTEAD ENTRY WITHIN ForREST RESERVATION. 


Petition for exercise of the supervisory authority of ‘the Secretar) to vacate | 


and recall. departmental decisions of September 23 and 24, 1914, 43 L. D., - 
538, 540, denied. 


Lane, Secretary: | _ | | : 

— July 26, 1902, Svan Hoglund made ence abe 01401, in the 
means California, land district for the NE. + SE. $ and fractional - 
SE. 4 NE. 4, Sec. 34, the N. 4 SW. 4 and factional SW. 4.NW. 4, 
sec. 35, T. 19 N., R. 4 E., . “M. The land was leniporstily with- 


‘drawn for necposed forest reservation January 28, 1904, and in- 


cluded in the Klamath National Forest by proclamation of the 
” President dated May 6, 1905 (34 Stat., 8001). Final proof was sub- 
mitted by the entryman pupae: ib 1907, and final certificate ‘and 
FECA issued August 6, 1907. . 
—- November 12, 1908, a deputy forest supervisor filed. cenaee con- 
taming information which, when transmitted to the Commissioner _ 
| of the General. Land ae May 29, 1909, resulted in the osdening of 
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a hearing by the Cannietonar April 19, 1910, upon tiie dias that. 

entryman did not establish and maintain Te lencs upon the land. 
Hearing was had and decisions rendered by the register and re- 

ceiver and the Commissioner, sustaining the entry. : 
“May 13, 1913 [not reported], the. Department, upon en filed . 


by the Solicitar for the Department of Agriculture, reversed the _ 


decisions below and held. the. entry for cancellation on the ground— 


. that the defendant has not complied with the. law. as to residence and cultiva- 


_ . tion of the land; that his alleged residence upon the tract, prior to the date of 


his entry and until May, 1906, was in the nature of occasional visits, and that : 
_ the withdrawal for forestry purposes under the terms of the een has 
_ attached. 7 ; 
OA motion for rehearing of ue latter decision was ; denied J uly 15, 
1918 [not reported]. Petition for the exercise of supervisory au- 
_ thority was filed on behalf of the entryman, and on August 29,.1913. 


3 [42 L. D., 405], the Department vacated the prior decisions and di- 
- rected that entryman be allowed to submit commutation proof upon _ 


his entry. Thereupon, the entryman took the necessary action and 
~ paid the amounts required, and commutation co certificate issued 


os October’10, 1918. 


. <A motion for reconsideration of the case was 5 filed by the Solicitor 
for the Department of Agriculture. Upon consideration thereof the 
Department, September 24,1914 [43 L. D., 540], reversed its decision 
of August 29, 1913, ‘and directed the pane intion of the entry. A 


further petition for the exercise of supervisory authority, to the end . — | 


_ that.the entry may be sustained and patented, was. filed on behalf of 
the entryman October 4, 1914. 7 
~The facts. in the case, as found from the ‘entryman’s final mee 
and from the evidence given: at the hearing, are substantially as_ 
_. follows: Claimant settled upon the tract during September, 1902, 
and remained two or three weeks. He was then absent until J anuary, 


F | 1903, when he returned and remained until the following July. In | 


| July, 1908, he secured employment at a lumber mill 40 or 50 miles 


distant fom the land and continued to work at that place until the — _ 


date of hearing, May 31, 1911. He states that he was on the land-in 
November, 1903; April or May, 1904; ; November, 1904; April or May, 
_ 1905; and November, 1905, for fone two weeks to a month or more 
on Sache occasion. He lived upon the land continuously from ae ia 
1906, to August, 1907.” a 
The land in controversy saris about 4 000 000 feet of timber, 
chiefly Douglass fir, with cedar and pine. No real or substantial 


cultivation appears to have been perfor med upon the claim, the area 


cleared being estimated at less than 2 acres, upon which some vege- 
tables. were grown, either by the entryman or by persons employed — 
by him, the area so cultivated being estimated at from half an acre to 
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1.38 acres. ‘The other improvements upon the land at date of hearing | 


consisted of a 3-room house, apparently unfurnished, a barn, and 


about 65 rods of picket fence. 


The proclamation of the President eee the atone forest ca, 


tains the following clause: 


Excepting. -from the force and effect of this asia all lands which may 
have been, prior to the date hereof, embraced in any. legal entry or covered — 
by any lawful filing duly of record in the proper United States land office, or 


a upon.which any valid settlement has been made pursuant to law, and. the 


statutory period within which to make entry or filing of record has not expired : 


Provided, That this exception shall not continue to apply to any particular tract 
of land unless the entryman, settler, or claimant continues to ony with the 


Jaw under which the entry, filing, or. settlement was made. 


Departmental decision of September. 23, 1914 [43 L. D., 538], 


| which directed the cancellation ‘of Hoglund’s entry, cited this oo : 
_ mation, and after describing the nature and extent of | Pee 
alleged residence, held: 


Commutation proof can not be allowed as to lands within a national forest 7 


where the law as to homestead entries was not being complied with when the . 


reservation was created, because the Government has the right to the land as. 


a reservation, if it is found that the law was not being complied with when the 
reservation was created: The reservation of the lands by the Government is’ 
effective as against those who have not complied with the conditions of the 
homestead law. . Commutation as to forest lands can not cure defects inherent 


‘in the claim at the time the reservation was made. It is the Government’s: 


policy. to withdraw all lands which at the time of withdrawal are properly sub- 


ject to attack for failure to comply with the law. Therefore no new rights are 


acquired after the date of reservation. Commutation is only a waiver ‘of cer- 


tain conditions named by the Government. and the substitution of others. Where 
the land is withdrawn by the Government prior to the beginning of the com- 
mutation period, proof must be made that at the date of withdrawal the home- 


~ stead law was being complied with by: the. entryman. This is necessarily: so 


because the right to commute can only be conceded if the Soyer. right - 
to the land as a part of the reservation did not attach. 


The petition now before the Department contends that the évidence 


shows good faith and compliance with the law by the entryman, and 


ra 


(1) that claimant is entitled to a patent for the land under the: 


proviso to section 7 of the act of March 8, 1891 (26 Stat., 1095), for | 


the reason that more than two years Bie after the issuance of re- 
 celver’s receipt on the final entry, dated August 6, 1907, before the. 
ordering of the hearing on the forest officer’s report; (2) that be- 


cause of the existence of claimant’s uncanceled homestead entry the 


withdrawal for forestry purposes never attached to the land; and’. : 


(8) that claimant’s entry being a valid appropriation of the land’ 


| prior to the order of withdrawal, the right to commute was secured, _ - 
_ which was not affected by the anelusion of the lands within a national a 


forest. 
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| The case of J on A, Haves (42 Bs D. 611) is cited in 1 support of. | 
the contention that the entry is paneumod! 


Upon a careful consideration of the record in 1 the case, the Depart- _ 


ment must conclude, as ‘already found in its decisions of May 18 and 
July 15, 1918, that at the date of the proclamation of the President, 
May 6, 1905, creating the Klamath National Forest, Hoglund was not 
and fad not been complying with the requirements of the homestead 


law. Prior to that time and until May, 1906, his connection with the ~ | | 


land was maintained through temporary visits of from two weeks to 
a month in extent, at very infrequent intervals, the small amount of 
cultivation in the garden during this period having been carried on 
during entryman’s absence by his neighbors. In other words, up to - 
May, 1906, entryman’s claim to the land was in the form of mere. 
visits at: stich. ‘intervals as to preclude the idea that he was making | 


_ the land his home and as to support the contention that they were. 
_- visits merely for. the purpose of Bolas, the | Jand and preventing ee 
contest thereagainst. 


The proclamation. already aise ee took ‘to rseeet on the 7 


operation of the withdrawal lands included in a legal entry or em- _ 


braced: in a valid settlement, but ety proaded: that this: pro- 
_ tection should not— - . 


4 continue to apply to any oueacatae ‘ier of land ‘unless the eae settler, | 


| or claimant continues to ome with the law under which the ee filing, or a 
_ selection was wade. . 


‘It is clear tooth the re as already ae that ‘Mr. “Hog- 


lund: was not complying with the provisions of the homestead law at 


and prior to May 6, 1905, and that he therefore could not continue. 


to comply with stich law. . His compliance with .the letter of the : 
homestead statute began a year later, May, 1906, and as stated, con- 
tinued until August, 1907.: It was ‘en. too late, however, to cure 


the default existing at the. date of the withdrawal of the land for 


a public use, and under the law and the terms of the ade : 
_ the reservation had attached.. _ 
The action of the Department, Anus 29, 1918, in sein aus Higa! 

~ lund’s petition. and permitting commutation was an attempt to extend — 
to him equitable consideration and overlooked the fact that-under 
the proclamation of May 6, 1905, withdrawal had, under the facts, 
barred -such action... This ‘equitable consideration, while designed. 
to extend liberal treatment to Hoglund, did not.and could: not annul 
or modify the legal effect of the withdrawal for the national forest, 

and: the commutation proof submitted and’ the certificate issued 
under said order, October 10, 1915, did not validate. or confirm — 
the: claim as against the attachment of the réservation for public use. 
As previously stated, the entry was ordered canceled by depart- 


moet decision 2 ait 13, 1918, on appeal, oy. ¢ decision on Pee eas 
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of J ee 15, 1918, and upon Hetitioll for the exercise of supervisory 
authority by decision of September 24, 1914; and the act of March. 
8, 1891, supra, section 7, was not awoked: by the entryman, but is’ 
- for: the first time plead in the petition now before me. Said statute 
is not operative in this case, because the withdrawal for public use — 
as a national forest attached to the land May 6, 1905, at a'time when | 
ena ymen was not complying with the law, prior i the issuance of — 


| -receiver’s receipt and certificate upon the final proof offered August — 


dey 1907, and, as stated, final action ordering the cancellation of the 
| entry has heretofore been entered by the Department. 7 
. The reinstatement of the proof, certificate; and receipt is barred es 

the President’s proclamation of May 6, 1905, supra, and by the pro-_ 
visions of administrative rule of March 4, 1914 (48 L. D., 165). 
-The allowance of the commutation proof, as already explained, was 
an attempt at equitable consideration and not a recognition of legal. 
‘ right in the entryman, and can not be construed or held to validate 
the entry and proof in the face of the withdrawal for public pur- 
poses at a time when the entryman had not been and was not com- 


- plying with the provisions of the homestead law. 


The petition is accordingly denied, first, because claimant’s ae 
and his acts thereunder were not a valid appropriation of the: Jand 
at and prior to the proclamation ° withdrawing same; second, be- 
cause under the express-terms of said proclamation the Tend was, On | 
_ May 6, 1905, withdrawn for national forest purposes, and entryman 
could Abe by subsequent attempts. designed to comply - with the re-. 
- quirements of the homestead law, revive his claim in the face of the. 
withdrawal, and third, because the entry is not confirmed by the 
proviso to section 7 of the act of March 2, 1891, supra. The-home- 
_ stead entry will be canceled as directed in departmental decision | 
z ws epee 23, 1914. | 


7 ' 


"HENRY FRED DANGBERG. 
Decided December 16, 191}. 


. SOLDIERS Apprrionat——-Munor CGuItpren—ENTRY or WIpow. 

No right of additional entry under sections 2306 and 2307 of the Revised 
Statutes inures to the minor children of a soldier ‘who never made a 
homestead entry and whose widow had remarried prior to and was the wife . 


of another at the date of the adoption of the Revised Statutes, notwith- . 


standing the fact that such widow, during her. widowhood and prior to 
the adoption of. the Revised Statutes, may have made a homestead entry . 
for less than 160 acres of land. | . : 

-Jonss, First Assistant Cais 

‘Henry Fred Dangberg has oie from. the decision of the Com- 
missioner of the General Land Office, dated August 18, 1914, hold~ | 


1 This decision in effect. overrules the holding: in the second paragraph on “page 4T6 of 
' the decision in q ohn. D. Ingram res L. -D. ” AT5—6). 
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ing for rejection gis ‘application as the assignee of the heirs of 
Delilah Tuttle, under sections 2306 and 2307, Revised Statutes, for 
the SW. + SW. 4, Sec. 25, T. 9. N., BR. 21 E., M. D. M., Sacramento, 
California, land ‘district: 

It appears from the record that iis alleged right of the heirs of - 
Delilah Tuttle is based upon the military service of Benjamin Brat- 
ton and a homestead entry for 40 acres of land, made on June 4, 
1868, by Delilah Tuttle while the widow of said Bratton. She was 
married to Asa S. Tuttle in 1869 and remained his wife until his 
death in 1877. The soldier, Bratton, left two minor children, who 
attained their majority in 1880 and 1882, respectively. Their as- 
signment of the alleged right was made after they had attained 

their legal majority. : 
_ This case has been fully argued before is Dapactuent or sis aa 


in briefs. After mature consideration, the Department is convinced 


that no right of additional entry inured to Mrs. Tuttle under the 
facts of this case (see case of Ernest B. Gates, 41 L. D., 383), and 
that it would be an unwarranted perversion of the letter and spirit 
of the statute to hold that a right of additional entry inured to the 
minor heirs of a soldier who never made a homestead entry and — 
whose widow had remarried prior to, and was the wife.of another, 


at the date of the adoption of the Revised Statutes, notwithstanding 


the fact that such widow, duriag her widowhood and prior to the 
adoption of the Revised Statutes, may have made a homestead entry 
for less than 160 acres of land. | 

Were the question presented for the first nie whether : a sich of 
additional entry under » sections 2306 and 2307, Revised Statutes, 
may be accorded upon the basis of an original entry made by the 
widow of a soldier, who. remained a widow until after the adoption 
of the Revised Statutes, as affirmatively determined in the case of | 
Sierra Lumber Company (31 L. D., 349), and since followed, this — 
Department would hesitate to so hold. but, for obvious reasons of 
- administration, having due regard to the rights of parties, said to 
have been acquired’ under such ruling, it will not now be disturbed. 
However, that ruling will not be extended to a case like the one here — 
under consideration. 

The decision nppearee from is ‘accordingly affirmed. 


—_— 


CENTRAL PACIFIC RY. “ze 
Decided December 26, a0 


- RAILROAD Gnawr—Exourrion OF MINERAL LAND, . 

To constitute land mineral within the meaning of the excepting clause to the 
‘grant to the Central. Pacific | Railway Company it is not necessary that it 
be shown as a present fact to contain mineral in paying quantities, but if - 
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ey idence of mineral is found thereon sufficient, in the opinion of prudent — 


and qualified persons, to warrant further exploration and expenditure, 


with reasonable prospect of success, the land is mineral within the meaning - 


of the act and not subject to selection. thereunder. 


BURDEN ON CoMPANY To EstTaBLisH CHARACTER oF LAND. 

- When the character of land selected by the railway company is put in issue, 
the burden is on the company to show by clear and convincing’ evidence 
that the land is of a character subject to the grant. | | 


Jonus, First Assistant Secretary: 


‘Upon hearing had, the register and receiver, Carson City, Nevada, . 


after finding part a the lands involved to be nonmineral in char- 
acter, held that the evidence cea establishes the mineral 
character of the SW. 4 NW. + and SW. 4, Sec. 2 the N. 4 NW. 3, 
Sec. 15, N. 4 NE. 4, SW. + NE. 4, and tie: SE. 4 L, Sec. 1%, fr. 31 N., 
R. 51 E, M. "D, M. 

Upon ‘appeal the Commissioner of Be coer Pend Office modi- 


fied said decision, holding the SW. 4 NW. 4, SE. 4° SW. 4, and 


NW. 3+ SW. 4, See: 9, to be ahi in chapacter. affirming the 
seanelacion of the romite and receiver as to the other tracts. 


The railway company has appealed from. the Commissioner’s de- 


cision, contending that with the exception of land embraced in cer- 
tain mining locations in the subdivisions described the lands found 
_to be mineral are in fact nonmineral in character. The contention of 
the railway company and the Commissioner’s decision, in so far as 
it relates to the three 40-acre subdivisions in section 9, found by the 
register and receiver to be mineral and by the Contmissioner to be 
nonmineral, appear to be based upon the theory that to warrant the 


denial of the company’s selection the presence of mineral in paying — 


quantities upon the land must be proven. This. theory is not in— 
accordance with the law or with the rulings of this Department. In - 
the case of Castle v. Womble (19 L. D., 455), cited approvingly by 


the Supreme Court in Chrisman 2. Miller (197 U. S., 322), the De- 
partment held: | | 


Where minerals have been found and the evidence is of such a character that — 


a person of ordinary prudence would be justified in the further expenditure of 


his labor and means, with a reasonable prospect of success, in developing a 


yaluable mine, the requirements of the statute have been met. To hold other- 


wise would tend to make of little avail, if not entirely nugatory, that provision 
of the law whereby “all valuable mineral deposits in lands belonging to the 


United States ... are... declared to be free and open to exploration and - 
purchase.” For, if as soon as minerals are shown to exist, and at any time _ 
during exploration, before the returns become remunerative, the lands are to 


be subject to other disposition, few would be found willing to risk time and . 


capital in the attempt to bring to light and make available the mineral wealth. . 


The grant to the Central Pacific Railway Company expressly ex- _ 
cepts mineral lands, and unless it be clearly shown that lands for -. 


which patent is sought by the company are nonmineral in character, 
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this Department i 18 : not warranted In approves the company’s sélec- 7 
tion or in issuing patent thereon. | 
- With respect to‘the NW. 4 SW. 4, Sec. 9, upon which are joontsd 
two open cuts and a Ginnie, the Governincnt witnesses testified to 
finding slight indication of minerals, while the age for er 
railway company found no indications. On the SE. + SW. + is 
located a part of the River View location, and npon this Se 
as well as upon the NE. 4 SW. } and SW. 4 SW. 4, the Government 
witnesses testified to Gading copper ore, zinc, and lead in the tunnel 
upon the Humboldt claim, survey. 3164, The Commissioner stated 
that on the SE. } SW. 4 no workings are shown by the plat, and that 
one of the owners of the River View claim testified that although they 


-had found mineral on the claim he would not swear that they had a _ | 


. vein. The NY company’s witnesses found no mineral upon the 
SE. + SW. 4. Upon the SW.-4 NW. 4, Sec. 9, is located the Palisade 
Tunnel aa some open cuts, in which the Geveriment agents testified — 


to seeing iron dikes, and one of the miners testified to seeing veins. — 
There are no mining locations at present upon this subdivision, and... 


the railway company’s witnesses found no mineral.- It is upon this — 
testimony that the Commissioner found that the mineral character 
of the NW. 4 SW. 4, the SE. 4 POWs 4; and the NW. 4 Se h Sec. Oi. & 
had not heat established. | -_ 
From contentions madea in sti anal aa brief it is s apparent, as 
already stated, that the railway company is under the impression that - 
itis incumbent upon the Government to show that the lands do not, 
as a present fact, expose mineral in paying quantities. As already 
indicated, this is not, in the opinion of the Department, in accordance 
with the law or the line of this Department, and if any evidence - 


of mineral is found upon the land, and the showing is sufficient, in — 


the opinion of prudent and qualified persons, to warrant further ex- 
ploration and expenditure, with reasonable prospect of success, the 
Jand can not be.classified as nonmineral, and is not subject to the — 
grant to. the railway company. 

To establish the right to a patent, it 1s incumbent upon the rail- 
way company, when the character of the land is called into issue, to 


furnish clear and convincing evidence that the lands are of the char- 


acter subject to the grant. In my opinion, no such showing has been 
made in this case, but, on the contrary, the indications, as disclosed 
in the testimony, are that the three subdivisions described, as well as 
those found to be mineral by the Commissioner’s decision, are not ‘of 
the character subject to selection. Accordingly, the Commissioner’s 
decision is modified, and selection list 42 held for cancellation to the 
extent of the SW. 4 Nw. 3 ¢ and SW. 4, Sec. 9, the N. 4 NW. 4, Sec. 
- 15, the N. 4 NE. 4, SW. 4 | NE. 4 4, and SE. 4 “6c. ile ee be 31 N., R. ‘Bl Ey. 
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CENTRAL PACIFIC RY. Co. 


Motion for rehearing: of departmental. decision ‘of December 26, 
1914, 43 L. D., 545, denied by Assistant Secretary Sweeney April 
OT, 1915. oo | : 7 


ed 


UN ION PHOSPHATE COMPANY. 


Decided Vaauties 29, 1918. 


MILL SiTE—REJECTION oF APPLtGATION - FOR Lop Cra. 
‘Section 23 do’, Revised Statutes, contemplates that a mill site used and 
occupied only for mining purposes in connection with a lode mining. claim 
or group of claims shall be patented simultaneously with the lode claim or 
claims to which it is appurtenant, unless the lode claim or claims shall have. 
been previously patented; and the rejection in its entirety of an application 
for patent to a lode claim or group of claims carries with it an included 
application for patent to a mill site used omy in connection with such claim 

or claims, 


Jonrs, First Assistant Secretar, | 7 
This is an appeal by the Union Phosphate Company fein so much 
of the Commissioner’s decision of October 6, 1918, as holds for re-~ 
_ jection its mineral application 012751, to the extent of the North Lake 
mill site claim, survey 2632-B, araate in lot 8, Sec. 19.-T.. 15S, Re 
44 E., Blackfoot land district, (aaho. 
| The mill site claim was apoliod for in connection with the Pine 
ham, Original, Broken Hill and Mohawk lode mining claims, survey — 
' 9632-A, and the Commissioner’s action with respect to the mill site 
claim is based on the grounds (1) that it did not appear from the — 
record then before him that there was or had been at the date of the © 
application any use or occupancy of the ground for mining or milling 
purposes; and (2) that subsequently to the date of the mill site loca- 


tion, thie filing of the application for patent, the submission of proof - 


thereon, and payment for the land, the mill site area was included in. 
an executive order of withdrawal for power site purposes. | 

The appeal is accompanied by an affidavit of the attorney in fact — 
for the appellant company, wherein he avers that the mill site claim — 
ig now and was at the date of the application used and. occupied . 
as a dumping place for material taken from the tunnel: (whose portal 
is on the mill site) projected for the purpose of developing certain 
lode mining claims, including those embraced in the present appli-. 
cation. It is urged in the appeal that the use of the ground for 
dumping purposes is such a mining use and occupancy as is contem- 
plated by section 2837, Revised Statutes, and that this, together with 
the fact that the dain had been applied and paid for at the date of 
‘the withdrawal, operated to except the area from the withdrawal. 
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_ A consideration of the questions thus presented is unnecessary toa 
determination of this case for the present application must, i any 
event, on the record as it now stands, be rejected, for reasons ocher 
than Hiess assigned by the Commissioner. | | | 
The lode locations, above mentioned, and with which and in 1 the 
same application the mill site is sought to be patented, were made 
December 9, 1907, on account of deposits of rock phosphate contained 
therein. They lie end to end from north to south in the order in 
which they are named, along the line of outcrop of the phosphate- 
deposit and form. the northerly four of a group of fifteen claims, all 
located along a continuous outcrop of the same. bed, extending for a 
distance of over four miles. The improvements, aside from two 
small excavations, of a total value of $25, situated on the Original 
location, whose value is sought to be applied to these four claims in 
satisfaction of the statutory expenditures, consist of an undivided 
one-fourteenth interest in the cost of a tunnel, denominated by the. 
_ United States-mineral surveyor as improvement No. 3, whose total 
cost is given as $3,230, and other workings described in the United 
States mineral surveyor’s return of improvements, as follows: —_ 


‘Tro tunnels with crosscuts therefrom. The mouth of the East tunnel bears 
- from Cor. No, 2, Mohawk lode 8. 7° 08’ W. 15670.1 ft., and runs N. 8° E. 120 ft. 
to point “ B,” Thence N. 8° E. 18 ft., Thence N. 46° 30’ W. 51.4 ft, to point a : 
Thence N. 0° 30’ BE, 89 ft., Thence N. 38° 80’ BE. 41.8 ft.; Thence N. 10° 30’ E, 
113 ft.; thence N. 44° 30’ Bi. 44 ft. to face, 4x6 ft. in rock. From point o Ba : 
crosscut runs. N. 82° W. 15 ft, 4x6 ft. in rock. From point “A,” a crosscut 7 
runs N. 71° W. 45.8 ft. to point “B.” in the West tunnel, thence N. 64° 30’ | 
W. 10 ft. to face, 4x6 ft. in rock. . From point “B,” the West tunnel runs N. 
31° E. 32.5 ft. to face, 4x6 ft. in rock. From point “B” the West tunnel runs 
S. 81° W. 3.6 ft. thence S. 1° W. 21.6 ft. to point. “ 0,” thence S. 1° W. 4.4 ft., 
to point “D”; thence §. 1° W. 80.6 ft. to point “FF,” 4x6 ft. in rock, From 
- point “6,” a erecetat runs N. 54° 80’ W. 24 ft. to face, 4x 6 ft. in rock. From 
point “D,” a crosscut rung N. 78° 80’ E. 39.5 ft. 4x6 ft. in rock. From point 
“the West tunnel runs 8. 1° W. 95 ft. to: mouth, 5x64 ft. in rock. This. 
last described portion of the West, tunnel has been applied as arene of 
five hundred dollars for Sur. No. 2871, Nashville Lode. — 
Value of the Hast tunnel and cross cuts therefrom, and the unapplied portion 
of the West tunnel and crosscuts therefrom_.._.__ 2-2 ---- $7540 
The tunnels described as Improvement No. 4 whieh are now in the vein, will, 


when projected in the same general course along the vein, cut it at depth in all 


of the lode locations embraced in Sur. No. 2601, Campbird ete. lodes and in all 
of the lode locations embraced in this eUETey and d thereby develop them economi- 
eally and advantageously.. | 

' ‘The tunnel which is described above as Improvement No. 3 is ‘intended. to cut | 
the vein of the ‘several lode locations. enumerated above at a greater depth 
than will the tunnels described.as.Improvement No. 4. It is now. under course 
of construction to that end, and when the vein has been cut, drifts may be run 
northerly and southerly thus. making. it possible to. bring the ore from great 
depth to the AuEtace: most economically. A 4 | 
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The width of these excavations, which is only four feet, and the 
numerous courses in which they are projected do not suggest to 
the Department any intention on the part of. the claimants to utilize 
. the same as a working tunnel for the ultimate development of any 

_of the claims here in question, the southerly line of the southernmost 
one of which—the Mohawk—being situated nearly three miles to 
the north of the portals of said tunnels.. The work would seem, on 
the other hand, to have been performed, primarily if not exclusively, 


with a view to prospecting and exploring the deposit exposed on the 


particular claim within whose limits the: improvements are situated. 
‘It-is true that this work, like a drill hole, might give rise to in-. 
formation that would be of aid in the development of another claim 
or claims adjacent to the one upon which such work was performed, — 
but it is believed that said improvement No. 4 is too remote from 
any portion of the ground embraced in the present applications to 
be of any value, from a prospecting or exploration standpoint, to 
that ground. © 

The Deparunents is clearly oF opinion, therefore, that the cost of 
said improvement No. 4 is not available as a credit toward meeting 
- the statutory expenditures as to any of the four claims embraced in 
this application and that it must be eliminated from consideration | 


-. in the determination of the case. 


Respecting improvement No. 3, it is sufficient to say that conced- 
ing but without holding that it may be accepted as tending to the 


~ development of these claims, an undivided one-fourtebnthniiterest in. 


the. value thereof, which.is sought to be accredited to each of the 
claims, together with the value of such individual improvements 
as have been placed thereon, falls far short of satisfying the require- 
ments of the statute. For this reason and aside from any other. 
objections, the application, as to the lode claims, must be rejected. 

The mill site claim, included in the application, has no mill or 
reduction. works thereon, but is utilized as a dumping place for ma- 
terial taken from the tunnel (improvement No. 3) whose portal is — 
situated -on the claim. 

The law relating to the patenting of mill sites, section 9881, 
Revised Statutes, reads as follows: | 


Where nonmineral land not contiguous to the vein or lode is used or. occupied. 
by the proprietor of such vein or lode for mining or milling. purposes, such 
nonadjacent surface ground may be embraced and included in an application 
for a patent for. such vein or lode, and the same may be patented therewith, 
subject to the same preliminary requirements as to survey and notice as are 
applicable to veins or lodes; ..... The owner of a quartz mill or reduction 
- works, not owning a mine in connection therewith, Inay also receive a _patent 
for his mill site, as provided in this section. = 


The law thus divides patentable mill sites cats two classes: (1) 
Such as are used and occupied by the proprietor of the vein or lode 
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| ‘for mining or milling purposes; (2) aici as- have ieean quartz 
mills or reduction works the ownership of which is disconnected. with 
the ownership of the vein or lode. The second class may be of course — 
patented independently of the lode mining claim. As to the first 
class, however, the law clearly contemplates that such a mill site _ 
shall be patented, if at all, only simultaneously with the lode claim | 


- or claims to which it is appurtenant unless (see Eclipse Mill Site, 


99, L. D., 496) the lode clairh should have been previously patented. 
From this it follows that the rejection in its entirety of the applica- 
tion for patent to a lode claim or group of lode claims would carry 


_ with it also an included application for patent to a mill site asserted 


_ to have been used and occupied only for mining purposes in con- — 
nection with the lode claim or claims to which such mill site is © 
appurtenant. -, * 

. The application for ane to hs lode claims here in question, 
having failed for the reasons above stated, the included application 
for the mill-site claim must also be rejected. | | 
The judgment of = Commissioner i is accor diners affirmed. 


UNION PHOSPHATE COMPANY. 


Moton for rehearing of deparancntal decision of J anuary 29,1915, © - 
43 L. D., 548, denied by Assistant een Po. April 28, 1915." 


GEORGE F. WUNSCH. 
Decided February 6, 1915. | 


WITHDRAWAL OF RIGHT oF WAY FOR. TRANSMISSION LInES—ConrTicurty. 
An executive order withdrawing a strip of land under the .act of. June 25, 


1910, for right of way for electrical transmission lines, does not render. — 


the tracts lying on opposite sides of the withdrawn strip noncontiguous,. 
_ and an entry embracing tracts on both sides of such strip may be allowed, 
but the entry papers and. patent should contain an excepting enue exclud- 
- ing the area embraced in the withdrawal. 


Jonss, First Assistant Secretary: 


George F. Wunsch appealed from decane of Apel 94, 1914, weed: 
ing his homestead application for N. 1% NE. 14, N. % NW. V4, Sec. 
28, T. 11 N., R. 2 W., M. M., for noncontiguity of the land. 2 _ 
- & Anse il 22, 1913, executive onde: was made withdrawing a strip 180 © 


| feet wide aeuey the NW _Y, NE. 14, Sec. 28, as right of way for 


a transmission line of the Great Falls Power Company November | 
21, 1918, Wunsch applied for homestead entry, which the local office 


‘@ 
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and the Commissioner rejected because the land applied for was ren- 
dered noncontiguous by the power site reserve above mentioned. The 
appeal contends that the tracts are not rendered noncontiguous by 
os withdrawal. The order read: | 


It is hereby ordered that the following described lands be and ‘the same are 
hereby withdrawn from settlement, location, sale or oauy and reserved for the 
purposes of electrical transmission lines. 


It then describes a line which bisects the NW. % NE. YA» near its 
west boundary in a nearly north and south course. 
These lands were withdrawn. by the President of the United. States — 


pursuant to and under the authority imposed by the act of Congress — 


approved June 25, 1910 (36 Stat., 847), and can not, therefore, be 
permitted to be mncluded in the homestead entry. However, consid- 
ering the purpose and effect of said withdrawal and the expressed 
-. willingness of the applicant to make entry and take patent exclusive | 
of the strip reserved by Executive order, the Department believes 
that the proper solution of the difficulty rests in the allowance of the 
entry and the issuance of patent thereon, exclusive of the 180- Loot 
strip reserved and withdrawn for the transmission line. 
The decision of the Commissioner of the General Land Office is 

accordingly reversed, and the case remanded, with direction that the © 
entry: be allowed, in the absence of other obj ection, the following — 
exception to be placed in. the cr papers and 1 in the patent, should 
| one be issued: 


excepting and excluding from these presents all that ine of land described 
and included in power-site reserve No. 349, created by Executive order of April 
22,1918, under the act of Congress approved June 25, 1910 (36 Stat., 847). 


MABEL SLETTEN. 
Decided Corner 6, 1915. 


Ao meviwany ENTRY ALONG INTERNATIONAL BouNDARY Lawn, 
In view of the executive. proclamation of May 3, 1912, reserving. all public 
~-Jands . lying within sixty feet of the international boundary line between 
the United States and the Dominion of Canada, an entry of lands along the | 
boundary can only be allowed subject to the reservation, and an application 
to enter any of such lands should specifically except and exclude therefrom 
a Strip sixty feet in width lying along the boundary line. a 


Jonrs, First Assistant Secretary: | | | 

Mabel Sletten appealed from decision of nee 29, 1914, hold- 
ing that her homestead entry for lots 3 and 4, Sec. 3; lots 1, 2, Sa 3, 
Sec. 4, T. 37 N., R. 49 E., M. M., , Glasgow, Montanas! 1s aibiect to ‘tie 
international boundary right a way reservation by. executive procla- ; 


: mation of ey 3, iol. 
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Sletten’ Ss. aibee: was not made i May 15, 1914, ahee the inter- 
national boundary right of way 60 feet wide aye reserved by the 
-President’s proclamation of earlier date. The entry was erroneously 
allowed, without reservation of the right of way. The Commis- 
sioner permitted Sletten to ask amendment of her entry by insertion 

in the homestead application of the provisions that it was—_ 

Subject to the reservation of. a. strip sixty feet wide along the boundary ain’ 
between the Dominion of Canada and the United . States, consenting to the 
adjustment of the entry to conform to any supplemental plat See reeaung: said . 
Sixty- -foot strip, which may hereafter be filed. 

The Commissioner was correct in holding that Sletten is not. en- 
titled to include in her homestead entry the 60-foot strip along the 
international boundary line between the United States and Conada, 
withdrawn by proclamations of the President dated June 15, 1908 
[35 Stat., 2189], and ey 8, 1912 137 Stat., 17 41),f for public pur- 
‘poses. - | 
The Department i is ‘not iinea: however, that the provision - which 
the Commissioner proposes to insert in the homestead application — 
fully meets the situation or is warranted by the terms of the procla-. 
mation and the law. The proclamation of May 3, 1912, swpra, makes. 
an ‘absolute reservation of all public lands ive within 60 feet of 
the boundary line between the United States and the Dominion. of - 
Canada. . Sletten’s claim having been initiated subsequent to this 
withdrawal, her entry and the patent, if one be issued thereon, can | 
not be allowed to include any of said land. / oneeduanel ye: Sletten’ S 
entry should be amended as follows: 

Excepting and excluding from this entry all that bere ane naveal of land: . 
lying and being within 60 feet from the boundary line between the United: 
_ States and the Dominion of Canada, being land. withdrawn and reserved for 

public purposes by proclamation of the President dated May 8, 1912. 

- Should this decision become final, you will amend the entry papers 
- accordingly, and insert in the patent thereon, if one be issued, a 
similar excepting clause. | | | 


ADA B. MILLICAN. 
Decided February 9; 1915, 


TIMBER - AND ‘Srom Hay Sretice VALUE or LAND. | 
_ Lands subject to entry under the timber and stone act. must not only be | 
unfit for cultivation but must be chiefly valuable for timber, which value . 
is judicable by smallest legal subdivisions; and where a smallest legal 
subdivision embraced in a timber and stone entry contains but little timber, 


and is chiefly valuable because it is the site of and controls access to a. 


. spring, such legal. subdivision should be eliminated from the entry. 
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_ Prick or LAND BY SmaLrest LEGAL Sonaiaae: 
Each legal subdivision embraced in a timber and stone entry must be sold 
for at least $2.50 per acre; and it is not sufficient that. the price paid for 
all the legal pape sone in the entry,. taken in | its ear averages $2. 50 
per acre. - | | 
Jones, first Assistant ‘Seoretary: 3 | 

This is an appeal by the Solicitor for the Department of ieee 
_ ture from the decision of the Commissioner of the General Land 
Office, dated October 22, 1914, affirming the recommendation of the 
register and receiver, and holding intact timber and stone cash entry 
No. 02397, made January 25, 1911, at Lakeview, Oregon, by. Ada B 
Millican, for the SW. 4, poe 31, T. 21 S., R. 16 E., a M. , embracing 
148.17 acres. — | 

The appraisal of the (aaa made in accor dane with. the regulations 
of November 30, 1908 (37 L. D., 289), disclosed that there were upon 
the NE. + SW. 4 14,000 feet of yellow pine of a value of 75¢ per 
: choneand. the land: itself being returned as poor grazing land of a 
value of $50, the total value of the subdivision being given as $60.50 
The SE. 4 SW. 4 was appraised as containing 3,000 feet of yellow 
pine,. worth 75¢ per thousand, the land itself being poor grazing 
land of the value of $50, the total value of the subdivision being 
given - $52. 25, ‘The appraiser reported that there was located upon 
‘Hie E. 4 SW. 4 a certain spring, which is the only spring in that 
immedi ats vicinity and constitutes the chief value of the above 
mentioned 40 acres. He accordingly recommended that the appli- - 
cation be approved as to lots 3 and 4,. constituting the W. 4 of the 
SW. 4, and whose value was returned as $805.23. ad $229.99, respec-_ 
cee and be rejected as to the Ex 4 SW. 4. The entry was accord- 
ingly held for cancellation by the Comnniecioner July 25, 1911, but, 
upon appeal, the Department, May 38, 1912, directed that a hearing 
be held in order to ascertain the true character of the — sub- — 
divisions in controversy. 

The record discloses that there is iecatea upon the NE. 4 SW. 4 
approximately 50,000 feet of yellow pine and some lodge pole pine, 
which is of no present value. This 40-acre subdivision ‘contains a 
' spring known.as Sand Spring, which is the only available source 

of water for a radius of 15 miles. The record would seem clearly 
to indicate that the chief value of this 40-acre subdivision is for’ 
the spring that it contains and that it has mye little value as 4 timber 
claim. | 

Under the timber and stone law of June 3, 1878 (20 Stat. 89), 
‘the land must not only be unfit for aalevation but valuable chiefly 
for timber. In the present case the timber upon the particular 40- 
acre tract containing the. spring is of small value. In fact, but a- 
fraction of the forty has any timber on it whatever. ‘Timber and 
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stone entries are judicable by Saale ne sha eae: (Mibort R. 


Pfau, Jr., 89 L. D., 859); and the facts that this quarter- quarter ©. 


contains but little iamiber: and that its chief value is because. it is 
the site of and controls access to a spring, may well-be taken into 
consideration in determining the good faith of the applicant. . See 
Stanislaus Electric Power (ee (41 L. D., 655), which in- 
volved a tract applied for under the building- stone placer mining 
law, which also required the land to be ea valuable for building | 
stone. It was there said, at page 659: 7 


‘The goed ‘faith of the applicant and the use to which he has devoted or may 
intend to devote the land is a proper element for consideration as incidental 
to, and throwing light upon, the real value and character of the land sought. | 


The entr ; therefore, must be canceled as to the NE. 4 SW. 4 
Sec. 31. = 
| Another question is. raised by the appeal. The SE. 4 1 SW. 4 ; WAS 
sold at the price of $52.25, whereas, it is contended, tie ion price | 
under the statute would be the minimum of $2.50 per acre, or $100. 
The entire tract was appraised at a value of $647.97, which is more - 
- than $2.50 per‘acre, taking it in its entirety. However, the appellant 
contends that under the law, regulations, and decisions of the Depart- 
ment, each legal subdivision inust be sold for at least me minimum 
statutory price. | 
_ . The act of June 3, 187% 8, authorizes the. ae of timber and ites | 
i 


in quantities not exceeding one hundred and sixty acres . , . atthe minimum 
pice of two dollars and fifty cents per acre. : | | 


‘Section 9 requires a written statement designating by legal. sub- 


' divisions the particular tract of land desired to be purchased. The — 


: regulations of November 30, 1908, supra, provide— 


Any lands subject to sale . . may .. . be appraised by smallest eee 
subdivisions, at. their reasonable value but at not less than $2.50 per acre. 


Section 15 provides that the total appraisement of both land and 
timber must not be less than $2.50 per acre. : It also requires that: oe 
appraisement must be made by smallest legal subdivisions. | 
— It is clear that. an applicant under the timber and stone law for a 

40-acre tract will be required to pay at least the minimum price of — 
$2.50 per acre. Timber and stone entries are judicable by the smallest 


legal subdivisions. See Albert R. Pfau, Jr. , supra, 10 which the fol- a te 


lowing language was used at page 860: 


It was the undoubted intent of the law. that any lands of the character 
. specified should be salable or sold thereunder, that the same should be judicable 
and salable by. legal’ subdivisions, and that the Commissioner of the General 
Land Office should regulate such adjudications and sales accordingly. 
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I am of the opinion, therefore, that in sales under the timber and 
. stone act each legal subdivision must be sold for at least $2.50 per 
acre, as required by the statute, notwithstanding the fact that the 
value of other legal subdivisions embraced in the same entry may be 


of sufficient value as a whole to bring up the entire average-of the 


entry to $2.50 per acre. In the present case the SE. 1 SW. 4 was sold 
for $52.25, instead of $100, the necessary amount me $2. 50. per acre. 
The entryman will, therefore, be required to pay the additional 
amount of $47.75, or the sa will likewise be canceled as to said 
SE. 4 SW. 4. : | 

The Commiasioner Ss nace sion 1s ‘adieal to the above extent, end = 
the matter remanded for further proceedings i in harmony herewith. ee 


E. A. CRANDALL. 
Letter of February 18, 1915. 


. Rear or Way—TITLE AFTER ABANDONMENT. 


‘Entry and patent of a legal subdivision crossed by the 400-foot right of way. 
granted to the Northern Pacific Railway Company by the act of Z uly 2, 
_ 1864, carries no interest or title to the right-of-way strip; and upon subse- 
quent abandonment: of the right of way the title thereto reverts to the 
United States and does not pass to the owners of the subdivisions through 
which the right of way runs. 
Jonus, erst Assistant Secretary: 
_ I have your [E. A. ‘Crandall, Hope, Idaho} letter of June 29, 1914, 
making inquiry as to the state of the legal title to a strip of erenad 
constituting a portion of Sec. 6, T:56 N., R. 2 E., in Idaho, being the 
same ground formerly occupied by the Northern Pacihe Railroad 
Company as a right of way, but which you allege to be now aban-_ 
doned and no longer used by said company for that purpose.. 
Tam informed by the Commissioner of the General Land Office 
that the records of that office disclose the fact to be that on January 
27, 1899, one Elisha A. Crandall made homestead entry of the E.4 
SW. 4 and lots 6.and. 7, Sec. 6, T. 56 N. R. 2-E., for which patent eS 
iReate issued on January 24,1902, and that a patent was granted to 
the entryman on October 16, 1908. It also appears that the route of 
the Northern Pacific Railroad traverses a portion of the lands so 
described, that portion of the line of said road having been definitely 
located on December 12, 1882. The exact date of construction is not 
indicated by. said eoerde: but it is presumed that the road was com: 


, pleted prior to the date on which the above-mentioned homestead : 


entry was initiated. 
3 As you appear to be aware, there: - was Sasa to ‘the Northern. | 
| Pacific Railroad ecaga aes - an. act of Congress. aes July 2, 
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1864 (4B oa , 367), a right of way over easlie lands four hundred . 

feet in width aigae and upon such line or course as the company 
might definitely choose and determine. upon as the location of its 
railway line. Your inquiry presents a question of law which does not 
appear to have heretofore received the close attention of the Depart- 
ment. The act of Congress making the grant to the Northern Pacific 
Railroad Company above cited has been construed by the Supreme 
Court as having had effect:to invest that. company with the legal title 

to and estate in the lands occupied by it as and for a right of way, 
-such-estate being characterized as a limited fee determinable by. the 
act of the company in abandonmg the property and ceasing to use 
it for the purposes for which the grant was made. This view of the 
grant was announced in Northern Pacific Railroad Company %. 
Townsend (190 U. S., , 267), where the Court said: a 


Following decisions of- this: court ‘conenating grants of rights of way similar ~ 


-in.tenor to the grant now being considered, New Mexico v. United States. Trust 

— Co., 172 U. S., 171, 181; St. Joseph & Denver City R. R. Co. v. Baldwin, 103 
U. 8., 426, it must be held that the fee passed. by the. grant made in section 2 
of the act of July 2, 1864. But, although there was a present grant, it was yet 
subject to conditions expressly stated in the act, and also (to quote the language 
of the Baldwin case) ‘to those necessarily implied, such as that the road shall » 
be .... used for the purposes designed.” Manifestly, the land forming the 
right. of way. was not granted. with the intent. that it might be absolutely dis- 
posed of at the volition of the company. On the contrary, the grant was ex- 
plicitly ‘stated to be for a designated purpose, one: which negated the existence 
of the power to voluntarily alienate the right of way. or: any portion thereof. 
The substantial consideration inducing the grant was the perpetual use of. the 
land for the legitimate purposes of the: railroad, just as though the land had 
been conveyed in terms to have and to hold the same so long as it was used for ~ 
_ the railroad. right of way. In effect the grant was of a limited fee, made on an 
implied condition of reverter in the event that the company ceased to use or 
retain the land for the purpose for which it was granted. 


And in another place in the same opinion, spealans of the effect of 


a patent subsequently granted to a homestead entryman to convey 


- title to lands occupied by the railroad company, it was said: | 
~ At the outset, we premise that, as the grant of the right of way, the filing 


. of the map of definite location, and the construction. of the railroad within the 


quarter section in question pr eceded the filing of the homestead entries on such’ 
section, the lands forming. the right of “way were taken out of the category. of 
public lands subject to preemption and sale, and the land department was, 
. therefore, without authority to convey rights - ‘therein. It follows: that the 
- homesteaders acquired: no interest in the land within the right of way because 
of the fact that the grant to them was of the full legal subdivisions, 


From this it would seem necessary to conclude that the patent | | 


granted to you on October 16, 1903, did not convey to you any in- 
terest or estate in the lands pat ds to and possessed . by the rail- 
- way company prior to the date on. . which your homestead. entry was 

initiated. 7 : 7 * 
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‘The only question remaining and demanding consideration 1 1s ‘bat 
one which concerns the effect of a subsequent determination of the 
estate possessed by the railroad company as a consequence of aban- 
-donment by it of its right of way; that is whether the title becomes 
- vested in one who, under circumstances such as are disclosed in your 
case, has received a patent from the United States for the legal sub- 
division embracing the right of way, or whether. it returns to and 1 1s 
held by the United States. 

It is a well settled principle of the law of coal estate that the grant 
‘of a fee leaves nothing in the grantor which he can convey to another 
person. The grant or conveyance of what is known in the law as a. 
base qenee or limited fee leaves the grantor possessed of nothing 
more than a “ possibility of reverter,” which the law does not recog- 
nize as an estate and which can not be the subject of a conveyance. 
(Washburn on Real Property, Sec. 1512.) .If the estate: granted 
were one resting on a condition subsequent, the result would be the 
same, for a right of re-entry for a breach of condition would not be | 
assignable. (Washburn on Real Property, Sec. 954.) That. these — 
legal principles must be operative in respect of the grant made to the 
Northern Pacific Railroad Company is made more or less manifest 
by the ruling of the Supreme Court in the opinion from which the 
above quotations have been made, and where it was said that the 
Land Department was incompetent. to create an interest in or confer 
aright upon any person in the land granted to the railroad company, 
and that a patent issued to a homestead entryman or claimant did not 
invest him with any title to such lands. s 

In this state of the law, it seems difficult, if not impossible, to 
escape the conclusion that, upon abandonment by the railway com- 
pany of the right of way granted to it across the lands described in — 
the patent which afterwards issued to you, the legal title to the lands - 
of such right of way reverted to and became the property of the 


United States and.must so remain until some pa of statute 


has been made by Congress for its disposition. 

In this connection, I have not overlooked the ipetiene of a 
possible suggestion or contention that a title acquired by the United 
‘States subsequent to its conveyance to another would inure to the 
benefit of its grantee. But the doctrine of law in respect of an 

-after-acquired title rests upon an estoppel raised by affirmations or 
recitals of title and estate or covenants of warranty contained in an 
instrument of conveyance. (Bigelow on Estoppel, Secs. 670, ef seq.) 
The United States does not, by a patent for lands suppeeed to be 

public in character, aor title, expressly or impliedly, and con- 
seul no estoppel of the ete above referred to can be predi- 
cated on a patent conveying lands which, at the time of such con- 
veyance, were not the property of the United States, and which the 
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| Land Departinent hee, no maton of law ‘ sell and convey. 
_ (Rice v. Minnesota & Northwestern Railroad Co., 1 Black, 358; ‘Pine 
River Logging Company ». United States, 186 U. S., 279. - 
_ - Referring to what you say concerning the possession taken by an- 
other person of the land of the abandoned right of way, it may be 
said that, as. was expressly ruled by the Supreme Court in the deci- . 
sion which we have been considering, a railroad company cannot 
voluntarily alienate its right of way, or any portion thereof; from 
which it follows that any conveyance by the railway company of 
_ the lands so formerly occupied and used by it, which may have been — 
attempted, was and is wholly invalid and ineffective to invest the: 
company’s vendee with any interest’ in the land so attempted to be 
- conveyed, unless validated a the act of peal 28, 1904 088: Stat., 
588), providing— | 
That ail. conveyances | heretofore made by the Northern Pacific fativoad 
Company or by the Northern. Pacific Railway Company, of lands forming a 
- part of the right of way of the Northern Pacific Railroad, granted by the 
‘Government by any ‘act of Congress, are hereby legalized, validated, and ¢on- 
. firmed: Provided, That no such conveyance shall have effect to diminish said. 


right of way to a less width than one hundred feet on each side of the center 
of the main-track of the railroad as now established and maintained. . 


It is my judgment, after mature consideration, that the matter 
presented i in your letter is not capable of solution, save at the hands. 
of Congress. Under existing law, as defined by the Supreme Court, 
‘this Department has no jurisdiction over lands within such an ae 

doned railroad mere of way — 


7 BLANCHE WESTBROOK. 
Decided February 15, 1915. 


THREE-YEAR HOMESTEAD—ACTUAL RESIDENCE—CONSTRUCTIVE RESIDENCE. 
' Proof submitted under the three-year homestead law must. show actual resi- 
dence upon ‘the land entered for at least seven months each year for three 
years, and the land department is without power to extend, the privilege | 
_of constructive residence for absences during the seven months periods. 
‘RusipENce—TEMPORARY ABSENCES—-VISITS TO CLAIM. 

_The requirement that the entryman Shall actually. reside upon his claim . 
for seven months each year does not, however, preclude short absences for 
the purpose of going to market or other brief absences such. as are ordi- 

. narily necessary and incident to. the conduct of a farm. 
LEAVE oF ABSENCE—UNAVOIDABLE CASUALTIES. : 
In case of unavoidable casualties, rendering absences necessary during the 
seven months periods, leares of absence may be applied for and granted 
- under the general provisions of the act of March 2, 1880." | 


Jongs, First Assistant Secretary: 


January 25, 1911, Blanche Westbrook made nonmestead pe 


05090, for the NW. 4, Sec. 24, T. 24 S., R. 10 W., N. M. P. M, Las 
Cruces, New Mexico, land district. J Tuly. 29, 1914, she ‘submitted 
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_ proof upon said entry under the provisions of section 2291, Revised. — 
Statutes, as amended by the act of June 6, 1912 (87 Stat., 123). 
It appears from the record that the entrywoman is a stenographer 
and that during the time covered by her said proof she was em- 
‘ployed in the town of Deming, about 7 miles distant from the home- 
stead; that it was impracticable for her to go to and from her 
homestead to her work daily, but that she did return to the land 
every Saturday and remained until Monday; also that during the 
years 1912, 1918, and 1914 she was absent from the homestead under | 
the leave of absence provisions of the act. of Congress cited, from . 

December 1, 1912, to May 1, 1913, and from December 1, 1913, to 
May 1, 1914, The land has been improved by the conection of a 
one- Noon frame dwelling house, barn, well, fences upon 20 acres, 
and 20 acres placed under cultivation, the total value of. improve- 
ments being approximately $600. 

As already stated, the claimant in submitting proof on July 29, 
1914, sought to take advantage of the provisions of the act of ine 
6, 1912, supra, commonly known as the three-year homestead law, 
eather than to complete the entry under the provisions of the law in 
force at date of her original entry, commonly known as the five-year 
homestead law. The law in force at date of the said original entry, | 
section 2291, Revised Statutes, prescribes no exact amount of resi- . 
dence, cultivation, or improvement as a condition for thé making of 
final proof and issuance of patent, requiring claimants at the ex- 
piration of five years from date of entry or within two years there- 
after to prove by two credible withesses— _ . 
that he, she, or they have resided upon or cultivated the same for ‘the term of 
five years immediately succeeding the time of filing the affidavit. | . 

‘Under the rulings in force at time of the original entry in this 
case homestead claimants were required to take the land in good 
faith as a home and to perform such residence, cultivation, and im- 
provement during the five years preceding proot as would evidence 
a bona fide compliance with the law. 

The so-called three-year homestead law, or Eaton 2991, Revised 
Statutes, as amended by the act of June 6, 1912, supra, however, 
imposes different conditions and limitations upon. homestead entry- 
men who seek to take advantage of its provisions. The maximum 
period of residence is therein reduced to three years from date of 
entry, and entrymen are se to prove at time of submission of © 
final proof that they have “actually resided upon and cultivated the | 
same for the term of three years,” the law providing, however, 


; that— 


a ‘upon filing in the local land office notice of the beginning of such absence the , 





entryman shall be entitled to a continuous leave of absence from the land for 
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a period not exceeding five months in each year after. establishing residence, 
and upon the termination of such absence the entryman shall file a notice of 


such termination in the. local land office, but in case of commutation the four-| _ 


; crate teen months’ actual residence, as now required by law, must be shown. 


erie = 


The law further requires the cultivation of a specific area upon the 
-entry during each year. It will be noted that in dealing with the 
-- question of residence the statute permits a leave of absence from the _ 

_ land for not exceeding five months each year, and that as to the . 
remaining portion of the year, or seven months, the entryman is 
required ue show that he has “ actually resided upon. and cultivated 
the same.’ 

In reporting upon Ge. measure, when pending before an Hotes of 
Representatives, the Committee on Public Lands stated : | 


. “The object of this bill is to amend the homestead laws in two important par- 
gp aacueres ‘First, it. reduces the period of residence required on the homestead. 


-from ‘five to: three years; second, it permits the entryman and his family to be —_ 


- absent from the homestead five mouths during each calendar ha of.the resi- | 
dence periods ; 


Similar language 1 was used i in ‘the report made by t fig: Senate Com- 
mittee on Public Lands. aa : | 
In reporting upon the measure at a: time when it was eproposd to 
require eight months’ residence during the year, and to allow ¢ a four . 
months’ leave of absence, the Secretary of the Interior stated: 


oot ‘yesidence is to be reduced to: eight months daring each year this should. a 
be “actual” residence and not constructive residence. If commutation is to be 
“permitted the fourteen months’ residence should be continuous as well as actual. 


‘It is apparent from the language of the law as s enacted and: from | 

7 ~ the reports mentioned that: Congress intended. to liberalize: the re-_ 
quirements of the homestead law in the matter of the. total amount - 
of ‘residence required, namely, ta reduce the period. of residence - 
required from five to three years and to permit of an absence of not 
_ exceeding five months during any one year, without loss to the entry- 
man of such period of absence in computing the total amount of resi- 
dence required; but, on the other hand, to impose, in view of the 
more liberal provisions cited, more stringent requirements as .to the. 
remaining period of residence and as to the matter of cultivation. - 
To this end they required the entryman to construct a habitable house 
upon the land and to actually reside thereupon for seven-months each 
year for three years in the case of ordinary proof, or. to actually 
reside thereupon for nour months In the case of commutation 
proof. | : : 3 
This statutory requirement of actual residence upon the land en-— 
tered for at least seven months a year for three ‘years precludes the. 
_ Department ‘com extending m such cases the privilege of construc-_ 
- 85017" —vor 4814 36 | 
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tive residence during absences in ies seven months’ periods, wlien | 


actual residence is required by the statute. True, this statute does 


not prevent a homestead entryman from leaving his land for the ~ 
purpose of going to market or for such short absences as would” be ~ 


necessary in the case of an ordinary farmer residing upon:a tract of 
land, but it does not permit of the maintenance of actual residence in 
town for six days of the week and a visit to the claim on Saturdays 
. or Sundays, or both. The Department i is W ithout discretion in this 
-. matter and must conform to the express requirements of the statute. 

As already pointed out, the law specifically permits of absence for 
five months during the year, and should unavoidable casualties render. 
absence necessary during the remaining portion of the year, this is 


met and covered by the provisions of the act of March 2, 1889 ee | 


Stat., 854), which is as follows: 


Sec. 3. That whenever. it shall be made to appear to the register and receiver 
of any public-land office, under such regulations as the Secretary of the Interior 
‘may prescribe, that any settler upon the public domain under existing law is 


. ‘unable, by reason of a total or partial destruction or failure of crops, sickness, | 


or other unavoidable casualty, to secure a support for himself, herself, or those 
-. dependent upon- him or her upon the lands settled upon, then such register and — 
receiver may grant. to such a settler a leave of absence from the claim upon — 
which he or she has filed for a period not exceeding one year at any one time,. 
and such settler so granted leave of absence shall forfeit no rights by reason of 
such absence: Provided, That the time of such actual absence shall not. be de- 
ducted from the actual residence required by Jaw. 


Tt will thus appear that Congress has endeavored to saitas for all” 
such contingencies, but that in the absence of such conditions as will 
‘permit of a leave of absence under the provisions of the act of March 


2, 1889, supra, it is incumbent upon this Department to exact in the 
case of entries made or proofs submitted under the so-called three-. 


year homestead law seven months’ actual residence per year for three 


years, or continuous actual residence for fourteen months | In commu- 


| tation, on final proof,:-as the case may be. > | 7 
_ Applying the provisions of this statute to the case at bar it will 
| he seen that Miss Westbrook had the benefit, of the five months’ leave 
of absence per year permitted by law, and that during the remaining 
seven months she did not maintain her actual residence upon the 
land. entered. The Department is: therefore without authority to 


accept the final proof submitted or to issue patent thereon. The Com-— 


-missioner’s. decision is- therefore affirmed. The entry will remain 


intact, subject’ to submission of further proof, which may. in this 


“case, the entry having. been made prior to June 6,.1912, be submitted . 

under the laws, rules and regulations in force at ae of the original 
entry, upon or after the expiration of five years from date of such — 
nD or of the submission of commutation preen on proot that she 


sae Ss 
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has eae denaed: upon and cultivated the land sontaniously for 
- fourteen months, or of three-year proof upon submission of evidence 
that she has ‘cultivated the land and resided p snereupon for seven | 


} ~~ months De year for three eu, 


el 


HUTCHISON Ve NORTHERN PACIFEC RY. 00. 


. Decided February 26, ‘1915. 


Nowra Pacrrre ADJUSTMENT—ACT or JuLy 1, 1898. | 
The ‘Northern Pacific Railway Company by acceptance. of the sek of J uly 1, 
~ - 1898, bound. itself to relinquish its claim to.lands coming within the pur- 
_ view of its provisions, and can not by sale of the land after such accept-- 
ance. defeat the right of a settler to have his claim adjusted under that 


‘ act; and where land has been so sold by the company, and it declines to 


- relinquish on that ground, suit should. be instituted to compel relinquish- ; 
ment with a view to protection of the rights of the settler. 
Jongs, First Assistant Secretary: 
Columbus L. Hutchison. appealed from decision of ee 11, 
1914, denying his election, under the act of July 1, 1898 (80 Stat., _ 


597, 620). to retain the N. $ SE. 4, Sec. 31, T. 5 N., R. 3 E., W. M., 
Vancouver, Washington, on the ground that the land ‘department 
‘has no longer any jurisdiction in the matter. 


The facts out of which this matter arose. are ee Dooanbee: 5, 1891, 


‘Hutchison applied for homestead entry ‘for S. 4 N. 4SE. 4 4, 
of this section, which the local office rejected, ere pur action. the — 
. General Land Office affirmed July 25, 1894. November 19, 1894, un- 
reported, the Department reversed. ee: action. May 5, 1896, the a 
ease was closed in pee a Hutchison who, May 20, 1896, ade oni: a 
_ stead entry for S. 4 NE. 4. December 12, 1902, he made final proof: 

on that entry and. ae certificate issued to him Mouaee 2, 1905. De- | 

cember 30, 1905, that a was patented to him. 20 


May aT, 1895, the N. 4 SE. 4 was patented to ihe vailway.és com- 


| pany. N seember 6, 1907, Hutchison elected to retain the land, which | _ 
-was included in the Tie prepared for relinquishment of lands claimed 


by settlers under the act of July 1, 1898, supra. September 28, 1908, 
the list was approved by the Soe: of the Interior and, October 
8, 1908, demand was made by the land department on the railway 
eomony to relinquish the land under the said act of July 1, 1898. - 


_ This demand was not responded to by the railway company and — 
was insisted upon in letters of the Commissioner of the General’ Land — 


Office, dated March 31,1909, December 7, 1910, and July: 7, 1914. . 
August 11, 1914, aorneys for the malway conrany made response 


- to the Aerie showie that the NE.-4 SE. 4, Sec. 31, was sold by | 
the company to Hutchison m October, 1891, and was. deeded to him © 
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Osher 19, 1901. As to the NW. 4 SE. 4, Sec. 31, die company ere 
_ return hat it- sold the land’ to the Weyerhaeuser Timber Company, 
_at $6 per acre, which sale was modified November 16, 1904, to be a sale’ 
at the rate of $6 for each 16 667 feet of merchantable timber stand-" 
ing thereon. 
The appeal. insists ‘that, under decision 3 in bid 3 v. heey (195 


US, 480), claimant is entitled to release of the land from the | 
ruilway company and its grantees and to be permitted to make entry- 


This contention. is well founded. It’ was held in Humbird v. 
Avery, supra, that: | : 


The railroad company evinced its. afproeal of this action ‘of the legislative 
“department by a prompt acceptance of the act, in its entirety. By “such un- 
qualified acceptance the railroad company agreed that, so far as it had any 


claim to the lands in dispute, whatever the act of Congr ess required to be done. - 


might be done: 


: If any rights had become vested in the Northern Pacific Railroad Gcueons 
which could not, against or without its consent, be affected by an enactment — 


like that of -1898,. then the objection to legislation, on the ground that it inter- 
‘fered with vested rights, was waived by the acceptance of the act by its suc- 
cessor in interest; for it was éntirely competent for the latter company, if it 
-gueceeded to all the rights of the railroad grantee, to agree to such a settlement 
as that devised by Congress. The rights acquired by the definite location of 


the road, and any selection of lands based thereon, became, upon the ac- 


ceptance of the act, and so-far as that company was concerned, subject to. such 


settlement as-the Land Department might legally make under that act. It | 
could not by any sale or contr act, made after the acceptance of the act, inter- 


fere with the full execution of its provisions. 


_. The acceptance of the act, therefore, obligated the company to sia 
ply with the requirements of the land department as to the relinquish- | 


‘ment of. land claimed as this was. That assent of the company 


formed a contract which the United States may require it. to per-— 
form specifically. Its sale subsequently to Weyerhaeuser was in _ 
violation of that agreement between the railroad company and the . 
United States and the United States may, by action, a the com- 


| pany specifically to perform on its part. 


OO tr 


The land department. has: repeatedly adjudged that the an iea he 


company should relinquish the land for the benefit of Hutchison, has 


made demand, and insisted upon it. The subsequent grantee, Weyer- 


- haeuser, if in fact he is one, took his claim of title, so to speak, 


. pentente lite while the land department was” proceeding with ad- | 


ministration of the act. 


The agreement or contract. between: the United States ah the 


railroad company, by its acceptance of the act of July 1, 1898, supra; 


can not be regarded as giving the railroad company the option to 


observe or disregard it as it sees fit, while the United States, on its 
part; is bound in any event. 7 id 
~ The decision i is: pngreror reversed, 


fs 


"EXCHANGE OF LANDS WITHIN INDIAN RESERVATIONS FOR 
: Le See LANDS—ACT OF APRIL 21, 1904, 


Ruovations. 


| Deparment OF THE Taaeiion a 
| GENERAL LAND Oricx -_ 
Washington, D. C., February a7, 1916. 


Registers and Receivers, United States Land Offices. | 
- GentiemMEN: The act of April 21, 1904 (33 Stat., 211), making ap- 


propriations for the current and contingent expenses of the Indian’ 
Office and for fulfilling treaty stipulations with the various Indian 
tribes for the fiscal year ending June 30, 1905, provides, inter alia—_ 


That any private land over which an Indian reservation has been extended by 


| Executive order may be exchanged, at the discretion of the Secretary of the 


Interior and at the expense of the owner thereof and-under such rules and. regu- 


> lations as may be prescribed by the Secretary of the Interior, for vacant non- 
: Iineral, nontimbered, surveyed public lands of equal area and value’ and si Hust? 
in the same State or Territory.. a. 


Preliminary to making relinquishments and selection of other lands | 


under the provisions of the foregoing act, the owner of any private _ 
 Jand. over which-an Indian reservation has been extended by Execu- 
tive order must file with the Commissioner of the General Land Office 
an application. addressed to the Secretary of the Interior requesting 
. that he be permitted to surrender the lands by him owned and to 
- select other lands ‘in lieu thereof, pursuant to the provisions of theact. 
. of April 21, 1904 (33 Stat. 211), conformable to the rules and regula- 
~~ tions adopted by the Secretary of the Interior and subject to the exer-. 
cise of the Secretary’s discretion. The land proposed ‘to be surren- 


dered must be accurately described by legal subdivisions if surveyed, | 


_ or in the event that it is unsurveyed by such designation as will read- | 
ily enable the Commissioner of the General Land Office to identify it. 


There may accompany such applications a brief, or argument, setting : 


forth. such reasons as.the petitioner may see. proper to offer why the | 


application to accept such land as a basis of selection under the afore-— | 


said act should be entertained by the Secretary of the Interior. This ~ 

petition, with report thereon, will be submitted by the Commissioner 
of the General Land Office to the Commissioner of Indian Affairs for. 
report as to. whether the lands are needed for the use of the Indians, | 


and for such other recommendations as the Commissioner of Indian* 


| Affairs may deem proper, and thereafter. the applications, with all . 
papers, and recommendation of the Commissioner. of Indian Affairs~. 
_ ‘and of the General Land Office will be submitted to the department : 


for consideration and action.- If the Secretary is. of opinion, after ~ 


considering the ees that it is s Inadvisable for the Government 


e "DECISIONS RELATING TO THE PUBLIC LANDS, - 565 a 


566 =——s«éDECISIONS RELATING TO THE PUBLIC LANDS. 


to acquire the. title to the land auseeibed thérein, under the pro- : . 


- visions of the aforesaid act, he will deny the application.. . 
If, however, the Secretary decides to entertain the proposition, —_ 
sibieel to the further exercise of his discretion, he will so order, and | 
thereafter selections may be made by the petitioner, or applicant, 
under the rules, regulations, heen limitations, and conditions 
" “herein following: | 


PRIVATE LANDS dad acl ‘TO. EXCHANGE. 


| ‘1. Private lands epee to ‘exchange under the provisions | of this ; 
act include all lands within the limits of an Indian reservation es- 


tablished. by. Executive order to. which the right to a patent or its 
equivalent has been earned by full compliance with the laws of the 


| United States Boverning the Se of said — 


é 


RELINQUISHMENT OR RECONVEYANCE. 


9. Relinquishment or reconveyance made in pursuance of this act © 


must be executed and‘ acknowledged in the same manner as convey- 
ance of real property is required to be executed. and acknowledged 
by the laws of the State in which the land is situated. Where the 


married, the wife or husband of such: person, as the case may. ‘be, 
must join in the execution of the relinquishment or reconveyance in 


‘such. manner as to effectually bar any right or estate of dower, 
_curtesy, or homestead, or any other claim whatsoever to the land 
relinquished, or it must be fully shown that under the laws of the. . 
State in which the relinquished land is situated such wife or hus- © 


band has no interest whatever, present or. prospective, which makes 


her or his joinder in the relinquishment or reconveyance necessary. 


_ Where the relinquishment or reconveyance is by a corporation it 4 
--. should be recited in the instrument of transfer that it was executed — 


- pursuant to an order or by the direction of the board. of directors or 


other governing body, a copy of which order or direction should — 


accompany such instrument of transfer, which must follow in the 
matter of its execution strictly the laws of the State in which the 


land is situated relating to corporate conveyances, ‘and should bear | 
the impress of the. corporate seal. 3 


ABSTRACTS | OF TITLE, 


“Be Fach relinquishmenit or reconveyance must be jocmpanied by: 
_a duly authenticated abstract of title showing that at the time the 
| polnquasi mene or recoriveyance was executed the title was In the 


eres er 


relinqtiishment or reconveyance is made by an individual it must - 
_ show: whether the person relinquishing is married or single; and if 


-", 
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party making ties same, ua that the land was free from senficune — 


“record claims, tax liability, judgment or mortgage liens, pane ie 


-~—suits, or other encumbrances. 


AUTHENTICATION OF ABSTRACT. 


4. The certificate of authentication of the apt mitat ibe signed 


by the recorder of deeds under his: official seal and must: show that 


the title memoranda ‘is a full, true, and’ complete abstract: of all. 


matters of record or on file in his office, including all conveyances, 


mortgages or other incumbrances, judgments against the various — 


grantors, mechanics, or other liens, lis pendens, and all other instru- 
ments which are required .by. law to be’ filed with’ the recording: _ 
officer, affecting i in any manner whatsoever the title to the described ~ 


land. The custodian of the tax records must certify that all taxes — 
levied or assessed against the land: or that. could operate as a lien’ 


thereon have been fully paid and that there are no unredeemed tax . 


sales and no tax deeds outstanding, as. shown by the records of his 


office. The. absence of judgment liens or pending suits against the 
-. various grantors which might affect the title of the land relinquished | 


or reconveyed, must be shown by the official certificates of the clerks. 
of all courts of record whose j udgments under the laws of the United .. 


States, or the State in which the land is situated, would be a lien on 
the land reconveyed or relinquished, without being transcribed other 3 
than on the court records. 


“LANDS SUBJ ECT TO SELECTION. 


5. Selections under the provisions of this act are ea cahiaa to sur-- 


veyed nonmineral, nontimbered, vacant unreserved public lands situ- 
ated in the same State as, and. qua in’ area, and value to, the lands 
| '. relinquished. — | | 


SELE CTIONS. 


6. ‘Beléctions’ must be made. by thie owner of thie land rslnguianed 7 


or in his name by a duly authorized agent or. attorney-in-fact;. and - 
‘when made by an agent or attorney- in- -fact pEoct of authority must, : 


be syne: 


APPLICATIONS TO SELE OT. 


7, Aphiratons to select neecunden must be filed 3 in the proper local 
land office and must specifically describe the land desired to be sur- 


rendered and that sought to be selected. If more than minimum is - 
. selected, as’ provided for in paragraph 14, corresponding base for 
each. tract must be shown. The county and State, as well as the 
~ Tndian reservation, and the land district wherein | situated must be- 
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-. given of the land relinquished. Tt must, in each etait be: ee 
- that the applicant is the owner. of the land relinquished and that he. ~ 


‘desires to surrender the same to the Government and select in lieu .~ 


thereof public lands under the provisions of the act of April 21, 1904 


_ (38 Stat., 211); that the land surrendered and that. selected therein 


deseuibed, are of equal area-and value; that-the land selected. is non-— 


mineral, nontimbered, vacant, and eaeoupicl public land; that the 


- applicant will, without cost to the Government, place the deed of | 
 relinquishment of record. and extend the abstract of title to the date 


of the recordation thereof upon being notified so to do by the land 


- department; and that upon the request of the Secretary of the Inte- 
rior he will deposit with him a reasonable amount of money to 
enable the Secretary to investigate and determine une legality of the. 


selection. 


8. The application must be necompenied by a deal of sal quiehe . 
. ment or reconveyance to the land tendered as the basis of exchange, 

_ duly executed, and a properly authenticated abstract of title to the 
land, by. the pounined commissions, and proof that the relinquished. - 
land and that selected are equal in area and value; that the selected 
 jand is nonmineral, nontimbered, vacant, and wiioccn pied” adversely . 
to the selector therein; that the land ralidauiehed and offered in 
exchange is not the bias of another selection, and: satisfactory. evi- 


dence that the Secretary has, subject to the further exercise of his 


on discretion, entertained the selector’s preliminary application to recon- 


vey the basis land and select other lands in lieu thereof. 


9. The affidavit or affidavits to support a selection under this act : ee 


must be made by the selector or by some credible person possessed of . 


the requisite personal knowledge: i in the premises, and .may be exe- 


cuted before any officer qualified to administer oaths, and must be . oe Si 


corroborated. by at least: one person who has no personal interest; in 
the exchange and who is familiar. with the character and condition - 
anid value of the land selected and the value of the land relinquished: 
This affidavit or affidavits, duly corroborated, must show that the — 
land selected is:nonmineral and nontimbered in character; that it 


; contains no salt springs .or deposit of salt in any form suilicient to 


render it chiefly valuable therefor; that it is not in any manner occu- » _ 
pied adversely. to the selector; and that the lands selected and the : 


lands relinguished are equal im area and vatue, and are situated in 
the same State. 


-10.: Forms of’ application for selection ander this act and. accom- 
_ panying affidavits as to relinquished and selected land, as set out — 
hereinafter in these instructions, or their equivalents, should be’ | 

used. All proofs and papers necessary to complete a selection must 


be filed at one and the same time, eS as herein otherwise specially | | a 


| oe 
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“41. In all cases you will require the opie within 20 cee se 


~-frem the filing of his application, to begin publication of notice thereof 
at his own expense in a newspaper to be designated by the register as. 


, OR, general circulation in the vicinity of the land and published nearest 


thereto. Such publication must cover a period of 30 days, during ~ 


which time a similar notice of the application must be posted in the 


local land office and upon each and every pepeon eo tract in- : 


cluded in the application. 
12. The notice should describe the land applied for and give the ants 


_ of application, and: state that the purpose thereof is to allow all per- 


. sons claiming the land under the mining or other laws, desiring to 


show it to be mineral in character or adv ersely occupied, an oppor- 


tunity to file objection to.such application with the local officers of the 

land district i in which the land is situated and to establish their i in- 

terest herein or the mineral character thereof.’ 7 
13. Proof of publication shall consist of an affidavit of the ew: 


_lisher, or of the foreman or other proper employee, of the newspaper 
_ in which the notice was published, with a copy of the published notice 


attached. Proof of posting upon the land, and that such notice re-_ 
mained posted during the entire period required, shall be made by the 


_ applicant or some credible person having personal knowledge of the 


fact. The register shall certify to posting in his office. The first and. 


_last dates of such publication and posting shall, in all cases, be given. 
14. Owners of lands over which. an Indian reservation has been .- 
A extended by Executive order will not:be permitted-to make selection, 


or selections, which isolate intervening tracts:of less than 160 acres, 
nor to make selection for noncontiguous tracts of less than 160 acres 
unless all the adjoining lands have been disposed of or are not subject 


to selection. Any attempt on the part of the owner of land within a 


reservation to avoid this rnle by making surrender to the Govern- 


tment by separate deeds or by a sale of part of the land to another™ : 


person aiter the approval of these regulations will Eons the proposed : 
transter- a 
15. Fees must be paid By dig applicant at the time oF filing his ape 


plication i in the local land office. at the rate of $1 each to the register =. 
and receiver for each 160 acres or * fraction thereof included in his “ 


“4 | application. 


16. Selections made tinder this act will: not be eee to patent. until . 
after. four months following the filing of. the application in the local 
office. This is.to enable any person claiming an adverse right ‘to the 


| | selected land to have full opportunity to regularly assert said right. 


17. The land relinquished and: the land selected must be, as nearly 


as practicable, equal in area, but the rules of approximation obtaining: 7 


in ae classes of entries will be observed. 


“ 
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-_ 18. peices to select under the provisions ot this act will et 
defeat the right of the Secretary of the Interior or of the President of 


the United States to withdraw or reserve the land for such proposed_— 
public purposes or uses as they may deem proper prior to the approval 
of the selection by the Secretary of the Interior, and the Secretary, | 


- acting within the exercise of his discretion, may. reject any and all 
applications at any time prior to final approval of the same for any 
_ reason appearing to him good’and sufficient, notwithstanding the ap- 
-_ plication may have been received and cortified by the local office and 


recommended for approval by. the Commissioner of the Generel Land : 


ee : 


; PRACTICE. . 


19. N sees of iaditonbl or fuirther requirements, rejections, or 
other adverse actions of registers and receivers, the commissioner, or - 


the Secretary will be given, and the rights of. appeal, review, or 
rehearing recognized. i in the manner now prescribed by the rules of 
practice, except as herein otherwise provided. 


20. If application to contest or a protest or other objection shall at. 
. any time be filed against the selection or the application to select, .you. 
will forward the same to this office for its consideration and disposi- 


tion. 


applications to select under ‘this act will be rej jected, except where 


“such subsequent application to enter is supported by allegations of 
- prior right, in which event you will transmit the conflicting applica-_ 


_ tion to enter to this office, with appropriate recommendation: . 


22. Applications presented to your office under the provisions of 
the foregoing act, not in substantial compliance with the require-: 


ments herein made, or not accompanied by the prescribed proofs, or 
_ if the land offered as a basis of exchange is not situated within the 


boundaries of an Indian reservation created by. Executive order, will. 


be rejected by you. All applications sufficient in form, accompanied 
by the required proofs, will be accepted for transmission as herein- 
before provided, and you will note on your records against the land: 
“ Application of - act April 21,.1904, pending. ” The register 





will certify the condition of your porords: on- the applications, and 


you will transmit the papers to this office promptly after the filing 
of the proofs of publication i in’ your office. — 


- 23. The commissioner will, upon the receipt of an seoplieion to. 
select under the provisions i this act in the General Land Office, © 


21. deoalewtons to enter filed cabaquent to an in conflict. with 


- 2 


~ eause field examination to be made of both the: selected and: base land | 


without expense to the Government, after which, if, in his judgment, 


the rulee and preeuiaaons pave been complied with, she will transmit = 


re or 
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the records to the Seer etary with his report and recommendation. ae, 


If, however, the commissioner finds that the selection is defective or 
_that. the rules and regulations have not been complied. wih, he will 
reject the selection or require further proofs. - , 

94, If upon examination of an application to select under this act 
the Secretary decides that it should be allowed, the applicant will: be 
required to have his relinquishment recorded in the manner’ pre- 
scribed: by the State where the land is situated, and to have the ab- 
stract of title extended down to and including the date the deed of: 
_ relinquishment or conveyance was recorded. 


25. If the Secretary be of opinion that further evidence as to value. 2 


and character of the land involved is necessary, he may institute such 
an inquiry as he may deem advisable, and may require-the applicant 


'_. to deposit a‘sum.of money to defray the expense of the investigation. 


In any case where deposit shall be required to defray the expense of — 
an investigation it will be made with the Secretary of the Interior, , 
to be held and disbursed by him or under his directions. 


26. If the Secretary approve the proposed exchange the Coe a 


sioner of the General Land Office will, as soon as practicable, aiter 

the receipt of the advice of such: ‘approval, make suitable notations 
on the records of his office and notify the local office wherein the se-__ 
lected land is subject to disposal thereof. The commissioner in his | 
- letter to the local officer will require that the applicant be notified of 
the approval of his application, and informed that he will be allowed 


30 days in which to place the deed of reconveyance or relinquish- = 
ment of record and to extend the abstract of title down to and in- © 


| cluding the date of the recordation of such deed, and that he be 


further advised that in default of ‘action within the time specified 


the application will be finally rejected without further notice. 
27. Approval by the Secretary of the Interior will be subject to and 


7 conditioned upon the bona fide compliance on the part of the appli- . - 


| -“eant with all the regulations and requirements herein or which may, 


by direction of the Secretary of the Interior, be hereatter premul- . 


gated. 
“THE SECRETARY’S DISCRETION. 


98. The Secretary. of the Interior may, in the exercise of the dis- 
cretion in him vested by law, withhold his approval from any appli- 
cation made under the provisions of this act, although the applicant 
-may have complied with the rules and sepdlabions herein prescribed. 


Owners of land situated within the boundaries of Indian reserves, _ 


m _ created by Executive order, are hereby specifically informed that if, + = 


in the.opinion of the Secretary, the approval of any application, made & 
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under the providions of this et “would be inimical to the public 


pail such application will be re] jected. 


Very pepetany | * | oe a | 3 on = 


-Ouay TALLMAN; 
_ Approved February. 27, 1915: oe Comanissioner. 7 
3. Anprigus A. Jones . : he 7 7 

, _.. First Assistant Seareiam Y. 
(If more than the minimum is selected, as: Sone for in para- 


graph 14, the first paragraph in -blank.form 4-088 should be so — 
amended as to show the selected and base land designated 1 im accord- rs 


ance with ae 7.) 
4088, 


INDIAN ie ineaioe . 





SELECTION IN Lirv OF LAND IN 
(Act. April #1, 1904.) _ 


To the Rreister AND “RECEIVER, UNITED. Sratrs LAND OFFICE, 





ee _ beeen 
3 * 








. GENTLEMEN : J am the owner of the - Meridian, containing 
said-land is situated-in the county of 


aries of the Indian reservation, and is located. within the 








land dis- 








— acres; 
—, within the bound- 


trict; I desire to relinquish and reconvey said lands to the United States and in. 








lieu terest to select the : land district, State of - -, containing - 
acres, under the provisions of the act of April 21, 1904 (33 Stat., 211). 





In compliance with the regulations under said act IJ have made and atacdied a 
deed of reconveyance to the United States of the tract first above described, situ-. 





ated within the said Indian reservation, and in relation thereto have 
caused a proper abstract of title to be made and authenticated, both of which 
are herewith. submitted, and I do hereby bind myself and promise to have said 


deed placed of record and the abstract of title duly extended to. the date of the. . 
recordation of such deed, without cost to the United States, upon receipt of. 
notice from the land department that I am required so to do. I further agree. ~ 


| that I will deposit with the- Secretary of the Interior, upon demand, a reason-: 
- able sum of money to be by him eenended in: investigating the bona fides of this 


a pplication. | 


' There are also submitted certificates from the pr oper officers showing ‘that 
'- the. land relinquished, or surrendered, is free from incumbrance. “of any kind; 
also an affidavit, duly corroborated, showing the land selected to be nontimbered 


and nonmineral in character, and unoccupied, and that the Jands surréndered. 


and the lands selected herein described are equal in area and value. I. there- 


‘fore ask that, subject to the approval of the Seeretary of the Interior, a United - 


. States patent isstie to me for the tr ae or tracts herein selected. 7 
7 , me? Be ee - LAND OFFICE AT —~——, -———, > 
Pvlele ye a, oe ; , 19—.... 











I, — 








-, register of the land office, do- hereby ‘certify. that the land ~ 


above selected, in lieu of the land herein relinquished to the United States, is. 


_ free from connect and that there is no adver se ne ey or claim thereto. 








> 


Oo ti ; Register. 
318 -_ 





* Selection approved by the Secretary - 
7 Approved by the commissioner 
Approved for patent — , 19—. 
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| AFIDAvIT FOR Saumcrions. 
ae _ at (Under the act of Apr. 21; 1904, 33 Stat. 11.) 
- INDIAN RESERVATIONS. | 


(To be mindé by the’ selector: or other credible person cognizant of the facts, e 
before an officer authorized to administer oaths. Before being sworn, affiant 
should be advised of the pennies of a false oath.) ; 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES. Lanp OFFICE, 

. meen, , 19—. 
, being duly sworn according to law, deposes and says that he | 
is a citizen of the United States, and that his post-office address is —_———-; 
that he is well acquainted with the character, condition, and value of the fol- 
lowing-described land, and with each and every legal subdivision thereof, having 
_ personally examined the same, to wit: ; that his personal knowledge of 




















said land enables him-to testify andeesemaiiels with respect thereto; that there 


18 not, within the limits of said land, any known vein or lode of quartz or other. 
rock in -place pearing gold, silver, cinnibar, lead, tin, or copper; that there is 
“not, within the limits of said land, any known deposit of coal, or any known 
. placer deposit, oil, or other valuable ' mineral; that said land contains no salt 
be springs, or known deposits of salt in any form, sufficient to render it chiefly 


valuable therefor; that no portion of said land is claimed for mining. purposes — -_ 


under the local customs or rules of miners, or otherwise; that said land - Ig 
essentially nonmineral in character, has upon it no mining or other improve- 
ments, and is not in any manner occupied adversely to the selector ; ‘and that 
the selection. thereof is not. made for the purpose. of obtaining - title to mineral 
~dand. 
.. Affiant further says that. he is’ well acquainted with the ‘value of the herein-- 
after-described land, having frequently passed over the Same, and that from | 
personal observation and knowledge he states that- the lands hereinbefore and 
_. hereinafter described are of equal value; ~ . : 











_: Thereby certify that the foregoing affidavit was read to affiant in my presence _ 

before he signed. his name thereto; that said affiant is to me personally known 
(or has been: satisfactorily identified before me by ys -and I verily believe 
him to be a credible person and the person he represents himself to. ‘be; and that 
this affidavit was subscribed and sworn to ere me at. my office in —; on 
this. day of - ,19—. ~ | 
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“TABLE OF UNREPORTED CASES DECIDED DURING THE PERIOD 
COVERED BY THIS VOLUME. | 


Aanrud, Erik J coef Noweun: 
ber 18, 1914—Remanded. 


| Abbott, Ashel E. —Homestead—Septem- . 


ber 17, 1914—A firmed. 
Abbott, Clyde A. —Honestead—Decem- 
ber 12, 1914—Vacated. 
Abbott,. John. W. —Homestead—Febru- 
ary 21, 1914—Rever Sed. - 
Abbott v. 
_cember 16, 1914—Reversed. 
Adams, Charles O.—Desert Land—Oc- 
tober 12, 1914—Reversed. 
Adams, ‘Georze W. —Homestead—J uly 
29, 1914—Remanded. 


Adams, J. W., assignee of Williams— 


Soldiers’ Additional—March — 27, 
1914—Remanded. 


“Adams;: Jewett A., assignee of Smith 
et al —-Roldiers’ - Additional—April 
- 20, 1914—Remanded. | 
Adams, Jewett W., assignee of Stev- 
"ens—Homestead—April (18, 1914— 
Remanded, 
Adams, John 
vember 27, 1914—Reversed. 


Adams, William B -—Homestead—Au- 


~ gust 31, 1914—Reversed. . 

Adams v. Barlow—Homestead—Octo- 
. ber 20, 1914—Motion Denied. 
Adams vw. Davis and Munro—Home: 
Stead—October 3, 1914— Affirmed. 


Adams »v. Hanley—Homestead—J uly - 


22, 1914—Reversed. 


Adams v. "Hanley—Homestead—Sep-. 


tember 80, 1914—Motion Denied. 
Adams +. Maxwell—Homestead—Sep- 
tember 14, 1914—Affirmed.. 


| 4, 1915—Affirmed. | 
_. Adkison, James : H.—Homestead—June 


23, 1914—Remanded. 


Agney,. Russell W.—Desert Latid—No-. 


; vember 30, 1914—Affirmed. _ 
Akers and Chaboya v. Southern Pa- 


‘cific R. R.: Co. —Selection—February_ 


28, 1914—A firmed, 


Romero—Home stead—De- | 


. Alexander, 


gee Land—No- 


- Alexander, 


Allan, Annie W., 


* Allary, 
' Adkinson and- Lozar—Coal—February — 


Akes,: Iva J —Homestead—October 26,. 

~ 1914—-Remanded. — 

Akin, Harlan D.—Homestead—Decem- | 
ber 5, 1914—Reversed. | | 

Akin: John C.—Homestead—June 29, . 
1914 Affirmed. 

Akins, Leslie E —Homestead—Noveni- 
ber 18, 1914—Remanded. : 


Alaska Commercial Co —Survey—I uly 


24, 1914—Reversed. 
Alaska Copper Co. et at.—Mineral—. 
January 2, 1914—Reversed. 
Alborty, William J.—Homestead—wWNo- 
_ vember 7, 1914—Modified. _ 
Alden, John L ——Homestead—J anuary 
2, 1914—Affirmed. | 


Aldrich, Willis W.—Desert Land—Oc-_ 


tober. 6, 1914—Reversed. 

Butler, ‘Dick Lumber Co., 
trans. —Timber and Stone—October 
14, 1914—A ffirmed. 

Alexander, Harry D.—Desert tana y 
May 1, 1914—A firmed. | 

Alexander, Leslie Ww = Desert. Land— 
June 16,. 1914—Remanded. 

Alexander, Sam, et al., Dick Lumber 
Co., trans.—Timber and Stone—Oc- 
tober 14, 1914—A flirmed. 


Alexander, William A.— Desert Land— 


' May 1; 1914—A firmed. 
William B —Survey—Au- : 
- gust 26, 1914—Dismissed. . 


Aley, Charles R.—Desert Land—Feb- | 


‘ruary 4, 1915—Reversed. Bee 
assignee of Miles 
Shepherd—Desert. Land—January 2, 
1914—Affirmed. . - 

Michael—Indian Selection— 
' February 21, 1914—Modified. | 


“Allen, Annie W.—Desert Land—July 


27, 1914—Reversed. 


Allen, Charles—Homestend—March 7, — | 


1914—Reversed. 


- Allen, Jennie L —Homestead—-Febru- . 


ary 20, 1914—Reversed. 


‘Allen, Jerome A.—Desert. Land—Oc-- 


tober. 31, 1914—Affirmed. : 
| SBT 


4 Ander son, 
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Allen, J elit -W.—Homestead—August _ 
21, 1914-—-Remanded. | | 


Allen, Louise P.—Timber and Stone— 


October 27, , 1914—A firmed. 


* - Allen, Robert P.—Homestead—Decem- — 


ber 5, 1914—-Affirmed. 
Allen v, 
19, 1914—Affirmed, : 
~ Allen -v. Ryan—Homestead—Novem- 
ber 30, 1914—Reversed. 
Allison, Amanda — Homestead — - Sep- 
tember 26, 1914—A firmed... 
Allison, Inga M. E.—Homestead—Feb- 
" ruary 25, 1915—Reversed. 
Allison,- Joe W.—Homestead—August 
19, 1914-—Remanded. | os 
Almas, Georginia A.—Desert Land— 
March 12, 1914—Reversed. 
‘ Alperin, ‘Samuel—Homestead—August 
~~» 81, 1914—aA firmed. 
American Gem Mining Syndicate— 


-Mineral—February 27, 1915—Modi- 


fied. 

- Ames, Florence U.—Desert Land—Au- 
gust 31, 1914—A firmed. 

| Ailey, Soloman—Homestead—October 
12, 1914—Vaecated and Remanded. 


Anaya v. State of New Mexico—Home- 


| stead—August 31, 1914—A firmed. 
Anders’ v. Prada—Homestead—October 
26, 1914—A ffirmed. : | 


June 30, 1914—Reversed. 
‘Anderson, Alfred E.—Homestead— 
September 19, .1914—Motion denied. 


Anderson, Andrew A.—Timber and 
Stone—January 29, 1915—Affirmed.. — 
- Anderson, Emil—Homestead—Septem- . 


ber 5, 1914—-Reversed, 


Anderson, 
trans. — Homestead — March © 19," 
1914— Affirmed. 4g 
pereoon George -M —Homestead— 


May 29, 1914—Reversed. 


Anderson, | Gust A., Dick Lumber Co. 7 | 


_ trans.—Timber and Stone—October 

, 14, 1914—A firmed. 
“Anderson, Harry L, 
Smith — Soldiers’ Additional — oe 
tober 5, 1914—A flirmed. 

- Aridergon, J. 8. Old .Fort Canal— 


Right of Way January, 29, 1915—.° 


_ Affirmed, 


Cayo—Homestead—October | 


Alfred ‘E. —Homestead— 


Fred, D. R. Whitaker, 


assignee of 


eee J ena Timber and Stone— 


Jaliuary 29, 1915—Affirmed. 


Andérson, Jens, H. P. Hullett, trans.— - 


Homestea d—March 19. 
firmed. 


Anderson, John—Homestead—J une a0 | | 


1914—Rever sed. 


Anderson, Louis ¥.—Repayment—Oc- - 


tober 13, 1914—Affirmed. 
Anderson, Lulu 
March 14, 1914—Reversed. . 


Anderson, Maja L.—Homestead—Sep- 


tember 8, 1914—Remanded. 


Anderson, Mary M. —Homestead—Feb- 


ruary 15, 1915—Modified. 


“Anderson, Oscar A omeatend4 ily 


16, 1914—-Remanded. | | 
Anderson, Robert H. — ‘Homiesteid—Dé- 
-cember 29, 1914—-Affirmed. ; 
Anderson, Ruby-& Brown v. Wright— 
Homestead—March ah 1914—Motion 
denied. | 


Rader William. N —Desert land— - 


July 29, 1914—Affirmed. . 


Anderson v. - Adams—Homiestead—Au- 


gust 31, 1914— Affirmed. 


Anderson ¥. Dayley—Homestead—No- 


--yember 19, 1914——Affirmed. 


Anderson v. Johnson—Homestead—Oc- | 


tober 30, 1914—A firmed. 

Anderson vv. 
‘January 25, 1915——Motion Denied. 

Anderson v.- Johnson—Homestead— 
January 29, 1915—Motion Denied. 


Anderson v. Moore—Homestead—June _ 


‘80, 1914—Affirmed. 


Homestead——J une 23, 1914—A firmed. 


| Anderson v. Northern Pacific Ry. Co.— 


- ‘Timber. and Stone—December 8, 
1914—Modified. 


Anderson v. Northern Pacific Ry. Com P 


. Timber and - -Stone—February 18, 
-1915—Recalled and Vacated. | 
Andres. Francisco, Navajo Lumber and 

Supply Co., trans.—Homestead—Sep- 


tember. 21, 1914—Affirmed. 
Oliver §S., The Northwest | 


Andrews, 


Timber Co., ‘trans.—Timber and 


Stone—December 16, 1914—Petition. 


Denied, 


C.— Homestead— : 


- Johnson—Homestead— ~ 


Anderson v. Northern Pacific Ry. Co.— 


a, om 


DECISIONS RELATING TO THE PUBLIC LANDS: 


ae Sophia, Dick ‘Tiirher Co: <3 
‘trans.—Timber .and > Stone—October 
. 14, 1914 A firmed. 


eas 7 Anfinson v. Wrancis—Horestead-06 


tober 26, 1914—Modified. 

Ankunding .v. Ottinger—Homestead— 
October 23, 1914—Affiirmed. 

Annin, Robert A.—Homestead—Au- 

gust 28, 1914—Affirmed. ~ . 

Ansley, William I" -~Homestead—May 
28, 1914—Reversed. 


Anthony, Anderson W. -aaoit Land—. 


June 28, 1914—Motion Denied. 
Antonio, Magnin P —Homestead—Oc- 
_ tober 6, 1914——Affirmed. 

Ap, John Henri—Homestead—March 

28, 1914—Modified. —_ 

- Applas, Harry H.—Homestead—Oeto- 

' ber 12, 1914—Affirmed. 

_ Appleman, Ata 

|". "ary 2, 1914—Reversed. 

Arbury, Pearl Ee eet Peel 16, 
1914-——Affirmed. 


Archibald, Hugh—Homestead—Janu- — 
_ Ault, ‘Franklin § —Selection—August 


ary 31, 1914—-Motion Denied. 
_Arganbright v. Hafner—Homestead— 
July 18, 1914—Affirmed.. . 
Arizona Copper Co Rm) anuary 
29, 1915—Affirméed. — 


Armstrong et al —Coal—December 16, 


1914—A ffir med... 


Armstrong, Sallie B —Desert Land— 2 ; ian 
ro ‘ Aument, Hugene—Desert Land—Sep- 7 


April 22, 1914—A flirmed. 


‘Arnold, Kugene C.—Homestead—Au- 


. gust 18, 1914—Remanded. - 
Arnold’ 2. Kucken—Homestead—J uly 
na 1914— Affirmed. 


7 Arnold »v, Smith—Homestead—Decem-. 


ber 30, 1914—-Affirmed. . 
Arnold v. Smith—Desert Land—-Febru- 
ary 26, 1915—-Modified. - 


Arnold v. Wells—Homestead—October 


31, 1914—Affirmed. , 
Aron, Harry D.—Desert Land—Angust 
28, 1914—Affirmed.. 


Asbell, Carl H.—Homestead.March 
21 1914—A firmed. 


_ Ashley; James F. —Homestead—Js anu- 
ary 19, 1915—Affirmed. — | 
Ashley v. Bonney—Homestead—March 
_ 24, 1914—Modified. | 
| 35017°—von 48—14—37 


Assinniboine 


. Ault, 
B.—Homestead—J an- 
| '. Ault, 


TT 


Ashiey ve " Bonney—Homestead—J une 


138, 1914—-Motion Denied. 


Askine +. Rishel—Homestead—Decem- 


_ ber 16, 1914—Affirmed. : 

Irrigation Co. —Desert 
Land—January 7, 1914—Suspended. 

Asuja, Andrew: A.—Timber and 
Stone—January 29, 1915—Affirmed. 

Atcheson, Burgess Wadie—rHowestend- 
August 12, 1914—Reversed. | 

Ates, J ohn—Survey—November i. 
1914-—A firmed, . : 

Atwoodv. Hilliker—Homestead—Octo- 
ber 12, 1914—A firmed. 


Atwood. v7, Mills and Tokle—Desert e: 


Land—March 14, 1914—Affiirmed. 


Auld, Hazel TI. ee ete oar 


18, 1915——Affirmed.. . 
Bertha—Timber | and - ‘Stone— 
February: 12, 1914—-Modified. ° 
Bertha—Timber and Stone— |. 
May 29, 1914—Modified. . 
Ault, Franklin” S—Liew: ‘Seléction— 


J uly 24, 1914—Motion Denied. 


18, 1914—Motion Denied.. i 
Ault, Franklin © Ss. _Homestead—No- 

vember 14, 1914—Reyersed. . 
Auman. v. Burgess—Homestead—Oc- , 
_ tober 12, 1914—Affirmed. 


Auman v, Burgess—Homestead—De-  e 


-eeniber 26, 1914—Motion Denied. 


tember 26, 1914—Remanded. 


Aurand, ‘Thomas—Homestead—Janu- . 


— ary. 29, 1915—Affirmed., 

Austin and Barnett—Homestead—Sep- } 
tember 26,-1914—A firmed. 

Austin, John M. —Homestead—April 
Zi; 1914—Affirmed. 

Austin, John M. —Homestead—J uly 24, 

_ 1914—Motion Sustained. 

Austin, Lewis—Timber and “Stone— 
August: 28, 1914—Affirmed.: 


_ Austin v. Badt, assignee of Slaten— 


. Soldiers’ Additional—July 24, ae 
. Reversed and Remanded. 


Austin 2. Badt, assignee: of Slaten— 


Soldiers’. Additional—October | 20, 


1914—Motion Denied. - 


Auten v. Holmer—Homestead—August ie 
22, 1914—Afiirmed. : 


BIS 


‘Authier, Oscar J.—Homestead—Sep- 

- tember 26, 1914—Remanded. 

‘Aveline, Greg — Homestead — October 

14, 1914—-Remanded. 

Avery vy, Luxum—Desert ‘Land—Feb- 
ruary 26, 1915—Affirmed. — 

Ayers, Alfred L., The Northwest Tim- 


per Co., trans.—Timber and Stone—. 
December 16, 1914—Petition Denied. . 


Ayers, William, The Northwest Tim- 


ber Co., trans—Timber and Stone— — 
- December 16, 1914—Petition Denied. ° 
Azure v. Flatness—Desert Land—July — 


. 30, eee 


Baatz,. 
1914—Dismissed. 
- Babbitt, Charles J., assignee of Hale— 
Soldiers’ op Gone een 8; 
7 1914—A firmed. 
’ Babin, epee riomestent:™ enwanes 
10, 1914—Reversed. | 
Babin, 
1914—A firmed. 
Bachion, Luigi—Desert Land—J uly 29, 
1914—Affirmed. 
“Back v..Owsley—Homestead—July 30, 
1914—A fiirmed.,. 


| Badley, Burt. L.—Homestead—October. 


14, 1914—Modified. 
- Baier, ¥rederick A.—Homestead—Oc- 
‘tober 7, 1914—Affirmed. 


Bailey, George H., assignee of Gris- 


wold-—Soldiers’. pati ena pleut 
21, 1914—Affirmed. 

Bailey v. Bezanson—Homestead—Au- 
gust 12, 1914— Affirmed. 

Bailey v, Kuehl—Homestead—Novem- 
24, 1914—Reversed. 

‘Bailey V. yeh ero westena“aanut 
‘ary 29, 1915—Motion Denied. 

Bailey v. Southern Pacific R. R. Co. 


Homestead—August 31, 1914—Af- . 


- firmed. 


ena v. Southern Pacific R. R. Co.— 


- Desert. Land—August 81, 1914—Af- 
firmed. 

Baker, Allen E. —Homestead—August 
28, 1914—Afiirmed. 
‘Baker, Benjamin F., 
Aaron—Soldiers’ Additional—August 

. OA, a eae | 


| eee ere 8, . 


Paulin—Homestead—J uly 9, 


assignee of 


DECISIONS RELATING TO THE PUBLIC LANDS, 


Baker, | 
September 17, 1914—Affirmed, 


Baker, James A~Hoimestead-—¥ebru- 


ary 27; 1915—Remanded. 
Baker v. Barbour—Hoinestéad—Sep- 
tember 26, 1914—Reversed. 
Baker v. Heirs of Flournoy—Desert 
Tand—July 16, 1914—~Affirmed. — 


Baker v. Heirs of Flournoy—Desert 
Land—October 16, 1914—Motion e | 


nied. 


Baker v, Northern Pacific Ry. Co.— | 


Homestead—December 26, aaa 


Motion Denied, 


’ Baker v. State of New: Mexics= Fiviie- : 


stead—August 31, 1914— Affirmed. 


Bakke, Clarence T.-‘Homasteadd—De-. 


ecember 23, 1914—Reversed. 


Baland, Frank D —Homestead-—March 


7, 1914—Reversed. 
Baldwin, 
September 26, 1914—Affirmed. 


Ball, Shelby, assignee of Fletcher—Sol- 


diers’ Additional—September 19, 
1914—A firmed. | 
Ball, Shelby, assignee of Fletcher— 
diers’ - Additional—December 
1914—Motion Denied. 


Sol- 
16, 


Ballard, Ernest. B.-Homestead—No- 


vember 7, 1914—-Modified. _ 
Ballard, Ernest E.—Homestead—Janu- 
ary 12, 1915—Motion Denied. 


| Ballard, John—Homestead—March 42,°° 


1914—Reversed. : o 


' Ballard, Wm. H., Graham Lumber Co., 
trans.—Timber and Stone—February 


27, 1915—Affirmed. 


Ballinger, Edwin E.—Desert hand 


September 26, 1914—Affirmed. 


Ballou and Treffry v. Flood—Home- 


stead—March 21, 1914—-Affirmed., 
Bancroft v. Kaiser—Homestead—April 
20, 1914—Motion Sustained. 


Bankofier, Alice D.—Desert Land—No- | 


vember 24, 1914—Affirmed. 


Barber, Charles T.—Desert Land—No- 7 


vember 18, 1914—-Affirmed. 

Barber, Sarah H. Y.—Homestead— 
March 24, 1914— Petition Allowed. 
Barber v, Cannon—Desert Land—Sep- 
~ tember 17, 1914—Affirmed. 


Barbour, F. E.—Coal—Deceniber 16, a 


1914—Affirmed. 


Benjamin | Fe_-Repayment— . 


~ a, 


Raymond i Homextanass : | 


Ey, 


ada eat 





4 Bar nes, 


DECISIONS » RELATIN G ro THE PUBLIC LANDS. 


_ Barbrich,. ¥ raul Hi émiestead-Ssante 
ary 2, 1914—Reversed. 

aeerd, Isaac: N.—Repayment —Nover 
_ber 14, 1914—Revyersed. 


“Bara, William C.—Homestead—Octo- 


ber 30, 1914—Affirmed: 

. Barker v. Daniels—Desert Land—Octo- 
ber 31, 1914—Affirmed. 

‘Barkelew »v. Olson—Desert Land—Au- 
- gust 21, 1914—-Remanded. 

_ Barkelew v. Olson—Desert. Land—Jan- 
uary 12. 1915—A firmed. 


-Barlina, ManeavetHomesieall— Turis ; | | 
Bartholomew v. Northern Pacific Ry. 


30, 1914—Reversed. 


Barnard, John J. —Homestead—Mareh 


12, 1914—Aifirmed., 


. - Barnard, William L.—Homestead— 


, March 12, 1914—Affirmed. 


Barnard, William J. _Homestead— 


March 12, 1914—Aflirmed. 
Barts, Edmond G.—Homestead—Au- 
gust 28, 1914—Affirmed. — 
Barnes, Hdmond G.—Homestead—Oc- 
tober 31, 1914—Motion Modified. . 
Nellie G. —Homestead—J une 
" 23, 1914— Vacated. 


Barnes, Rebecca—Homiestead—Septem- 


. ber 26; 1914—-Remanded. 
- Barnes, 
gust 381, 1914—A firmed. 


Barnes v. Northern Pacific Railway 


-Co.—Homestead—March 18, 1914—_ | 


Petition Remanded. 


Barnett, Katie, et 
-. December 23, 1914—Rever ‘sed. - 


es ‘Barnett, Ira’ L. —Homestead—October 


27, 1914—-Remanded. _ 
Barney, James R.~-Homestead—Sep- 
_ tember 26, 1914—Remanded., 
Barnhart, Joe W. —Homestead—May 
15, 1914—Remanded. 


Barrett »v. Northern Pacific Ry. Co. —. 


- Homestead—June 6, 1914—Affirmed. 

- Barrett v. Starkweather—Homestead— 

February 19, 1914—Affirmed. 

_ Barrett v. Starkweather——Homestead— 
May 29, 1914—Petition Denied: 

Barrie, Mabel J. -eepaymient— am une 
30, 1914—Reversed. 





Barron, B. F. -Repayment—August’ 26, 


1914— Affirmed. | 


William J. —Homestead—Av- 


al. —Repaymeit: vie 


- Bawden eft al. 
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| Bar rou, Millard F. —Homestead—J uly 


29, 1914—Affirmed.. 
Barron, Millard i. Homestes_06: 
tober 7, 1914—Motion Sustained. 
Barroun v. 7 a ae 

tober 12, 1914—Affirmed. 
Barrus v. Poulton—Homestead—J uly 
ae 1914—A firmed. ° 





May 
29,: 1914—Affirmed. 

Bartholomew »v. Noreen Pacific Ry. 
Co —Selection—June 18, 1914—Af- 
~ firmed. 


Co. — Homestead — September . 26, 
- 1914—Petition Denied. . 
Barton v. Oregon and California R. R. 


' Co. ~Selection—May if rie -_ 
firmed. 7 
Barton v. Oregon. & California R: RB. 


Co .—Homestead—J anuar y 29, 1915— 

Motion Denied. . | 
Bartow, Louisa H:—Homestead-—Ireb- 

ruary 14, 1914—Remanded. | 


‘Bassett v. Bauer ’s Heirs—Homestead— 


December 16 1914 Affirmed. . 
Bassett, Charles J.—Desert LLand— 
November 18, 1914—Remanded. © 


Bateman, Roy—Homestead—March 10, | 


‘1914—A flirmed.. 
Bauer v, Northern Pacific Ry. Giese 


firmed, | a 
Bauman, Walter—Homestend—Janw | 
ary 29, 1915—Affirmed., 

Bauman v, Northern Pacific Ry. Co 
Timber and EHOpe Tay 27, 1914— 
Affirmed. a | 

Bauman .v. Northern Pacific Ry. Co.—.- 
‘Selection—September At ee 

tion Denied. | 

». Brown Ye al.—Min- 

—eral—July 25, 1914—Affirmed. 

Bawden eé al. v. Brown et @l.—Min- _ 

eral—September 26, 1914—Motion . 

Denied. . 


Baxter, Nellie M,—Homestead—April : 


29, 1914— Affirmed. ‘ 
Bay City Oil Co. et. al —Mineral— 
April 24, 1914—Affirmed. | 


Bayless,’ Gilbert G.aeineetend) Sen ; 
tember 9, 1914— Affirmed. a 


Homestead—September 5, 1o14— at | 
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Bayless, Gilbert ‘C.—Homestead—Oc- : 


tober 30, 1914—Motion Denied. 
Bayliss v. McConihe—Homestead—Au- 
gust 25, 1914—Petition Denied. 
Bayliss v. McConihe—Desert Land— 
December 26, 1914—Petition Denied. 
Beal vw. Peabody, Honieatesis aor 
30, 1914—A fir med. 
Beastall, 
January 2, 1914 Reversed. 
Beaudette, ‘Louis — Homestead — Oc- 
‘tober 12, 1914—Vacated. _ : 
Beaudoin v. Northern Pacific Ry. Co.—- 
Timber and Stone—May 27, 1914— 
Affirmed. 


Bechtol v. Hodson—Homestead—July_ 


30, 1914—Affirmed. , 
Beck, Charles H —Reéduction of Area— 
_ November 24, 1914—-Modified. 
Beck, Elmer—Desert Land—September 
25, 1914— Affirmed. | 
Becker, Jerry—Desert Land—February 
, 15, 1915—Affirmed. 
: Becker v. Wood—Desert: Land-—Febru- 
ary: 12, 1914—-Remanded. 
Becker v.. Wood—Desert Land—April 
_- 20, 1914—Petition Denied. 
Beckett,. Amy P. __Water-Right Appli- 
-eation—April 24, 1914—Remanded. 


‘Beckley, Etta M.—Desert fae . 


vember. 18, 1914—A firmed. | 
‘ Beebe, James B. —Homestead—Febru- 
ary 15, 1915—Affirmed. 
‘Behrmann, Andrew J.—Homestead— 
September 8, 1914—Affirmed. | 


' Behrmann, Andrew J.—Homestead— 


December 5, -1914—Motion Denied. 


Bell, Edward—Desert- aoe 


_ ber 14, 1914—-Affirmed. 


Bell, Hugh H,—Homestead—February 
27, 1915—Instructions. 


| Bell, Samuel M.—Desert Land—August 


28, 1914—-Affirmed. 
ie J Bell V, Northern Pacific Ry. Co.— 


Homestead—J une 20, 1914— A firmed. 7 
Bell v, 0’ ‘Brien—Homestead—Ju une 18, 


1914—Affirmed. 


Bell a, 
19, 1914—Motion Denied. 


"Bell v. O'Brien—Homestead—October 


20, 1914—Petition Denied. 


Ernest: B.—Desert ine ° | 
Bench, Joseph L.—Homestead—Octo- 


ie Bengtson, 


- Bennett, 


- Berghorst,. 


O’B rien—Homestead—August: 
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Bellivou v. Rock Creek Cattle Co.— 
Mineral—September 8, 1914—Af- 
firmed. 7 3 


Beman, Nancy J.—Soldiers’ Addition-.._ 


~al—February 26, 1915—Instructions. 
Bemis, Lizzie W. —Desert Land—Octo- | 
ber 19, 1914—Affirmed. : 


-Benbrooks, William T. —Desert Land— a 


July 2, 1914—A ffir med. 


ber 30, 1914—A firmed. 
Bender, Frank A.—Homestead—Sep- 
~ tember 26, 1914—Remanded. | 
Benedict, Albert - G.—Repayment— ; 
April 27, 1914—Reversed. | 
Benedict v. Northern Pacific Ry. Co.— 
Selection—June 18, 1914—A firmed. 
Benedict v. Northern Pacific Ry. Co— 
_ Homestead—September 26, 1914— 
Petition Denied. . 7 
Gustaf Cee a 
June 13, 1914—Reversed. : 


: Benner v, Bell—Homestead—Febru- . 


ary 20, 1914—A firmed. . . . 
Bennett, Alvin L.—Homestead—De- 
cember 80, 1914—Affirmed. _ aan 
Bennett, Clarence W.—Homestead— 
October 20, 1914—A firmed. r 
Jennie M. J., et al —Home- 
“stead—July 29, 1914—Reversed. ey 
Bennett, Palmer J.—Homestead—De- 
~cember. 30, 1914—A firmed. 


_ Benson, » gamuel—Homestead—Febru- 


ary 28, 1914—Reversed. 
Bentz, Fred—Homestead—August 18, 
1914—A firmed. . : | 
Berck ° v. -Marsh—Homestead—Webrw- = 
ary 20, 1914—A firmed. . 
Berger, Withelmina—Homestend—Web- 


a Yruary 16, 1915—Reversed. 


Bergfeldt, - Alfred — Repayment — Oe- 
tober 31, 1914—Affirmed. 

John, Dick Lumber Co., 

trans.—Timber and Stone—October 

14, 1914—Affirmed. 


Bergquist, Julia A., assignee of Law: — 


rence—Soldiers’ i a 29, 
1914—Vacated: | | 
Bergquist ». Southern Pacific R.. Ro 
Co. — Desert. Land — August Bl, 
1914—Affirmed. | 


eo Bickett, Arthur. J- —Homestesd—Aprit 


¥ 


DECISIONS RELATING TO. THE PUBLIC LANDS. 


Bering Sea Commercial Co.—Trade— 


_ Bessette v. ‘Sutherland—Homestead— 


Bickett, | 


. Billingsley, 


. “ 


February 18, -1915—Instructions, 
Bernard, Larrance V.— Desert Land— 


eek _August 7, 1914—Reversed.. 
Berrett v. Watson—Homestead—Janu- 


ary 19, 1915—Affirmed. 


Besaw, Thomas J. —Homestead—Sep- 


tember 26, 1914—Remanded. 


August 26, 1914—A flirmed. 


Bethurum, Hlizabeth—Desert Land— 


January 9, 1914—Affirmed. 
Bibb, William S. —Homestead—Decem- 
- ber 29, 1914 Reversed. “— 


22, 1914—Affirmed. 


_ Bickett, Arthur J.—Desert Land—May | st 
- Blackburn v. Osburn—Homestead—No-. 
Land— 


6, 1914—Affirmed: _ 

J oseph - A. —Desert 

_ April 22, 1914—Affirmed. 

Bickett, William J., assignee of. D. D. 
| Walker and Leroy Warren—Sol- 


diers’ Additional—March 18, 1914— 


Remanded. 


Big Bend Transit Co. _Right of. oa | 


_ April 27, 1914—Instructions. 
Bigelow, De .Forest—Homestead—No- 
vember 19, 1914—Remanded. 


Bigelow v. Central Pacific Ry. Co.—Se- 


. lection—J anuary 29, 1915—A firmed. 
Bigelow . v. 
April 22, 1914—Reversed. : 
Billett, Hans A., H. P. Hullett, trans.— 
Homestead—March 19, 
firmed. 
Billings, 
28, 1914—Affirmed, —_ 
Benjamin. | F. — Desert 
» Land—J anuary 16, 1914—Remanded. 
Billups, William EF. -—Homestead—Oc- 
- tober -27, 1914—Remanded. 


‘Bimetallic Gold and’ Copper Mining 


Co. —Mineral—September 19, 1914— 
Petition denied. . 


Bird, B. Marion—Repayment—May 929, 


1914—Reversed. 


Bird »v. Hawke—Homestead—Jamnary: 


8, 1915—Affirmed. 


Birkner v. ‘Martin—Homestead—March 


21, 1914—Affirmed. 


Birmingham Water, Light and Power 


Co.—Power ‘Permit—December _ Ds 
‘1914—affirmed. 


: Blair, 
Blair v. Northern Pacific Ry. 


Mayhew — eee 


1914—At- 
Rob ert—Repayment—August 


Blakemore, 


B81 “ 
Bishop, Harry A—Coal—December 16, 
.1914—Affirmed. 


Bishop, — Lon B.—Homestend—March 
21, 1914—-Reversed.. 


Bissegger, J. Lyle—Homestead—Octo- - 


‘ber 17, 1914—Remanded. 
Bissett, William W. _Homiestead—Sep- 
tember 17, 1914—-Modified. 

Bisson, Ernestine R.—Indian Allot- 
ment—October 12, 1914—-Affirmed: 
Bisson, ‘William, for George—Indian 
Allotment—J uly 28, 1914—Affirmed. 
Bjorklund v. -Olson—Homestead—No- | 
vember 19, 1914—Affirmed. | 


Black v. New Orleans ‘Pacific R. R. 


~ Co —Homestead—August Bl, 1914—_ 
Affirmed. 


vember 19, 1914—Reversed. 
Blackstead, Hans M.;, assignee of Au- 
teai—Soldiers’ Adaitional—Mareh 18, 
1914—Remanded. | 


Blackwood, Stella E.—Desert Land— 


. October 19, 1914—A ffirmed. . 
Blair v. Northern Pacific Ry. Co.—Se-. 
lection—August 8, 1914—Affirmed.. 
Ira V.—Desert Land—January a 

29, 1915—A firmed. ° | | 

Co.— 
Homestead—September 26, 1914— 
Motion. Denied. 


Blake v. Overman—Homestead—eb- 


“ruary 28, 1914—A firmed. . 


‘Blake v. Peavey ef al ——Homestead— : 


February 26, 1915—Vacated. 


gee 


| Blakeley, Harry B.—Desert and De 


cember 29, 1914—A ffirmed. 
Francis E:, 
Rice—Desert. Land—November 27,” 
1914—-Reversed. 


~ Blanchard, ‘Reuben 'A.—Homestead— . 


March 18, 1914—Reinanded. 


; Blanding and Rich v. ‘Northern Pacific : 


Ry. Co.—Cash Eotry—January 26, : 
-1914—Motion Denied. 


Blanks, | John F.—Desert - ‘Land—Sep- - 
tember 25, 1914—Affirmed. . 


Blasingame and Simpson v Schlegel _ 


- milch — Mineral — November 
1914 Remanded. 
Blauvelt, Bert, et. al.—Homestead— 


June 30, 1914—Petition Denied. — 


assi enee of. 


24, _ 


582. 


Blaylock | Vv: _George—Homestend—Au- 


‘gust 14, 1914—Aftirmed. | 

 Blechschmidt, Jessie H.—Timber and. 
Stone—January 28, 1915—Affirmed. 

Blessin vw. Corner—Homestead—Octo- 
ber 23, 1914—Affirmed. 

Blinger v. Dayis—Homestead—August 
15, 1914—Affiirmed. 


Bloom v. Reilly —Homestead—August " 


25, 1914—-Petition Denied. 
Bloom v, Reilly—Desert Land—Decem- 
~ ber 26, 1914—Petition Denied. 


Boag, David W. -——Homestead—Febru- — 


ary 5, 1914—Remanded. 
Boarman, Frank—Coal—December 16, 
1914—A firmed. © / 


Boddy, Roy HE -—Homestead—Mareh 11, 


1914—-Reversed. 

Bodkin, Patrick. H., assignee of Dunn— 
~ Soldiers’ - Additional—October 31, 
-1914——Dismissed. ? ry 

- Bodle v. MeGuire—Timber and Stone— 
February 10, 1914—Reversed. 


Bogert ». Southern Pacific R. R. Co-—_ 
- Desert Land—February 28, 1914— 


- Affirmed. ; 

Boggess, Charles -H,—Homestead— 

March 21, 1914*Reversed. | 

- Bohan, Margaret—Homestead—Decem- 

ber 3, 1914—Affirmed. | 

Bohling v, Friesen — Homestead — 
April 13,. 1914—A flirmed. 

Bohling v. _ Friesen — Homestead — 
October 12, 1914—Petition Denied. © 

Boisseau, Jessie W.—Homestead—No- 

vember 7, 1914—-Reversed. 

Boldt, Lena—Desert Land—September 
14, 1914— Affirmed. 

~Boldt, Lena—Desert Land—J anuary 
29, 1915—Motion Denied. 

Boley, Henry, C.—Homestead—Septem- 
ber 26, 1914—Reversed. , 

Bolger, ‘Thomas M., assignee of Whit- 
- man—Soldiers’ Additional—Septem- 
ber 26, 1914—Reversed. _ | 

Bollinger, Andrew, Heirs of—Home- 

stead—April 27, 1914—Remanded. 


Bollinger, Andre, Heirs of—Home- — 
. ci a 18, 1914—Instrue- : 
tions. 


forint v. Farthing—Desert Land— 


September 14, 1914—A firmed, 


| Bottjer, 


+ 


DECISIONS RELATING TO THE PUBLIC LANDS. 


Bolton,,. 


- Henry | T.—Homestead—De- 


cember 23, 1914—Reversed. 
Boliz, Benjamin — Homestead — Jan- ~ 


uary 27, 1915—Reversed. 


Boman, Nancy J., assignee of Camp— 
18, 


Soldiers’ 'Additional—November 
. 1914— Affirmed. 


Bonanza. Consolidated Mining Co. —. 


RULED ap CUE UaEy 16, 1915—Motion 
Allowed. 
Bonanza Consolidated - Mining . 66; 


Mineral—February 16, 1915—Motion © 


-_ Denied. 
Bonanza Consolidated Mining Co.— 
. Mineral—October 6, 1914—Affirmed: 
Bonne 
July 30, 1914—Motion Denied. 

Bond, John. W.—Homestead—Octeber 
- 12, 1914—A firmed. : 
Bonnevie, Nils C.—Homestead—Janu- 

wary 9, 1914—Modified. © 


”. Hamilton—Desert Land— - 


Bonnett v. Casey—Homestead—Iebrv- 


-ary 26, 1915—Affirmed. 


Boots, Elma C.—Homestead—Jant vary | 


2; 1914— Vacated. 


ary 17, 1914—-Modified. 
Borbe, August . G.—Homestead—April 
20, 1914—Motion .Remanded. 


. Borbe, August G.—Homestead—Iebru- | 


_ Borowski v. Northern ‘Pacific Ry. Co.— . 


pore ee 28, laa 


. firmed. 


Botsford 1. Linton—Homestend—Ju uly~ 


13, 1914—Affir med. 
Botsford Vv. Linton—Homestead-—Sep- 

‘tember 19, 1914—Motion Denied. | 
John W.—Homestead—Octo- 
ber 29, 1914—.A firmed. 


Boucher,, Ernest I -—Homestend—Sep- 


tember 17, 1914—Affirmed. 


Boughner v. Magenheimer, Smith and 
Wilson—Right of Way-——February 


18, 1914—-Motion Denied. 
Bousquet, 
29, 1914—A firmed. 
Bousquet, Frank—Homestead—Decem- 
ber 16, 1914—A ffirined. 


~ Boust et al. v. Jameson et. al. —Min- 


-eral—J uly 30, 1914-——Modified. 


‘Frank—Homestead - — ae 


Bowden, Charles L.—Homestead—Sep- _ 


tember 26, 1914—Remanded. 


Bowen, Benjamin H.—Desert Land— 


September 21, 1914—Affirmed. 


‘Bowman: * v. 
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‘Bowen »v. Hickey'—Homestend—August 


25, 1914—A ffirmed. 
Bowen v. 
_. tember 17, 1914—-Petition Denied. 
Bower, G. Calvin—Reservoir—¥ebru- 

ary 16, 1915—Reversed. 
Bower wv. 
gust 26, 1914—A ffirmed. 


Bowles, George, H. P. Hulett, trans.—_ 
. 1914—At 
4 Brady and Pascoe v. 


Homestead—March ‘19, 
firmed. 


Bowman, John T.—Homestead—No- 


vember 7, 1914—Modified. 


August. 26, 1914—-Affirmed. 


| Boyd, Ed. 5. —Homestead—August ie 


- Boykin V. 


a 


‘Boyer, 


1914—A firmed. 

Boyd , Boyd—Homestead—March 24, 
’ 1914—A firmed. 

Boyd v. Boyd—Homestead—J une 18, 
1914—Motion Denied. 

Boyd v Severe—Homestead—Angust 


14, 1914—A ffirmed.. 


Boyd v. State of New Mexico—Home- 
- stead—August 31, 1914—A firmed. 
Frank, assignee of Mattie 
_ Moore — Homestead - — March — 
1914—Remanded. . 


Boyer, James A.—Desert Land—No- 


- vember 380, 1914—Affirmed. 


29, 1914—: Affirmed. 
Boykin. ». 
gust 14, 1914—Motion_ Denied. | 
Boyle, Elizabeth—Homestead—March 
28, 1914—Vacated. 
Boyle v». Ives—Desert Land—February 
16, 1915—Reversed.. 


Boyle v. Smith—Desert Land—Webru- 


ary 16, 1915—Reversed. 
Boynton wv, 

March 12, 1914—A ffirmed. 
Brachmann, ~ Frederick - E.— Desert 

Land—September. 21,1914—A ffirmed. 


Bradbury v. Banks—Desert Land—Au- _ 


gust 31, 1914—Reversed. . 
Bradeu,. Samuel C.—Homestead—Av- 
gust 28, 1914—A firmed. 


| Bradford, Percy C.—Homestead—Feb- | 
. ruary 6, 1914—Reversed. | 


Bradley, Isabel: L.—Homestead—Au- 
gust 21, 1914—Modified. i 


Hickey—Homestea d—Sep- 


Scanlan—Homestead—Au- . 


Crawford—Homestead— | 


18, 
is Brant, 


Brasted, Lars 
Purdee—Homestead—May , 


PurdesHomesiead “Aw . 


Guptill — Homestead. mane 


B renizer, Jasper 


83 
Bradley, J olin—Homestead—December 
31, 1914—Affirmed. 


Bradley, William N.—Homestead—Au- 
gust 31, 1914—Affirmed. _ 


Bradshaw v. Hoyt—Homestend—April oe 


10, 1914—Affirmed. , 
Bradshaw v. Hoyt—Homestead—June 
27, 1914—Motion Denied. i 
Bradt, Horace—Desert Land—Febru- 
- ary.4, 1915—Affirmed. Oo 
Smith—Home- 
. stead — September 1%, 1914 — Af- 
_ firmed. 
Brady, John F. _—Homestead—March 
12, 1914—-A firmed. 


oy Brady, John F. —Homestead—J une 29, 


1914—Motion Denied. 
Bramlett, Nathan N.—Homestead—De- | 
‘ecember 29, 1914— firmed. : | . 
Branderhorst v. Drake—Homestead— 
-August 25, 1914—A ffirmed. 
Brandt ». Cox, nee Laughran—Home- 
‘stead—February 26, 1915—Aflirmed, 
Brankel, Frank J. =Homestead—March 
T. 1914—A firmed. ' 
Branson v. ‘Varice—Homestead—Febru- 
-ary 12, 1914—A firmed. 
- Elizabeth—Homestead—J une 
13, 1914—Reversed. . s * 
G.—Homestead—Sep- “we 
‘tember 17, 1914—Affirmed. P | 
ae and Ras Homesiond-a anuaty 
(19, 1915—Affirmed. | 


- Braymer, Siena Se rayment October 


31, 1914—-Reversed. 


Brayton, Henrietta E —Homestead— 


February 9, 1915—Aflirmed. 

Breedlove, Grover C.—Desert Land— _ 
February 4, 1915—A ffirmed. . 

Breen %.: Butler—Homestead—August 
31, 1914——-Remanded. 

Brees 2. Holden—Homestead—April 
. 20, 1914— Petition Denied. - 

N.—Desert Land— | 
March 11, 1914—Vacated. 

Brenizer, Jasper N.—Desert Land—No- 
vember 18, 1914—Remanded. 


‘Brenizer, Mattie M.—Desert Land— 


March 11, 1914—Vacated. a 


_Brenizer, Mattie M.—Desert Land—: 


November 18, 1914—Remanded. 


_. Brenn, Charles F. 


“eae 


January 2, 1914—Affirmed. 


- Brennan », Fondren—Homestead—Sep-' 


tember 14, 1914—A ffirmed. 

Brett, George A Homestega’Niech 
18, 1914—-Petition Denied. | 

Brettenacher v. Northern Pacific Ry. 


Co 7 Homestead —J une 6, 1914—Af- 
. Brooks, 


firmed. 
Bretz, Mary—Desert Tand—Ja anua ry 
29, 1915—Affirmed. — 


Bretz, John, Jr.—Desert Land—Febru- 


ary 4, 1915—Affirmed. 


Brewer yD Becewar—Desert Land—Je une 


12, 1914—A ffi rmed. 


7 Brewster, Anna R.—Repayment—Feb- . 


ruary 6, 1915—A ffirmed. 


Brice v. Sailor—Homestend—August 3, 


1914—A ffirmed. 
Brickett, Luéy J. —Homestend—April 
10, 1914—A firmed. 
Bridges v. Northern Pacific Ry. Ge 
- Homestead—June 6, 1914—A ffirmed. 


Bridgwater, George W.—Homestead—. 


July 17, 1914—Remanded. 


: Brier, Daniel err 


ber 16, 1914—-A‘ffirmed:. | 
Briggs, Lauretta E.—Timber and 
Stone—October 7, pie eens 
and Remanded. | | 
' Brigman, Luls 
1914—Reversed. - 7 
Brinkerd, Jacob Marion—Homestead— 
November 7, 1914—-Modified. | 


ad 








April 22, 


| Brinkerhoff, William H—Homestead— 


February 26, 1915—A firmed. 
| Brinkmeyer, Henry—Coal—J une 30, 
- 1914—Motion Denied: 


, Brnak UV. Bowles—Desert _ Land—Feb-. 


" yuary 26, 1915—A firmed. 
Broadhead, Ruth R.—Homestead— 

August 28, 1914—A firmed. : 
sa Jens C.—Homestead—January 
2, 1914—Reversed. | 


| Brockway, Bthel—Desert Tand—April | 


| 22, 1914—A firmed: 

Brockway, James C.—Desert Land— 
April 22, 1914—A ffirmed. 

Bromley : wv, Northern Pacific Ry. Oo. 
and Ainsworth—Homestead—August 
18,. 1914—A firmed. ——— 

' Brookman, Murray H.—Homestead— 

_ August 26, 1914—A firmed, 


—Timber and. Stone— 


Brooks, 


Brown, Charles 
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Brooks, Benjamin. F.—Timber and 
Stone—January 29, 1915—<A firmed. 


Brooks, Emma—Timber and Stone— | 


January 29, 1915—A fiirmed. 
Gladys 
February ‘21, 1914—A firmed. 


| Brooks, Lewis—Homestead—February 


“19, 1914—Reversed. 
Lulu—Desert. ‘Land—Mareh 
12, 1914—Keversed. . 


Brooks wv. Gosslin—Timber and Stone— 


| February 25, 1915—A fiirmed. 
Brooks - Vv. Murphy—Homestead—Feb- 
ruary 16, 1915—Affirmed. 
Brose—Otto H. —Homestead—Ja1 anu ar y 
. 29, 1915—Affirmed. 
Brotherston, Peter, 
_Stead—January 2, 1914—Reversed. 
Brovo, 
vember 80, 1914—Affirmed. 


Brovo, George J.—Desert Land—TFeb- 


' ruary 9, 1915—Motion Denied. 


' Brow 
vember 21, 1914—Remanded. 
Brow v. Crofut—Homestend—March 


12, 1914—A ffirmed. 


Browil Arthur Ei, F. G. Ss. Hesse, 


trans. —~ Homestead —- N ovember 18, 
1914——A firmed. . 


_ Brown, Barney T —Homestead—March 7 


12; 1914—Reversed. 


vember. 4, 1914—Affirmed. 


M.—Desert Land _ 


Heirs. of Home: 


George J.—Desert Land—No- | 


and Cr ofut—Homestea d—No- : - 


A —Homestea a—No- - 


Brown, Clara B.—Indian Allotment— 


November 30, 1914—Aflirmed. 


Brown, Edward, ‘The Northwest Tim- 7 


ber ‘Co., trans.—Timber and Stone— 
- December 16, 1914—Petition Denied. 
Brown, F. M., assignee of George W. 
Stine—Soldiers’ 
ary 17, 1914—Remanded, 
Brown, George P.~Homestead—Octo- 
ber 31, 1914—Remanded. 


Brown, Grace—Homestead—February 
9, 1915—Reyersed. 


| Brown, H. Congdon, assignee of Ful-_ 
aa coca a Ty 


ton—S oldiers’ 
1914—Afiirmed. 


Brown, Ne Wéatieowactead cen 


tember 30, 1914—A firmed. 
Brown, 
ber 14, 1914—Affirmed. | 


Additional—Febru- ¥ 


| Harry—Homestead—Septem- | 
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Brown, Henry = —Homestead—Apri 


‘Brown, J. 


Brown,. Robert ' H., 


Brown, 


” Brown - v. 
Brown ¥. - 
Brown V. “Holloway 


Brown. wv, _ 


22, 1914—Reversed. 


- Brown, Margaret. P.—Homestead-—May. 


15, 1914—-Remanded. 

K. —Coal—December 
~ 1914—Dismissed. 

Brown,. James—Coal Bntry—February 
a i 1914—A ffirmed. 


16, 


Br own, John T. —Homestead—April 10, | 


_ 1914—A firmed. 


: Brown, Leila C.—Cash k Entry—Septem- 


ber 14, 1914—Modified. 
Brown,  Mahlon—Homestead—Decem- 
- ber 30, 1914—A ffirmed. | 
Brown, Mary-—Hornestend—December 
5, 1914—Remanded. 
‘Brown, Mary A. —Homestend.—Septem- 
‘ber 80, 1914—Affirmed. | 


Brown, Murray M —Homestead—Oc- 


tober 31, 1914—Affirmed. 

‘assignee of Mad- 
Additional—October 
7, 1914Modified. 
Brown, Robert. S.—Mineral | 
' February 12, 1914—A firmed,. 


- den—Soldiers’ . 


Entry— 


Brown, Stena V. —Homestead—Febru- 


- ary 16, 1915—Affirmed.. 
Brown, Susan K., now Kern—Home- 
stead—January 29, 1915—Modified. 


- Brown, Washington T.—Homestead— 


March 25, 1914—Remanded. 
" William—Allotment—March 
12." 1914—A ffirmed. 


Brown, William P.—Homestead—No- ; 


vember 18,: 1914 Dismissed. 


Brown v. Almasie—Homestead—aAu- 


' gust 14, 1914—Affirmed. 


Brown v. Frederickson—Homestead— 


rede d, 1914—Affirmed. 
Brown - 

December 

missed, 


29, 


tober 27, 1914—A firmed. 


- tober’ 31, “1914—A firmed: 





80, 1914—Reversed. 


- Brown v. Holloway—Homestead—Oc- 


tober 16, 1914—Motion. Denied. | 
Hulsizer — Homestead— 
March 12, 1914—Affirmed. 


‘Bryan, 


; Bryant v, 


ae Ch ederickson—_Homestead— | | 
eee ee a . 
. _ Buehner, 


Garvin—Homestend—Oc- 


Hinkle—Homestead—Oc- | 


Homestead—J uly | 
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Brown v. ‘Hunt. and’ Slingluft—Home- 
: -stead—-March 11, 1914—A firmed. 


Brown ». Warner—Homestead—March 


12; 1914—A ffirmed. 


Brownfield, Francis F., assignee “of 


_ Clark—Soldiers’~ Additional—March ee 


By, 1914 _Remanded. 


“Browning, Ira: R.—Desert Land—Feb- : 


ruary 19, 1914—Remanded. | 


Broyles, Lorenzo L —Homestead-—Feb- | 
. ruary 16, 1915—Petition Denied. 
- ‘Bruce »v. 


Violett—Desert Land—Ji anu- 
ary 26, 1915—Affirmed. | a 

Bruckman, Frederick—Homestead— : 
May 26, 1914—Affirmed. 

Erumley 2. Bulman—Homestead—Sep- 


.. tember 26, 1914—Affirmed. — | 
. Brumley v, Bulman—-Homestead—De- 


cember 380, 1914—Motion Denied. 


Brundage, Melia—Desert Land—March _ 


12,. 1914—A firmed. 


~- Brush, Nellie S$ -—Homestead—aApril 1, ; | 


1904—Reversed.- 

William—Homestead—Feb ru- - 
‘ary 28, 1914—Motion Denied. . 

Bryans, Edward—Soldiers’ Addition- 
al—April 20, 1914—Affirmed. 


Bryant, . George ‘W.—Homestead—Au- 


gust 28, (1914—Affir med. 


Bryant, J ohn T., assignee of Miller et 


al.—Soldiers’ - Additional—October 
31, 1914—Aflirmed. 2 
‘Hammer—Homestead—Feb- | 
ruary 4, 1915—Reversed. 


‘Bryant v. ‘Sasser—Homestend—August | 


28, 1914— A firmed. | 

Buek, Alexander—Homestead—J une 
18, 1914—Affirmed: arr = 

Buckley, John—Homestead-—July _ 9, 
1914—Remanded. 

Henry—Homestead—-April 
28, 1914—Remanded. 

Buehrle v. Southern Pacific R. R. ae 
Desert. Land—August 81, 1 914—Af- : 
firmed. 


Buffalo Boy Lode Claims—AMfineral— 


_ May 9, 1914—Petition Denied. 


a Chandler E.—Homestead—Octo- : 
~ ber 27, 1914—Remanded: 


. Bullington v. ‘Belden—Homestead—Au- 


eu 12, 1914—Reversed. 
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Bullington », Belden—Humestead—Oc- 


tober 17, 1914—Motion Denied. - 

Bunker Hill Mining & Smelting Co.— 
'‘Mineral—November 4, . 1914—Af- 
firmed. 


: Bunnell v. Armann—Desert Land—No- 


vember 21, 1914— Affirmed. 
Bunnell v. Armann—Homestead—Feb- 
ruary 27, 1915—Motion Denied. 
Bundy, Clarence W.—Homestead—De- 
cember 30, 1914-—A ffirmed. 


“6 : Burch Consolidated Coal Co. (eal 


Land—May 28, 1914—Modified. 
‘Burch Consolidated. Coal Co.—Coal 


_Land—November 7, 1914—Affirmed.- 
and: 


Burch, William P.—Timber 
Stone—January 29, 1915—Affirmed. 

Burger, Victor R.—Desert Land—J une 
28, 1914—Affirmed. | 

| Burgess v. Stabio—Homestead—No- 

_. vember 18, 1914—Affirmed. 

-Burgon v. Pigeon—Isolated Tract— 
May 6,.1914—Motion Denied. 

Burgoyne v. Huston—Homestead— 
~ December 16, 1914— A firmed. ; 

‘Burhlund, John A. —Homestead—J uly 
9, 1914—A firmed. 


Burke, Edward ec eee Land—No- ° 


vember 30, 1914—Affirmed. 


Burke, John Oe cect cones 


27, 1914—Modified. 
Burke, John H.—Soldiers’ Additional— 
June 2, 1914—Remanded. 
Burke v, Lemhi Irrigation and Or- 
' chard Co., Ltd.—Mineral—Septem- 
ber 19, 1914—Remanded. | 


' Burlingame v. Wiitala—Homestead— 


~ October 20, 1914—A flirmed. 


Burnham, Allie A.—Homestead—No: : 


vember 18, 1914—Modified. | 

_ Burns, Hazel—Homestead—A pril 29, 
1914— Vacated. 

Burns wv, Raberge—Homestead—Feb- 

" ruary 26, 1915—Hea ring-Ordered. 


Burton, Lily 8. ~—Homestead—August 


Bl, 1914—A firmed. 


Burzynsky,' J oseph L. _-Homestead— 
October 12. , 1914—Affirmed. 


-Busche, Otho C _—Homestend—-J uly 29, - 


1914—Remanded. 


Bush, Clarence N. —Homestead—Aprl 


29, 1914—Affirmed. 


~ Caddell, 


‘Caldwell 
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Bush; . Elizabeth B.-Dasert Land— 
October 81, 1914—Affirmed. a 

Bush, John N .—Homestead—J HONEY 
7, 1914—Motion Allowed. . 

Bush v. Washington—Selection—Feb- 
ruary 28, 1914—Motion Denied. 

Butchart v. Northern Pacific Ry. Co.— 
‘Timber and. Stone—September ‘a, 
1914——A ffirmed. 


Butler, James—Homestead-—March on. 


1914—Reversed. 


- Butler, John T.—Homestend—Nover- 


ber 21, 1914—Reversed. 


- Butlers’ v. Ulmer—Desert Land—Sep- 


tember 5, 1914—A firmed. 
Butts, Milton—Homestead—April. 22, 


— 1914— Affirmed. 


Butts, . Milton — Homestead — “pai. 
ber, 3, 1914—Petition Denied, 

Byars, William R.—Desert Land—Oc-_ 
tober 30, 1914—Affirmed. 


Byrne v. Wales—Desert Land—Febru- 7 


ary 9, 1915—Affirmed. 


Byron, Frank M.—Desert Land—Jan- 


uary 19, ft Se 


Caats, George E. —Mineral—August 31, 
1914—A ffirmed, | 

Cadarette, . ATA ‘A.—Desert Taind— 
January 26, 1915—A firmed. 

Cadawallader, Alfred — Repayment—- 
November 4 , 1914——A ffirmed. 

rod ohn W. —Homestead—Oc- 

‘tober 14, 1914—A ffir med. 


‘Cade v. Burmeister—Homestead—Au- 


gust 25, 1914—Petition Denied. 
Cade v. Burmeister—Desert Land— 
December 26,-1914—Petition Denied. 
Cain and Stonebraker & Zea Cattle — 
Co., Bacon, trans.—Homestead—Teb-. 
ruary 28, 1914—Motion Denied. ' 
Cain, Isabel — Homestead — April. 22, 
1934—A firmed. ° | 
Caldwell, Edward T.. —Homestead—Oc- 
tober 27, 1914—Affirmed. : 


Caldwell ». Wells—Homestead—J une 


24, 1914—A ffirmed. 
v,. “Wells Homestead Sap: 
tember 26, 1914—Motion Denied. | 


California. & Oregon Land Co. —Selec- 
_tion—June 18, 1914—Remanded. © 
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California Copper: Belt y & P. Co., 
trans —Selection—J anuary 29,1915— 
* Modified. | 


_--“@alifornia Power & Irrig. Co _—Selec- 


: Hs California, 


- California, 


: California, 


California, 


. California, 


California, 


~ tion—February 16, 1915—Remanded. 

State. of—Selection—Feb- 

ruary 6, 1914—A firmed, 

State. of—Selection—Feb- 
ruary 138, 1914—Affirmed. 

California, State of-Selection—Feb- 
ruary 28, 1914—Affirmed. 


2 California, State of—Selection—March 


25, 1914—A ffirmed. 
California, State of, et ‘al se eléeton 
April 18, 1914—A ffirmed. 


California, State of—Swamp Land— 


September 14, 1914—Modified. 


cember 26, 1914—Modified. | 
California, State of—Selection—De- 
cember 30, 1914—Affirmed. 
State of—Selection—Jan- 
uary 8, 1915—Remanded. 


California, State of—Selection—J an- 


wary 27, 1915—Reversed. 
State of—Selection—J: an- 
—uary 29,. 1915—Affirmed. 


California, State of—Selection—Febru- 


ary 4, 1915—Modified. 
California, State. of, C. J. Abrams, 


trans. — Selection — December 12, 


1914—A firmed. 

State of, J ohn Ashurst, 
trans. — Selection - —— - December 26, 
—:1914—Affirmed. | 

California, State of, W.. BH. - Beck, 


trans, — Selection — January (27, 


1915—A firmed. | . 
California, State of, P; H. Benton, 


trans. — Selection — January 26, 


-1915—Modified. 


‘California, State of, H, H. Carpenter, 


trans, — Selection — February 26, 
1915—Affrmed. 

California, State of, John Dumond 
trans. — Selection — J anuary 24. 
1915—A firmed. 


California, State of, Great Western. 


-Power Co., trans. —Selection—Febru- 
ary 16, 1915—Remanded, | 
California, State of, Honey Lake Val- 

ley Co.— ee he ror 9, 
1915—Affirmed. 


State of—Selection—De- — 


California, State of, 


~~ 


i 


California, State of, Kern County Land 


Co., trans. —Selection—January 20, 7 
1914—Reversed. i 
California, State. of, J. -B. Konreid, 


trans. — Selection — J enuary os Poa 


1915—A firmed, 

California, State of, S. “Mageini, 
trans. — Selection — February 25, | 
' 4915—A firmed. 

California, State of “McCloua ‘amber 
Co., Intervener — Selection — Febru- 
ary 6, 1914—Affirmed. ; 


California, State of, McCloud ‘Lumber So. 


Co.—Selection—October 80,. 1914— 
Motion Denied. 

California, 
Club, Intervyener—Selection—Febru- . 
‘ary 21, 1914—Affirmed.. . 


California, State of, Miller and Lux, 


trans. — Selection — January TB 
1915—A firmed. fh oge* 
California, State~ of, Miller & Lux, 


Ine,—Selection—February 16, 1915— a 


Affirmed. 

California, State of, H. L. Pierson, 
ety nace eno! anuary 29, 
1915—Affirmed. 

Red River ‘Lum- 

ber Co., ea a cg a | 

25, 1915—A firmed. 


California, State of, Sierra Lumber - * 


Co., trans. —Selection—August, 14, 
1914—-Affirmed. 


California, State of, Sierra Anber 
‘Co., trans.—Selection—October 6, 
1914—Remanded. 3 

California, State ‘of, L. A. ‘Smallman, 3 
trans —Selection—J anuary 29, 1915— : 
- Affirmed. 


California, State of, C: A. Smith. Lum- a 


_ ber Co., trans. ~Selection—April 21, 
1914—Motion Denied. | me 
California, State of, C. A.. Smith Lum ~ 
ber Co., trans.—Selection—Decem- 
ber 26, 1914—Affirmed. 
California, State of, Levi Smith, 
trans. —Selection—J anuar y 29, 1915— 

Affirmed. a 
California, State of, oO. L. Walker, | 

trans —Selection—J anuary 29, 1915— 

Affirméd, 


State of, McCloud River ; 
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7 California, State of, Weed Lumber Co., . 
- trans, —Selection—March 14, 1914— 
| Affirmed. 


California, State of, Weed Lumber Co. ‘0, 
trans. -—Selection—March 30, 1914— : 


Motion Denied. 


California; State of, “Weed Lumber Co., | 


- trans. -——Selection—J une: 18, 1914— 
Motion Denied. 


. California, ‘State of, W. F. Whittier, _ 
16,0 = 


. trans. — Selection — ibe Ae 
—1915—Remanded. 
‘California, State of, v. Mascovich—Se- 
Jection—February 16, 1915—Affirmed. 
Calkins, 
.  trans.—March 19, 1914—Affirmed. - 
Callahan, Henry A. —Homestead—An- 
gust 31, 1914—Affirmed. 


+ Callanan, James. L —Repayment—Sep-_ 


tember 26, 1914—-Affirmed. 


Calwell v. Hendrickson—Homestéad— | 


October 12, 1914—Affirmed.. 
Caminetti, 
January 2, 1914—Affirmed. 
- Caminetti,, Leopold D.—Homestead— 
March 14, 1914—Motion Denied.. 
Campau, Catherine M.—Timber and 
Stone—December 30, 1914—A firmed. 
Campau, Catherine M.—Timber and 
_Stone—February 27, 1915—Motion 
“Denied. ~ 


Campbell, E. C.—Coal—December 16, 


1914—A firmed. 
Campbell; Linnie- Separaicui tee: 
- vember 18, 1914—A ffirmed. 
Campbell, - 
March 12, 1914—Affirmed. 
Campbell, 
- yember 18, 1914—Affirmed. — | 
Campbell, Richard, ef al—Home- 
_ stead—July 31, 1914—-Remanded. 
Campini, Charles—Homestead—Febru- 
- ary 26, 1915—Motion Denied. 
Canfil, 
14, 1914—Reversed. 
; Canon ”, Southern Pacific Ry. Co— 
Desert Land-—J anuary 29, 1915— 
Affirmed, 
Cantleberry, Andrew L _—Homestead— 
May 12, 1914—Affirmed. | 7 
. Cantleberry, Andrew L :Homestead— 
December 16, 1914—Affirmed. 


George ©, H.. P.. Hulett, _ 


Leopold D -—Homestead— 


Mary  G.—Homestead— | 


Omer. F.~—Repayment—No- 


_Arthur—Homesiead—August - 


. Carpenter, 


fd 
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Canton: Placer Mining Co. _—Mineral— 


October 81, 1914—Affirmed. | os 

Canty, John W.—Timber and: ‘Stone— 
September: 26, 1914—-Affirmed. ~ 

Caparn, William H.—Desert age | 
February 9, 1915—Affirmed. 

Caple, Merle, formerly Stanton-—-Home- 
stead—June 13, 1914—Petition ‘Sus- 
tained. | 

iCardine, Joseph L.—Survey—Mareh 
31, 1914—Remanded. . 

Carey vu, Hwalt-—Desert Land—Noven- 
ber 21, 1914—A ffir med. 


‘Carhouse, Signa—Homestead—June 2, | 


1914—Remanded, 
Carl, Harlan A:—Timber and Stone— 
December 16, 1914—Affirmed. 


Carley, Mary C.—Homestead—August 


- 26, 1914—Remanded. 

Carlson, Anna- Homestead—July. 30, 
1914—-Reversed. . : 

Carlson, Conrad M. —Homestead—Feb- 
ruary 16, 1915—Rever sed. | 

Carlson, Hrik. A.—Mineral—J anuary 
29, 1915—Affirmed. : 





Carlson, Ernest G.—Homestead—April 


13, 1914—Affirmed. 


Carlson, Ernst G.—Homestead-—March - 


12, 1914—Affirmed. | | 
Carlson, Gottfred J.—Homestend— ; 
April 18, 1914—A firmed. . 

Carlson, Gottfred J. — Homestead — 
July 21, 1914—A firmed. : 

Carlson, Gust—Homestead—March 12, 
—1914—Affirmed. © 

Carlson, Gust—Homestead—August 22, 
1914—-Affirmed. | 

Carison, Johan H. (2. cases)-—Home- 
stead—March 12, 191%—Affirmed. 

Carlson, Jobn R. = Homiatead—2hrareli 
12, 1914—Affirmed.. 

Carlson v. Northern Pacific Ry Co.— | 
Homestead—November Ts eer 
firmed. 

Carlson v. Northern Pacific. Ry. Co.— - 
Homestead—December 26, 1914— : 
Motion Denied. | 

Elizabeth _ Homestead — 
August 13, 1914—Reversed. 

Carpenter v. Benjamin—Homestead— 
March 31, 1914—-Affirmed. 

Carper, George W.—Homestead—De- 

_ cember 30, 1914—Remanded. 


. aw Tere 


~ 


DECISIONS RELATING TO THE PUBLIC ese 


: Cart, EM —Coal—December 16, 
1914— Affirmed. an 


’ Carr: V. Caeser — Hémestead— August : 
-Castren v, Gounbr—Temeseaa2-a) une 


_ 25, 1914—-Petition Denied. 


. Carr v. Caeser—-Desert Land—Decem-. 


ber 26, 1914—Petition Denied. 

Carriere, 
1914—Remanded. 

Carrigan v. Northern Pacific Ry. Co.— 
Homestead—August 26, 1914—Af- 

firmed, 

Carroll v. Bookdut—Homostend—May . 
29, 1914—Affirmed. 

Carter, Alta h., et al: —Coal—January 

| 20, 1914—Modified. 

- Carter, Jesse B.—Homestead—April 22, 
1914—A ffirmed. 

Carter,. 
tember 25, 1914— Affirmed. 

Garter, Luther A.—Homestead—Sep- 
tember 17, 1914—A firmed. aot tes 

Caty Vv. Key—Homestead—February 
28, 1914 Affirmed. 

Casaus, Catarino M. — Homestead — 

_. September 17, 1914—Reyersed. | 
Casaus, Pelagio—Homestead—Febru- 

ary 26, 1915—Affirmed. 


= Case, Bessie L.-Homestead—January 


12, 1915—Vacated. | 

_ Case, Chauncie L. Hoesen SOc: 

~ per 81, _1914—Vacated and” Re- 

Mmanded. 

Case, Martina, E —Desert Land—Feb- 

- Tuary 4, 1915—A firmed, 

Casebolt, Louis H—Homesteai—No- 
vember 18, 1914— A firmed. ” ar 

Casey, FE. L.—Hotiiestead—September 
5, 1914—A firmed, 

Casper, assignee of Souders—Soldiers’ 

| Additional—¥ebruary 28,. 1914—Af- 
firmed. 

— Cass, Ernest ii, eninestead= arene: 
ary 21, 1914—Reversed. 

Cass Lake Hot Springs Reservoir & 
Canal Co. v. Phippen—Right of 

_ way—August 22, 1914—Affirmed. | 

' Casten, Earl—Homestead—May 6, 
1914—Affirmed. 

Caster, Philip—Homestead—J uly 28, 

| -1914—Reversed.. 3 


- Castles v. Loug—Homestead—Septem- 
ber. 5, i aa 


Louis—Homestead—May G,* 


. Causin VD, - 


Jesse E.—Desert.. Land—Sep- - 
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“Gastron: and Conner - Ve- Jokimaki— 


Se ee 18, 1914—Mo- 
tion Denied. 


_ 80, 1914— Petition Denied. . 

Cate v. Northern Pacific Ry. Co.—_ 
Homestead — November 14, 1914. — 
Motion Denied, 


‘Cates, Peter. F. ~ Homestead—August 


26, 1914—A flirmed. 
Cathcart, Loftus L.—Homestead—De 
cember 3, 1914—Affirmed. 
Catheart, Loftus L Soman an- 
-uary 29, 1915—Motion ‘Denied. _ | 
Fuller—Homestead—Sep- pis 
tember 5, 1914—A firmed. | 


. Cavanaugh @. Northern Pacific Ry. - 
Co. —Homestead August 28, 1914— a4 


. Affirmed. _ = 3 
Caylor, David. C; stip maaisad Sep: 
‘tember 17, 1914-—Petition Granted. 


Caylor, David C.—Homestead—Decem-. | 


ber -29, 1914—-Remanded. - 
Cayo, - peso Homestead: -Peuvemer: 

26, 1914—Affirmed. © . 
Cearley, Newton F.—Homestead—Au- 

gust 12. 1914—A firmed. es 


‘Cearley, Newton. F. —Homestead—N o- 


vember 7, 1914—Motion Denied. 
Cedar Creek Placer Mining Co. v. Ed- 
wards et al. —Homestead—June 9, 

1914—Motion Remanded. - - 
Cederblad, | _ Charles —-Homestead — 


March 14, 1914—Vacated and. oe = 


-manded. 


Central Pacific Ry. Co. —Clear List 
228—July 9, 1914—Modified. 


Central Pacific . Ry. Co. ——Railroad 

; List—August 25, 1914—A firmed. 

Central Pacific Ry. Co. —Mineral—Au- 
gust 31, 1914—A firmed. 


Central Pacific Ry. Co. ~-Selection— 


‘September 5, 1914—Modified. 


Central Pacific Ry. Co.—Railroad 
List—December 380, 1914—Modified. , 
Central Pacific Ry. Co.—Railroad - 


List—December . 30, 1914—Vacated. * 


Central Pacific Ry. Co= -—Mineral—De- . 
_ cember al, 1914—A firmed. 


‘Central Pacific Ry. Co. —Selection— 


J danuaty 19, 1915—A firmed, 
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~~ Central Pacific Ry. Co-—Selection 2 
-- February 16, 1915—Motion Denied... 
Cefitral Pacific Ry.. Co. —Selection— 
February 27, 1915—Motion Denied. 


Central Pacific Ry. Co. v. Fowler—Min- : 


_eral—December 5, 1914—-Afiirmed. 
Cerutti, Pietro—Homestead- —October 
6, 1914—z Affirmed. 
Cerutti, Pietro—Homestead—Decemiber 
11, 1914—Motion Denied. 
Chabot Vv, -Wyoming—Selection—Au- 
_ gust 21, 1914—A firmed. 
Chacon, Pedro J. -—Repayment—March 
«18, 1914—A ffirmed. | 
Chacon, Pedro 
15, 1914—Remanded. | 
Chain, Charles H.—Desert Land—Feb- 
-  ruary 4, 1915—Affirmed. 
Chalupnik, ‘Emma ‘C.— Desert Land— 
September 14, 1914— Petition Denied. 


Chamberlin »¥, Jensen—Homestead— _ 


August 14, 1914—A ffirmed. 


_. Chamberlin v- _ Jensen—Homestead— - 
November 18, 1914—-Motion Denied. 
- Chambers, ‘Clarence—Repaymerit—Oc- : 


tober 20, 1914—Affirmed. 
Chandler ¥. Musgrave—Desert Land— 
- May 29, 1914—Petition Denied. 


Channell Vv. -Shatzke—Homestead—Oc- 


tober 24, 1914— Affirmed. 


Chapman, Fr ank B —Homestend—May 


29, 1914—Modified. 
Chapman, Glen—Homestead—April 10, 
1914—A firmed. | 


. Chapman, Joseph, Elizabeth pars 
trans. —Homestead—March: 19, 1914— “a 


Affirmed. | 
Chapman, ‘Leonora M, . Homextend-— 
June 18, 1914—Petition Denied. 


Chapman v: (Kimball—Homestead—De- | 


cember 24, 1914—-Reversed. 


Chapman v. Kimbal—Public Sale— 


' December 24, 1914—Reversed. 


Chapman », Kimball—Public. Sale— | 


February 9, 1915—Reversed. , 
_. Charles, Fred H., assignee of Toland— 


‘Desert Land—November 27, 1914— 


Reversed. 


‘Charlton v. Holmes: now Little—Home- - 


stead—J uly 30, 1914—Affirmed.. 


Chase, Charles R.—Homestead—Feb-. . 


- ruary 21, 1914—Affirmed. 


- Cheeseman, 


J. —Repayment—May 


Christensen’ Vi 


Christopher. HE. 
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Chase Vv, Moore—Homestend-August 5 


19, 1914—A flirmed. 
Chatten, Alonzo D.—Homestead—May 
6, 1914—Affirmed. 


Cheatham, Anthony ionectena Ne . 


vember 18, 1914—Affirmed. 


Cheeseman, Dwight H.—Homestead—_ 


June 29, 1914—Affirmed. 

Dwight He wonieetendt= 
September 26, 1914—Motion Denied. 

Cheff, : Ovile—Homestead—October 29, 
1914—A firmed. 


Chevalley Dv, Cronin-—Homestead—ieb- | 


ruary 27, 1915—Affirmed. 


Chillson, Mary. Isabell—Homestead— 


- August 7, 1914—Affirmed., © 


Christensen, Andrew H., assignee of 


Bates—Soldiers’ Additional—March 
27, 1914—Remanded. 


' Christensen, Antgn-“Tiomantcaae-Gen: 


ruary 28, 1914—Reversed. 


_Land—February 16, 1915—A firmed, | 


Christensen, Mabel E.—Desert Land— 
September 17, 1914—Affirmed. 


Christensen, Mabel E.—Desert Land— ° 


— October 31, 1914—Motion Denied. 
Christensen, William Ww. —Homestead— 
August 2, 1914—A firmed. | 


stead—January 17, 
Denied. 


‘Christensen ». Northern Pacifie Ry. 


Co. — Homestead — September 26, 


1914—-A ffirmed., 


_ Christenson v. Whistler—Homestead— 


August 14, 1914—Affirmed. 
Christian, Hannah  H., 

‘Trumbull — Soldiers’ 

March 18, 1914—Affirmed. 
/Olsen—Homestead— 
September 8, 1914—Affirmed. 


Cladney, Mary A.—Homestead—Mareh | 


21, 1914——Rever sed.. 


Clapp. v. Ralls—Homestead—Decem- 


‘ber 29, 1914—Affirmed. 


trans. — Homestead — March 


- 12, 
1914—Remanded. 


Hendrickson—Home- - 
_ 1914—Motion 


assignee “of — 
_Additional— = 


Clark, Albert, McGuire and Hannan, 


on 


Christensen, Christian | 0.—Home- 
stead—September’ 26, 1914—Re-. - 
manded, . & | 

Christensen, Julia, e¢ «l,—Desert 


7. wea 


Clark v. 


DECISIONS RELATING TO THE PUBLIC LANDS. — 


- Clark, Albert, McGuire ef ai., trans — 


Homestead—Jv une 16, 1914—Motion 


L Denied. 
_ Clark, Claude. N.—Desert Land—Oe- 
tober 31, 1914—A ffirmed. 


Clark, Darwin J.—Desert Land —Tuly . 


80, 1914—A firmed. 


Clark, Frank D—Homestead-——Mareh: 


12, 1914—Vacated and Remanded. 


Clark, Helen W.—Timber and Stone— 


_ February 9, 1915—Affirmed. . 
Clark, John L.—Homestead—January 
12, 1915—Petition Granted. 


-.. Clark, Wareham G., assignee of Dun- 


lap — Soldiers’ Additional 
18, 1914—Dismissed. . 





August 


Clark; William ¥F.—Homestead—July 


9, 1914—Vacated and Remanded. 


Clark, William 8.—-Coal—May mt, 


1914—A firmed. 


28, 1914— Affirmed. 


. Clark v. Van Horn—Desert. ELand— 


September 26, 1914—A ffirmed.. 
Clarke,. Dave—Homestead—December 
30, 1914—Aflirmed. 
~Clasbey, Mamie—Mineral—Mar ch 14, 
1914—-Motion Denied: 
~ Clasbey, Mamie—Mineral—September 
14, 1914—Motion Granted. : 


| ‘Clay, Charles M .—Desert Land—J: an- 


uary 12, 1914—Affirmed. 
Clay, | Charles M.—Desert 
March 18, 1914—-Motion Denied. 


-. 1914—Affirmed. 


| ‘Cleary, Richard E., Heirs of—Home- 


-stead—June 380, 1914—-Affirmed. 
Cleary v. Chapman—Homestead—Sep- 
tember 26, 1914—-Hearing Ordered. 


Cleaver, Joseph B.—Homestead—Sep- 


tember 14, 1914—Affirmed. 


Clemens, Hdward F -—Homestead—Au- 


gust 31, 1914—Affirmed. © 


Clemens, Edward F.—Homestead—Oc- | 
Coggshall, Kathryn—Desert Land— 


_ tober 20, 1914—Motion “Denied. 


. Clemens #. Northern Pacific Ry. Co 


Selection——June 13, 1914—A firmed. 


| _ Clemens v, Northern Pacific Ry. Co— 


_Homestead—September 26, 1914—Pe- 
tition a Denied. | 


Sides —Homestead—Angust 


Cates 


‘Coffin v. Northern Dade Ry. 
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Clemons, J. H., assignee of Beaver— 


Soldiers’ Additional—November 18, - 
1914—A ffirmed. - / 


Cleveland, Richard—Homestead—J an- 


uary 2, 1914—Reversed. . : 
Cleveland, Richard—Homestead—May 
A, 1914—-Motion Denied. i 
Cleveland, . Richard—Homestead—No- 
- vember 18, 1914—Petition Denied. 
Cline, Mary J.—Desert Land—Febru- 
ary 28, 1914— Affirmed. | 


_Clodfelter v. Philpot—Homestead—Aw- 


gust 138, 1914—Petition Denied. 
Close, Virginia F.—Homestead—Jan- 
uary 29, 1914—Affirmed. 


Clouse, Charles B.—Desert Land.—Feb- 


ruary 4, 1915—Affirmed. 

Coachella. Land & Water Co —Sur- 
vey—April 18, 1914—Motion cag 
lowed. 

Coats, James A._Homestend—October 
' 30, 1914—Reversed. | 

Cobb,. Edward. L.—Survey—December 
16, 1914—Vaeated. | 

Cockle, Sidonie L.—Homestead—No- | 
vember. 30, 1914—Affirmed. 

Coe, Mai Rogers—Desert Land—Ji an- 
uary 12, 1915—Vacated. “ 


Coffin, Florence A.—Military Bounty 


-Land—May i, 1914— Affirmed. 


Cofiin, ‘Herbert W., assignee of Rol- 


low — Soldiers’. Additional — — - March 
27, 1914—Remanded. 


) _ Coffin, Mary E., assignee of Prall—Sol- 
Clayton, A. J. —-Homestead—October 6, 


. diers’. Additional——May - ca 1914— 
Remanded, LJ | 


- Lieu Selene = ey. 21, 1914—A f- 
fir med. 


Coggins | v, Chandler _— Homestead. =), 


July 7, 1914—Remanded. - : 
Coggshall, Charles E.—Desert Land— 
March 11, 1914—-Vacated. 


Coggshall, Charles E.—Desert Land— 


November 18, 1914—Remanded, 


March 11, 1914 Vacated: 
Coggshall, Kathryn—Desert Land—No-. 
vember 18, 1914—Remanded. — 
Colburn, John. W.—Homestead—Sep- 7 
~ tember 26, Sa a 


Co.— — 


~ Coleman, 


Collins, 
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“ole UM. ‘Gibbs—Homestead—J une 18, 
~1914—-A ffirmed. 

Cole v. Meddock—Homestead—I une 42, 
1914—A firmed. 


Cole »v. Sadler —Homestead—August 
14, 1914—Remandéd, 


Coleman, Allen’ J -—Homestead—April | 


10, 1914—Affirmed. 
Con—Homestead—Jur une’ 2, 
1914—A firmed. 


Coleman, Eulan. Gis inastend’ = Ayal 


29, 1914—Affirmed. 
Coleman, 
16, 1915—Vacated. . _ 

‘- Coleman 2. Wegen—Homestead—Octo- 
ber ,18, 1914—Affirmed. : | 
Coleman v. Wegen—Homestead—Janu- 

- ary 29, 1915—Motion Denied. 


Coley. v. Randle—Desert Land—J anu- — 
Colyer, Sarah E., now Whitlow—Re- 


ary 12, 1915—A firmed. 

Collinge, Belle—Desert Land—April 22, 
-1914—A firmed. 

Collinge, Della—Homestead—May_ 1; 

- 1914—A firmed. 


E Collinge, Frederick J.—Desert Land— 


_ March 7, 1914—Remanded. _ 

Collinge v. Southern Pacific Ry. Co.— 
Desert Land—February 26, (1915— 
Affirmed. . | 


| Collins, Joseph R.—Homestead—J uly 


18, 1914— Vacated. 


Collins, P. M., A en Br Sprinkle, eee.- 
Lieu. Selection—February 16, 1g15—- | 


Reversed,. 

Collins, Ted E.—Desert Land—May 6, 
1914—-Remanded. 

Collins, Ted H.—Soldiers’ Additional— 
April 22, 1914—A firmed. 


Collins, Ted E., assignee of Fayanes | 


Soldiers’ Additional—December 16, 
. 1914—Affirmed. 


Soldiers’ Additional—J anuary 25, 

_ - 1915— Affirmed. 

- Collins, Ted 4H, assignee of } Myers— 
Soldiers’ 
. 1915—Affirmed, — 

Collins, Ted E., assignee of Myers— 
Soldiers’ Additional—October 
_1914—Motion Denied. | 


Collins v, Converse—Homestead—J: an- 


- gary 26, 1914—Affirmed, 


Collins . 2 


J oe—Homestead—Febr uary 7 


= payment—October - 


Ted E., assignee of Felton— 


Additional—August 12, 


20, - 
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Collins », Northern Pacific Ry. Com: 


Homestead—June 23,  1914—Af- . 
: firmed, aS 
Collins v. Schwarz—Desert 


June .13, 1914—-Reversed. 

Schwarz~— Homestead — 
September 26, 1914—Motion Denied. 

Collinsworth, Chester A. —Homestead— 
April 18, 1914—Remanded. 


‘Colvin & -Welch ». ‘aril eaeet 


Land—January 27, 1915—Affirmed. 


Colvin, Byrtie E.—Desert Land—Web- _ 


ruary 26, 1915—A firmed. - 


Colvin, William H.—Homestend—Sep: 


tember 14, 1914—Remanded. 


Colyer, Amanda—Repayment—N ovem- ? 


‘ber 18, 1914—Affirmed. 
Colyer, James B—Repayment—Oeto- 
ber 31, 1914—Affirmed. ; 
at 1914—Af- 
-firmed. : 
Compton, Elijah D —Homestead—May 
12, 1914—Affirmed. © 


‘Conant, Parks D.—Homestead—Octo- 


ber 24, 1914— Affirmed. 
Congdon, 
15, 1914—Affirmed. 


Conine ¥, Beesley—Homestead—No- - 


vember 18, 1914—Affirmed. 


Conklin, Thomas — Homestead — Sep- 


' tember 18, 1914—-Reversed. 
Conkling, Marvin V., assignee of minor 

children of . Logan—Soldiers’ Addi- 

pcan Na aaa 26, 1914—Re- 
—-yersed.. 


Conley v. Houston re al —Selection— 


January 20, 1914—Motion Denied. 
Connelly and Butler—Homestead— 

November 24, 1914—-Remanded. . 
Connole v. ‘Thompson—Homestead— 

October 17, 1914—Affirmed, __ 
Connolly v. Carroll—Soldiers’ Addi- 


_ tional—December 5, 1914—Affirmed. — 
Connolly v. Northern Pacific Ry. Co.—_ 


_ Homestead — June 20, ie ae 
firmed. 


| Connolly Vv. Northern Pacific Ry. Co.— | 
Selection—October 30, Aye nn OEOR — 


Denied. 


Conover & Welch . tiene eee 
Land—January 2, 1915—Modified. 


Fred—Homestead—August 


Land—— fe. 


DECISIONS RELATIN q TO THE ‘PUBLIC LANDS. | . 


” 


“Conover Dw - Paige—Homestead—Au- 
gust 27, 1914—Affirmed. 


7 Conover v. -Paige—Desert Land—Oe- | 


- tober 31, 1914—Motion Denied.. 


Conover v. Paige—Desert Land—J: ane-.. 


wary. 14, 1915—Petition Denied. 

° Conway, Anna—Desert Land—Janu- 
ary 19, 1915—A firmed. : 
Conway, James—Desert Land—Janu- 
ary 19, 1915—Affirmed. 

Conway, Joseph H. — Timber and 
- . Stone—February 18, 1915—Affirmed. 
Conway, 


Joseph H.. — Timber and 
Stone— April 10, 1914 — Petition 
Granted. A 


_ , Conway, William — Repayment — Aw- 
. gust 21, 1914—A ffirmed. 


Cook, Earnest . W.—Homestead—Oc- 


tober. 1, 1914—Remanded. 


Cook, Elbert E.—Homestead—August 


28, 1914—Affirmed. 


Cook, Ellie B.—Timber and Stone— 


January 27, 1915—A farmed. © 


- Cook, Floyed—Desert Land—J uly . 2: 


1914—Reversed. 


| Cook, Gertrude M. SWoinestentcaie 


‘gust 25, 1914—A firmed. 
Cook, Harry. D —Selection—December 
aN 1914—Affirmed. 


Cook, Herbert W.—Desert Land— No-. = f 
_ Corey, Libbie S Homestead —Novem- 


vember 21, 1914—A fliirmed.. 


Cook, Jesse W.—Repayment—October 
31, 1914—Reversed. 


. Cook, pike Boned suena 28, 


1914—A firmed. . ale 

Cooke, J ames F. —Timber and Stone— 
‘December 29, -1914— Affirmed. 

Cooke UV. Northern Pacific Ry. Co.— 


Timber and Stone—J anUaTy. 29, 
1915—A firmed. 


Cooley. v. Badt—Soldiers’ ‘Additional— - 


July 24, 1914—Rever sed. and” Re- 
-manded, = 


Cooley v. Badt—Soldiers’ Additional— 
October 24, 1914—Motion Denied. 


Cooley V. ‘Dersham—Desert Land— 
February 25, 1915—A firmed: 


Cooley wv. 
~ Land—J anuary 29, 1915—A ffirmed. 


: Cooley Cn Sweeteh—Homestead—Sep- 
_ tember 26, 1914—A firmed. 


5017” —VoL tee 


Cooper v. ° 


‘Corcoran 2. 


Corel, wy Nor thern Pacific By. 


Hollingsworth — Desert” 


* 593° 7 
Gannmad V.  Lantry—Homestead—Tune 
18, 1914—Affirmed. 


Hanson——Homestead—Au- . 
gust 26, 1914—Affirmed. 


Cooper et al. v. Kuhn—Homestead— 


November 27, 1914—Affirmed. 


Cooper, Leroy W.—Homestead—Febru- 


ary 26,.1915—A firmed. . 7 

Coots, Fred Homestead — N ovember , 

87, 1914—Affirmed. ss | 

Copeland, J ames—Homestead—Decem- 
ber 29, °1914— Affirmed. - 

Copper Gulf Mining Co. Mineral En- - 
try——February: 12, 1914—Modified. 


Copper - Gulf Mining Co. -—Mineral— | - 


March 21, 1914—Modified. 


Copper King Mining & ‘Development . 


Co. ao ncral Aten 19, 1914—Af- 
firmed. 
McKeon—Homestead— 
May 9, 1914—A firmed. . | 
Cordova, Pedro, Benjamin. F, Springer, 7 
trans. — Homestead — October » He 
1914—-Reversed, | ES 
Corell v. Northern Pacific Ry. Co— 
Timber and pioue- Ny. 27, 1914— a 
Affirmed. ; 
Co. — 
and’ Stone—J pay 29, . 
-1915—Motion Denied. 


Timber - 


ber 30, 1914—Reversed. | | 

Cornell Creek Coal Association—Coal— 

_ December 26, 1914—Remanded. 

Cornie, Winnifred, assignee of Old- 
~ ham—Soldiers’ » 
ber 16, 1914—Dismissed. 

Cornie, Winnifred, assignee of ‘Tal- 
madge—Soldiers’ 
30, 1914—Petition: Denied. 

Cornie, Winnifred, assignee of Tal- 

madge— Soldiers’ Additional —No- . 

vember 24, 1914—Remanded. 


_ Cornish, ‘Alexander T.—Homestead— 


April 7, 1914—A firmed. 


Cornwell, Chester O. —Homestesii—Oe- a 


tober 18, 1914—Affirmed. . 


~ Corson, © Ralph—Homestead—May 29, 


1914—Reversed. . 


Cortway v. Johns—Desert Land—De- _ 
~~ cember 26, 1914—Petition Denied 
Corwin, William H.—Homestead—Feb- _ 
_ ruary 19, 1914—Reversed. | 


Additional—Decem- - oh 


Additional—Iune Pu, Oe 


- Coulter, . 
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Cosgrove, Ella — Coal - — et anuary. 12, 
1915—A firmed. 


Coster v. ECT ee 


‘ber 27, 1914—Affirmed. . 
Couch, Hiram C.—Homestead—Sep- 
tember 26, 1914—Affirmed. 
Couch v. Northern Pacific Ry. 


- firmed. 

Rilla M. —Homestead—May 
26, 1914—Affirmed. 

Counts, S. P., Graham Lumber Co., 


trans.—Timber -and Stone—Febru-. 


ary 27, 1915—Affirmed. 
Court,. John W.—Homestead—Febru- 
ary 18, 1915—Affiirmed. 


i Courtway Vv. Johns—Homestead—Au- a 
.Orayton v, 


gust 28, 1914—Petition Denied. 

~ Covert, Frank—Homestead—February 
26, 1915—Reversed. 

Covey v. Northern Pacific Ry. 
Homestead—June 2, 1914—Affirmed. 

Cowan, 
1914—A firmed. 

Cowden Cattle. Co. trans. of J. M. 
Daugherty—Selection—December 26, 
1914—Modified. 


Cowee, - John .—Homestead—August_ 


25, 1914—A firmed. | 
Cox wv. Ramsey—Homestead—Septem- 
ber 14, 1914—Affirmed, 


Cox wv. Ramsey—Homestead—Decem- 


ber 26, 1914—Motion Vacated. 


Craft V. ‘Taylor—Homestead—May. 29, 


* 1914—A firmed. 


: Craig, Anna, Dick Lumber co., trans.— 


‘= Timber and. Stone — October 14, 
-1914—Affirmed. 


Craig, _ Arthur 
tember 26, 1914—Affirmed. 


__ Craig, . Ralph S.—Homestead—Decem- 


ber 16, 1914—Afifirmed. - 


Craig: v. Heirs of Underwood—Home- ° 


- stead — Febr uary 25, 1915 — Af- 


firmed. . 


Crain et al. v. Blodgett, assignee a 
| 26, 


Hudge—Homestead—September — 
1914—A ffirmed. 

Cramer, Allen EL ee ee 
tember 18, 1914—Remanded. 


Cramer; Daniel P.—Desert Land—No- 


vember 80, 1914—Remanded. 


| Crane, 
Co —_— 
Homestead—J anuary 29, 1915—Ar- 


Co.— 


Dave—Homestead—July 25, - 


L—Homestead—Sep- | 


'.' Land—November 7, 


. Cruise, 
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Cramer Live Stock. Co., trans. —Selec- 7 


tion—December 3, 1914—A firmed. 
Crandall and Hoover v, Whitehorn— 


‘Homestead—J enueny 17, 1914—Peti-- 


- tion Denied. 


ber 9, 1914—Modified. 


Andrew-—Homestéad—Septem- | 


Craver, Theophilus B.—Soldiers’ “Addi- 


tional—July 28, 1914—A firmed. : 
Crawford, George W.—Repayment— 
September 21, 1914—Affirmed. 


Crawford, Samuel B.—Homestead— __ 


January - 31, 1914—Affirmed. 


Crawford v. Crawford—Homestead— 


March 25, 1914—A firmed. 
Crawford . v.. Tipton — Homestead — 

February 15, 1915—A firmed. 
Dixon—Homestead—No- 
vember 4, 1914 firmed, . 


28, 1914—Reversed. 


-Creitz, Florence M.—Homestead—May ye 


Crittenden, Florence E.—Homestead— 


_ August 18, 1914——Affirmed. 
Crittenden, -Florence E.—Homestead— 
~Becember 12, 


1914—Motion Denied. | 


Crittenden, Martha J.—Desert Land— 


December 11, 1914—Affirmed. — 
Cromwell, Charley V.—Desert Land— 
‘February 21, 1914—A firmed. 


Cronin v. Gill and Brokke—Desert © 


Land-——-November 18, 1914—Affirmed. 


| Crooks, William J., assignee—Soldiers’ 


Additional—September. 26, 1914— 


Petition Denied. 


Crooks, William J., assignee of Tut- 


tle—Soldiers’ Additional—July_ 80, 
. 1914—Motion Denied. 


Crooks, William J., assignee of ‘Tut- 


.tle—Soldiers’ | Additional—May 29, 


1914—A firmed, 


Crouch, Clinton B are miestead Aas 


- gust 28, 1914—A firmed, 


. Crow Consolidated Coal Co. —Coal 


Land—May 28, 1914—Modified.. 
Crow Consolidated Coal Co.-Coal 
1914—A fiirmed. 


Crowley, John F'.—Homestead—August” 


27, 1914—Affirmed.. 


Crowley ‘v. Smith—Desert Land—Feb- 7 


16, 1915-——Reversed. 
Patrick, ‘Heirs 


firmed, 


./* 


- of-—Home- 
stead — - September 14, A914 — Af-. 


es _ Cryer, 


DECISIONS RELATING TO THE PUBLIC ‘LANDS. © 


Crummer, Mary A.—Desert Land— 


September 26, 1914—Affirmed. 
Crummer, 


Crumpton v. Tullis—Homestead—aAu- 
‘ gust 31, 1914—Affirmed. . 


Cruz, Sinfuriana—Homestead—Febru- 


ary.21, 1914—Reversed. 

Thomas J. —Homestead—De- 
cember 30, 1914—A firmed. 

‘Cryer wv. Louisiana et al —Home- 


stead—January 19, 1915—Affirmed.- 


- Cullar, Harry C.—Desert Land—Feb- 
 puary 21, 1914—-Affirmed: — 

- Gullison Elmer. E.—Homestead—May 

4, 1914—-Remanded. 

Culpepper v.. Ocheltrée—Homestead— 
October 28, 1914—A ffirmed. 


Cumberland Mining & Smelting Co.— 
loadsa lage Aaa f 25, 1915—In-. © 


str uctions. - 


September 14, 1914—Motion Denied: 
Cummer Lumber Co. —Cash Entry— 

May 15, 1914— Affirmed. 
Cummings, - Burton A, 

- Jones —- Soldiers’ Additional — - Sep- 
_ tember 26, 1914—A firmed. 
-.Cummings, Burton A., 


September 5, 1914—Affirmed. 


Cunningham, Allen §&. —-Repayment— 


February 16, 1915—Rever sed. 

| Cunningham, Francis R _—Homestead— 
March 26,. 1914— Affirmed. _ 

curl, Andr ew—Homestead—November 
18, 1914— Affirmed. 


Curran and Kelly ». Wane-Sa6me. 


stead—March 19, 1914— Affirmed. 


' . Currie v. Northern. Pacific Ry. Co— 


Selection—June 18, 1914—Affirmed. 
Currie ». Northern Pacific Ry. Co.— 
Homestead—-September 
Petition Denied. 


Currier, Elvina Di—Homestead—Feb-. 


ruary 18,. 1914—Reversed. 
Currington, William N., assignee of 
- Hush—Soldiers’ Additional—May 29, 
1914— Affirmed. — 
— Currington, William. .N.,: assignee’ ‘of 


Hush—Soldiers’ Additional—J uly 30, 


1914—Motion pads 


. , Mary A.—Desert ‘Land-— 
_ ~~~. December 29, 1914—Motion Denied. 


Cur tis, 


. Dahlgren, 


assignee of 


~assignee of: 
Montgomery—Soldiers’. ‘Additional— 


Darling, Luther E 


26, 1914— 


«595 


Cuiar v. Siegling—Homestead—Octo- | 


ber 31; 1914—-Reversed. 
Curtis, Alfred—Homestead—February 
21, 1914—Reversed. j 
Curtis, Guy L. —Homestead—Novem- 7 
ber 18, 1914--Remanded. . 
Zachariah—Homestead—Feb- 
ruary 28, 1914—A ffirmed. = . 
Cusker, Myre — Homestead — J anuary 
27, .1915—Affirmed. . 
Cutbirth, William F -—Homestead—Oc- 
~foRes a; 1914—Affirmed.. 


Daley; Richard, assignee of Galla- 
gher—Soldiers’ Additional—J anuary 
27, 1914—Affirmed. . 


-Daffron, Samuel H —Homestead—J uly 


28, 1914—A firmed. i 
al ohn—Homestead—Decem- 
ber 16, 1914—A firmed. 


-Dahiman v, Derby—Homestead—Janu- 
Cumberland Mining & Smelting - Co., . 
- assignee of McLoud——Repayment—- ~ 


7 ary 29, 1915—-Motion Denied. 
Dailey, Harry He Momestend May 
27, 1914—Reversed. : 
Dakota - Consolidated: ‘Coal. Co. —Coal 
-Land—May 28, 1914—Modified. 


‘Dakota Consolidated Coal Co.—Coal 
Land—-November 7, 1914—Affirmed. | © 


Dale, Harry T.—Homestead—Novem- 
ber 24, 1914— Affirmed. | Me . 

Daley Vv. Timminy—Homestead—Sep- 
tember 17, 1914—Affirmed.. 

Dameron, Alatha . May—Homestead— 
January 2, 1914— Reversed. 

Dann, Wilbur W. —Desert ‘Land—I'eb- 
ruary A, 1915—A ffirmed. 


-Dansie, Charles N.—Repayment—No- ; 


vember 18, 1914—Affirmed. 
}.— Homestead—J uly 
22, 1914—Affirmed. 


‘Darling, Luther E.—Homestead—Sep- 


_ tember 26, 1914—Motion Denied. 
Darling V. South well—Homestead—De- 
— cember 8, 1914—Affirmed. 
Darnell, Robert E.—Homestead—Feb- _ 
-ruary 16, 1915—Petition Denied. 
Darrow, Millard B:,: assignee of Shep- 

ard—Soldiers’ Additional—J — 28, 

1914—A ffirmed. 
Daugherty, J. -M., Cowden Cattle Co., 

trans. — Selection —December ' 26, . 

- 1914—Modified. aa | a 


_ Davenport, 
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“s ; Daugherty v. - Northern Pacific Ry. 
Co —Homestead—J uly 29, isa at | 


firmed. 


. Dauterman v. Reinhart—Homestead— 


_ May 29, 1914 Affirmed. 
Donnell, 


- March 12, 1914—Affirmed. — 
Davenport, Donnell, assignee of Sea- 


- ford—Desert eee, § 7, a 


Motion Allowed. 
Davidson, Mamie C.,; now Martin— 


Homestead—Webruary 10, 1914—Af- | 


. firmed, 
- Davies »,- Northern Pacific ‘Ry. Co.— 
Homesteed—s tense 26, 1914—At- 
firmed. 


7 Davies | Vv. “-Vandall—Indian ‘Selection— 
‘Day, 


December 3, 1914—Modified. 


Davis, Charles L. — -Homestead—_ 
Mareh 21,. 1914—Reversed. 
* Davis, Charles: H.—Homestead—Au- 


gust 15, 1914—-Reversed. © 


Davis, David J —Homestead—August 


26, 1914—Modified. 

Davis, David J. Homestead — J an- 
uary 8, 1915—Motion Denied: . 
Davis, Hd—Homestead—December 30, 

- 1914—A ffirmed. - 
Davis, Frank R.—Desert ‘Land—April 
om 1914—-Reversed. 
Davis, George 
- vember 4, 1914—Reversed.” 


Davis, Harry T,.—Desert. Land—April 


22, 1914-——Rever sed. 


Davis, James L., assignee of McDan- - 


iel—Soldiers’ Additional —August 31, 
1914—A firmed. 
Davis, John . A.-Homestead—October 
ol, 1914—Vacated. 
-.Davis, Lee et al. —Repayment—March 
18, 1914—Remanded. 
Davis, Mary V. —Homestead—Febru- 
ary 21, 1914—Affirmed. — 
Davis, Robert L.—Homestead—April 
28, 1914—Remanded. 


Davis, William ‘H.—Homestead—May 


15, 1914—Reversed. 
Dayis, 
tober 23, 1914—-Reversed. | 
Davis et al. v. ‘Byans—Homestead— 

August 26, 1914—-Remanded. 


assignee of. | 
Charles ‘Seaford— Desert Land— | 


‘Dayton, 3 
tional—August 25, 1914—Remanded.. 


~Debenport, 
. p.—Homestead—No- : 


William M. —Homestead—Oc- ; 
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Davis v, - Haabala~Homestead—Janu- | 


ary 26, 1914—Petition Denied. 


Davis ». Northern Pacific Ry. Co.— | 
Homestead—August - 31, a te 


firmed. 


Davis v. Northern Pacific Ry. Gees | 
Homestead——Sentember, By 1914—Af- , 


firmed, 
Davison, Henry Geeee-speaant Land— 
September 26, 1914—Affirmed. 


Davison v. Watson—Homestead—Feb- 


ruary 25, 1915—Affiirmed. 


Dawson wv. Wiles—Homestead—Janu- 


ary 2, 1914—Remanded. | 
Day, Elbert .- S.—Homestead—Septem- 
ber 26, 1914—Reversed. 


Day, Prank-—Homestead—October 20, 


1914-—-Remanded. 
Frederick D.—Timber 
Stone—February 9, 1915—Affirmed. 


Day, George W.—Timber and Stone— 


September 26, 1914—Affirmed. 


- Day, William Hy -Mincrale eae 26, 


'1914—~A firmed. 
Dayley v. Robinson—Desert Land— 
October 29, 1914—Afirmed.. 
Denver P.—Soldiers’ Addi- 
Deach, Ivan. J.—Desert Land—Febru- 
. ary 4, 1915—A ffirmed.. 
Horace F.—Homestead— 
July 31, 1914—Affirmed. 


De Bray, Louis, for Lena De Bray— 


Indian Allotment—October T, 1914— 
Affirmed. ia | 
De Bray, Louis, for Lida De Bray—In- 

dian Allotment—October 7, 1914— 
_ Affirmed. 


De Bray, Louis, for Louise De Bray— 
Indian Allotment—October- 7, 1914— - 

Affirmed. ~ 

De Bray, Louis, for Mate De. Bray— 

Indian Allotment—-October 7, 1914—. 


Affirmed. 


| De Bray, Louis, for William De Bray— 


Indian Allotment—October 7, 1914— 
Affirmed... 


tember 14, 1914—A firmed, 
Dees, Charles 
ae 1914—A firmed... 


‘Graff, Charles. W.—Timber and 


, ae 28, 1914—Affirmed. 


and 


Deering. v. Lynch—Desert. wand 6op | : 


E. = FLomiestes a A il | 


| vee, 


: Fes Alexander, 
Allotment—November  19,. 
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‘De Graff, Charles ee and 


Stone—November 4, 1914—Motion 
‘Denied. | | 
Nellie—Homestead—August 
“31, 1914—A ffirmed. 


De. Lashmutt ». Smith—-Homestead-— 


‘March 12, 1914—Petition Denied. 
Deleissigues, Benjamin 
stead—July 2, 1914—Affirmed. 


eepmes v. Mallory—Homestead—May 


, 1914—Affirmed. . . 

for Murrell V.— 
‘Indian 
1914—A ffirmed. | 

Delorme, Nancy, Patrice and Mada- 
lain—Indian Selection—March 14, 
1914—A ffirmed. 7 

Delozier, May §.—Desert Tana “Reb- 
tember 21, 1914—A firmed. ae 


Demars v. Theis—Desert. Land—Marcb 


a oe 1914—A firmed. 


| Demars v. Theis—Desert. Land-—J uly 


7, 1914—Motion Sustained. 


_ Demasters, Jesse—Timber and Stone— 


July 22, 1914—Reversed. | | 
Demereau v. State. of South Dakota— 
Selection—Febr wary 27, 1915—Re- 
3 manded. 
Dempsey, Igery K _Homestead—Sep- 
tember 26, 1914——-Remanded. 


. Dempsey, Thomas—Homestead — Feb- 


ruary . 1914—Petition. Denied. 


Denis, Ohel, Dick Lumber Co., trans.— - 
“Timber and eae a 26, 


1914—A flirmed. 
Denny, - Mary—Homestead—September 
14, 1914—Remanded. : : 
Densmore ¥%. Plumlee—Homestead— 
- March 12, 1914—Affirmed. 


Densmore v, -Plumlee—Homestead— 


‘May: 28, 1914—Motion. Denied. 


Denson, Isa E.—Homestead—August | 


Dy 1914—Remanded. : 

Denyer Power & Irrigation Co. —Right 
of Way—August: +26, 
manded, 


- Denver Power & Irrigation Co. Jie 
of Way—September 5, ee 


. manded, 
Des: Combes, Prank —Desert Land— 
June 12. 1914—Reversed.: 


Des Combes, . ‘Valerie—Desert Land— 


June 12, 1914—Reversed. 


FP.—Home- 


—-1914—Re- 2 
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Derclopmigat & ines’ Co —Right of 


way—January 26, 1914—Modified. 
Devenney, Robert. H _—Homestead—Au- 7 
gust 12, 1914—Affirmed. © | 


_ Devenney, Zella M.—Homestead—Au- : 


gust 18, 1914—A ffirmed. - 


Devens, Charles ae roe 


vember 30, 1914—Affirmed. | 
oe Lawrence H., assignee of At-. 


- kinson—Soldiers’ Additional—March ‘ 


27, 1914—-Remanded. 
Devoe v. Southern Pacific Ry. Co.—_ 
Desert Land—J anuary 19, 1915—Af- 
firmed. | - 
Dewey, Adelbert M.—Homestexd—Au- Z 
_ gust’ 15, 1914—A firmed. | 
Di Salvo, Andrea, A. G. Broadhead, © _ 
trans. o Omesven = ehtene 17, 
~ 1914—-Reversed. aa 
Diamond, Wlizabeth~Homestead—Sep- 
tember 26, 1914—A firmed. 


‘Dibert, W. De eee een 


26, 1914— Affirmed. 


Spicreeeun vo. Hunter—Desert Land— 


‘February 26,1915—Affirmed. 
Dickerson v, Southern Pacific Ry. 
~ Co.—Desert Land—February. 26, 
1915—A firmed. | 


‘Dickey, John H.—Isolated Tract—Je an- _ 


. uary 27, 1915—Modified: . 
Dickey, John H.—Isolated. Tract—Sep- : 
tember 26, 1914—Suspended. 
Dickinson, Christopher N., assignee of 
_ Noyce Coats—Soldiers’. Additional— 
March 18, 1914—Remanded. 
Diederichsen, Arthur B.— Desert 
Land—February 4, 1915—Affirmed. 
Diemer, 
March 31, 1914—Remanded. | 
Diemer, John, assignee of Whitt—Sol- 


diers’ Additional—June 24, 1914— . 


Remanded, a 


Dietz, William . H,—Homestead—Au- 


cust: 28, 1914—A ffirmed. | 


Dilling, George Grama 4 
tember 26, 1914—Affirmed. 


Dionne, Viola C.—Desert. Land—Sep- 


tember 5, 1914—Affirmed. 


Disbrow v. Siem—Homestead—Novem- : 
ber 18, 1914—A flirmed. | 


Dismuke, Drew ‘M.—Homestead—Sep- 7 


_ tember 5, 1914—Reversed, 


John—Soldiers’: Additional— i | 
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Ditch, Martin—Right of ‘Way—Febru- 
ary 16, 1915—Reversed. © 

Dixon, John .W.—Homestead—Febru- 

. ary 12, 1914—Remanded. 

Dixon, William 
March 24, 1914—Affirmed. 

Doan, Mary f., Dick- Lumber Co., 
trans. Timber and Stone—October 
14, 1914—A flirmed. 

Dobbins, Joshua K. —-Homestead—J uly 

_ 80, 1914—Reversed. 

Dodd v. Consolidated Gold & Sapphire 
Mining Co.—-Mineral—February 28, 
1914—Motion Denied. . 

Dodd ¥.. Consolidated Gold & Sapphire 


Mining Co. — Mineral — April | 24, : 
~- Douthitt, James W.—Homestead—Feb- _ 


. 1914—Petition Denied. 
Doda . v. "Hall—Homestead—J ay 9, 
 1914—Afiirmed.. 
Dodd v. Hall—Homestead—September 
26, 1914—Modified. 


Dodge, Edgar A.—Blomestead—August 


28, 1914—A ffir med. 


Dodson wv. Conkling—Desert Land— 
January 28, 1914—Petition ‘Denied.. 
_ Dodson »v, Conkling—Desert Land—. 


March 12, 1914—Motion Denied. 
Doland v. Northern Pacific Ry. Co.— 
Selection—March 12, 1914—Affirmed. 


Dolson, Charles R.—Desert Land— 


_ September 25,°1914—Affirmed. — 
Dolson v. Southern Pacific Ry. Co.— 


Desert Land—J auary 29, Se : 


‘Affirmed. 


Donghué Vv. Hammer et al ditineral 
July 29, 1914—Affirmed. 


Donahue v. Northern Pacific Ry. Co.— 


Homestead—August 26, 1914—Af- 


_. firmed. 
Donahue v. Northern Pacific Ry. Co.— 
' Homestead—November 24, 1914— 
- Motion Denied. 2 oa 
Donahue v. Waltari—Homestead—J an- 
- uary 28, 1914—Petition Denied. . 
Donnally; A. M.—Repayment—March 
12, 1914—Affirmed. 
Donner v, Central Pacific R. RB. Co.— 
Selection—J anuary 17, 1914—Motion 
- 3 Denied. 
‘Doolin, May A —“Homestead—Decom- 
ber 26, 1914—Reversed. 


F.—Homestead— |. 


‘Doyle, 


DECISIONS RELATING TO THE PUBLIC LANDS. 


Dorland, Care W. — Homestead — - 


August 31, 1914—Vacated. 


Dort, Ernest W.—Desert Land—Reb- 


ruary 4, 1915—Affir med. 


Dotson, Peleg G. —Homestead—aApril Ty - 


- 1914—Remanded. 


Doty v,. Jacques et al -—Homestead— . 


October ol, 1914—Reversed. 


Dougherty, Wallace J —Homestead— 


March 11, 1914—Rever sed. 
Douglass, 
February . 4, 1915—Affirmed. 
Douglass, William H.—-Desert 
- ary 26, 1914—Remanded. . 
Douglas v. Heirs of Degnan—Home- 
stead—January 25, 1915—Affirmed. 





ruary 16, 1915—Reversed. 


Dowd, Milton H., M. L. Walker, trans.—. 
1914—At- 


Homestead—Marech 19, 
firmed. 

Dowd, William—Homestea May 12, 
1914—A ffirmed. 


Downey, Thomas J., Heirs of—Home- 
stead—September 9, 1914—Reversed. ° 
Horace F.—Homestead—Au- 


gust 19, 1914— Affirmed. | 
Doyle, Horace ¥'.— Homestead—Octo- 
ber 13, 1914—-Motion Denied. . 


Doyle v. Davisson—Homestead—Feb- : 


ruary 19, 1914—J Affirmed. 


Nellie -A.—Desert -_Land— | 


Janu- - 


Drake Consolidated Coal e —Goal 


Lands—May 28, 1914—Modified.. 


Drake Consolidated Coal Co.—Coal . 


Land—November 7, 1914—Affirmed. 
Drake vv. 
gust 13, 1914—-Dismisse4. 


“Drake v. Northern Pacific Ry. Co. ‘e¢ 


al.—Homestead—August 18, 1914— 
Affirmed. 


Drapeau v. Bell—Desert . Land—Feb-. 


ruary 16; 1915—Reversed. 

Drapeau v. Peck—-Desert rend oe 
ber 27, 1914—A firmed. 

Draver, Meda R. —Flomestead—Novem- 
ber 24, 1914—Reversed. 

Dretke, Louis—Homestead—January 
9, 1914—Reversed. 


Drew, Albert W., assignee of John Gar- 


‘ris et al.—Soldiers’ “Additional— 
March 21,.1914—Remanded. 


Driscoll v. Wheeler—Homestead—Au- | 


Bre 26, 1914—Reversed. 


‘Benzley—Homestead—Au- ~ 


DECISIONS RELATING. TO eee PUBLIC. LANDS. © 


Drury, Char les H. —Homestead—J uly 
_ 2, 1914—-Reversed. 

Dryer, Charlotte P setts tana 
March. 18, 1914—Reversed. 


Bea. John—Homestead—May 29, 


1914—Reversed. 
Du Bois, Alva 

20, 1914—Remanded. 
Duchow, John C.—Homestead—Sep- 
tember 21, 1914—A firmed. — 
Duckett, William, _Jv.—Homestead— 
: Sepremier 26,- 1914—Vacated and 
Remanded. . 


- Duckman, Mabel—Reduction of Area— 


September 5, 1914—Affirmed. 


Ducommun, William O.—Homestead—- 


April 10, 1914—A firmed. 
Dudley ». Southern Pacific Railroad © 


_ Co. — Homestead — Hepnaany 28, 


| 1914 A firmed. 
- Duell, 


14, 1914— Affirmed. 


_ Duell, May, Dick. Lumber Co., trans:— ’ 
and Stone — October | 14, . 


Timber 
| -1914—A firmed. 
Duesenberry, ‘C. H.—Right.. of Way— 
July .22, 1914—-A firmed. 
Duff, Charles H.— - Homestead — ~Au- > 
) gust. 13, 1914 Reversed. . 
Dugdale, Thomas BH. —Homestead—Au- 
cust 25, 1914—Modified. fd 
- Dunagan, Beulah—-Homestead—April 
28, 1914—Remanded. . 


- Duncan -y, Northern Pacific Ry. Co— 
' Homestead—August 18, (1914—At 


_ firmed. . 
Dunkin v. Patrovsky — Homestead — 
| October 18, 1914—Reversed. 
Dunklee, Harley R.—Homestead—Au- 

gust 31, 1914—Affirmed. i 
Dunlap, Willard .— Desert Land—Oc- 

tober 7, 1914—A ffirmed. 


Dunn, James H., Lewis Montgomery, 
trans. —Homestead—J une 2h; 1914— 
Petition Denied. 


Dunn, James H., Lewis ee 


trans. — Homestead — October - 26, 
1914—Petition Denied. ° 
Dunn,. Thomas my Honiestend De 

cember 26, sg re 


D.—Homestead—April. 


Floyd F., Dick auauber Co: i 
trans. —Timber and Stone—October : 
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Du Pont, William H. Homestead. 
November 18, 1914—Remanded. 
Dupre v. Northern Pacific Ry. Co.— 
_ Homestead——August — 31, 1914—Ar- 
firmed. : 
Durango Land & Coal Co —coai | . 
Entry — September 14, 1914 = Re- ’ 
manded. _ 
Dutton .v. Kershaw — Homestead — - 
March 21; 1914—A firmed. ' 
Dworshak, Ferdinand M -_Home- 
stead—August 21, 1914—A fiir med. 


_ Dwyer, Mary, Heir of-——Repayment— : 


_ September 14, 1914—A firmed. 
Dykes Vv. 


Eagleston— wv. Tate—Homestead—J uly 
28, 1914—Reversed. - 


| Harl and, Turner’ v, Henderson-—Min- 


eral—November 7: 1914— Affirmed. 
East Tintic Consolidated Mining Co.— 
Mineral Entry—February li, io14— 
Reversed. wae 
Hastham, Harry C.—Desert ‘Land— 
February 18, 1914—Remanded. 
Haton v. Kribs—Homestead—April_ 22, - 


~~ 1914—A ffirmed. 


Ebersole v. MeGeo—Homestead—Mareh 
25, 1914—Affirmed.. 

Eplen; Hugene—Homestead—J uly 4, 

 41914—-Reversed. 

Ecke, Oscar 
ary 25, 1915—Instructions. - . 

Edgley, Arthur, et. al —Homestead— 
April 22, 1914—A firmed. : 

Eidgley, Arthur, e¢ al —Homestead— 

_ June 30, 1914—Motion Denied. 

Edson, Omer P,—Homestead—March | 
2A, 1914—Reversed. 


| Edwards, H,. L. D., Heir of EL Miller— 
Homestead—February 25, 1915—In- 
structions. . 
"Edwards, Thomas, et: at. —Tiniber aud 
| Stone—February 4, 1915—A firmed. 
‘Edwards, James M _—Homestead— 
od. anuary 12, 1914—Remanded. . 
Hdwards Vv, Bodkin—Hamestead— 
March 380, 1914—A fiir med. 
‘Bdwards v. Bodkin—Homestead—April 
20, 1914—Petition Denied. : 


Sedgwick—Desert Land— = 
panne: 17, 1914— Affirmed. 


C. —Homestead—Febru- —_ 
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: Edwards v. Beded omen May 
28, 1914—-Motion Denied. 


Eells, Francis C., assignee of Stuart— . 


~ Desert Land—November a. 1914— 
 Revenacdl 

Egbert v. Bladen—Desert Tand—J oe 
9, 1914—A firmed. | 


' Hggerick, ‘Mill—Homestead—J anuary 


. 81, 1914—Modified. 

Fisenmayer Vv, Southern Pacific R. R. 
Co.—Desert ‘Land—December 3; 
1914— Affirmed. 

Eldrodge, 

October 20, 1914—-Dismissed. 

" - fkins, The Grand Rapids Timber Co., 


trans. — Homestead — February 28, - 


1914—Motion Sustained, 


Hllingson, Ar thur—Homestead—April 


20, 1914—Vacated. 

Hllingson, Osear T —Homestead—Feb- 
Tuary 2, 1915—Affirmed. | 
Elliott and Berterman—Homestead— 

December 26, 1914—A firmed. 


Elliott, Jesse V. —Homestead—J anuary 


. (2, 1914—Reversed. 
_ Elliott v. Northern Pacific Ry. Co.— 

Homestead—June 2, 1914—Affirmed. 
Ellis, Annie S.—Timber and Stone— 
January 29, 1915—Affiirmed. 

Ellis, Joseph T., assignee of Gear— 
Soldiers’ Additional—October 3l, 
1914—A firmed. | 


Ellis v. esis a peewee aan . 


ary 12,. 1915—A ffirmed. . 

Ellis», Howard—Homestead—Janu- 
ary 28, 1914—Petition Denied. 

Bilis v. Southern Pacific R. R. Co— 

| Homestead—Webruary 28, 1914—Af- 
‘firmed. 


Ells, Agnes Gi Desert: Land—Febru- 
cary 4, 1915—Affirmed. 


Elmer, Maria — Repayment — October 


30, 1914—Reversed. 


lilting, Mary A. —Homestead—Septem-. 


ber 26, 1914—A firmed. 


Elton, A. Green—Homestead—Octaber 


31, 1914—A fiir med. 


‘Ely Securities Co. v. Heirs of Currie— - 


Desert . Land—J une 9, _1914—Re- 
versed. 


: Embody, Anna—Desert Land—Sep- 
_ tember - 26, 1914—Reversed. 


William - L,—Homestead— - Endicott, 
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Embody, 
August 31, 1914-——Reversed. 

Emch, Roy C.—Homestead—March 26, 
— 1914—Petition denied. . 


Bmerick v. Roberts—Homestend—Sep:” 


tember 17, 1914—A firmed. 


_Emery, Edward W —-Homestead—Feb- 


ruary 18, 1915—Affirmied, 
Einderson, Endre—Homestead—A ugust 
592. 1914—A firmed. © 


Endicott, Moses—Homestead—August 


28, 1914—A firmed. 
_Roy—Homestead—January 
14, 1915—Reversed. , 
Endresen, Bessie R.—Timber and 
Stone—December 30, 1914—<Affirmed. 
Hndresen,. Bessie R.—Timber - and 


prOue: <o yrery at, 1915—Motion | 


Denied: 


Engel #, Southern Pacific R. Ry. Co.— 
Desert Land—December 3, 1914—~ 


Affirmed. 


- Engen, Andrew, Field Bohart, trans.— . 
_ 1914—af- | 


Eomestea Mare ‘19, 
firmed. 


England v. Schlegeimilch—Minerai— 


- November 24, 1914—Remanded. | 
English, Burt, assignee of Williams— 

Soldiers’ 
1914—-Remanded. 


English, George W.—Desert . Land—_ 


.. August 28, 1914-—A firmed. 
aestrorh: OG ae es 
ber 26, 1914—Affirmed. 


Buney, George R.—Homestend-—April 


22,.1914—A ffirmed. » 


Enos v. Wolfe—Desert Land—WFebru- 


ary 28, 1914—A firmed, : 
Enos v. Wolfe—Desert Land—May Tz, 
1914—Motion Denied: 


Enterprise Lumber Co. v. Ross et al.— 
_ February 6, 1914—-Showing. required. 
-Entorf v. Taylor—Homestead—August 


14, 1914—Affirmed. 


Erickson, Anna M., now Knarrebore— 
Homestead—January 9, 1914—Re- 


‘manded. 
Erickson, 

January 29, 1915—Affirmed. 
Erickson, Conrad A.—Homestead— 

February 9, 1915—A ffirmed. 


Hrickson. ». Hayes—Desert Land—Oc- 


tober 20, ised 


“Maggie E—Desert 1 Land—_— . 


’ Additional—March . 27, 


Conr ad A. —Homestead— 


remy Ra eg Sapa etanans eee et 
3 : ri . 
é . a 


Aten 


| Erwin, L. 


' Falcon, J esaih; “S$r., 
- Duke—ZIndian Allotment — October 
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Erickson v. Hayes—Desert Land—De- 
cember 31, 1914—Motion Denied. 


‘Erickson v. ‘Larson—Homestead—No- 
Rpt Sas vember 19, 1914—Affirmed. 
ae Erickson v, Lomasney—Homestead—_ . 


August 25, 1914—Petition Denied. 
Erickson v. Lomasney, 

Read—Desert _ ‘Land—December 26, 

1914—Petition - ‘Denied. 


‘Erickson v. Prow, Jr.—Homestead— 
_ November 30, 1914—Reversed. 
-- Erkson, | 


Hilda—Timber and Stone— 
December. 16, 1914—Affirmed. 


- Ernest wv Hesselgesser—Homestead— | 


February 28, 1914—Affirmed.: 


Erwin, Jackson C.—Homestead—Oc- 


tober 29, 1914 —Affirmed. 


1914— Affirmed. 


. Etter v. Cresswell—Homestead—Au- . 


‘gust 22, 1914—Affirmed. © 


Eudresen,: Einar. -N.—Timber'™ ‘and — 
Stone — December | a. 1914 — Af. 
firmed. 

Evans, Richard H.—Homestead—De-. 


cember 80, 1914—Affirmed. 


Evans v. Southern Pacific Ry. Co.— 


Homestead—February 28, 1914—At- 


firmed. 

Everett v. Br Spe Eidiiesteid = Maeual 
26, 1914—Affirmed. ~ Pe 
Ethel—Timber and 
re ae 


- Ewing, Queen 
“Stone—October 7 


‘Fahey w. ‘Huston_Homestead—¥ebru- 
ary 26, 1915—Affirmed. 

Falcon, Joseph, Sr., for- Mary—Indian 
Allotment—October 16, 
firmed. a. 


16, 1914—A ffirmed. 
- Farley, Clifford C., Heirs of—Flome. 
| stead—J. anuary 17, pee OnOR De- 
nied. 


Tuary 21, 1914—-Affirmed:. 
.Warnen, ° Thomas—Homestead—August 
81, 1914—A ffirmed. 
Farrell, J ames—Homestead—March 14, 
- 1914—-Reversed. 


‘Farrer, Charles M.—Idaho Clear List 


98—June 12, 1914—Petition Denied. 


assignee of. 


Felder, 


. Ferrall, 
Farmer, Henry Ww —Hotnestead—Ieb- : 


Fessenden v. 
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Faust, William F., assignee of Sou- : 
pene—Soldiers’ Additional—Septem- 
_ ber 26, 1914—Affirmed. . 


‘Faust, William F., assignee of Stur- 


.geon—Soldiers’ Additional—Noven- 
ber 24, 1914—Affirmed. — es 
featherston, Olen—Homestead—Janu- : 
-ary 7, 1914—Reversed. 3 | 
fechter ». Parsons—Desert Land—Sep- 
tember 8, 1914——Affirmed. | | 


-Fechter v. Parsons—Right of Way— 


September 8; 1914—A firmed. 
Fechter'v, Par sous—Homestead—Octo- . 
‘per 81, 1914—Motion Denied. -_ 
Fedog Vv, Bacon—Desert: Land—April 
- 22, 1914—A firmed. 


- Fedog v. Bacon—Desert Pane Mages | 
M.—Coal Land—June 2, z 


14, 1914—Motion Denied. 
Feeney Uv. Tucker—Mineral—Septem: 
_ ber 1%, 1914—A ffirmed. 
Nina—Homestead—April 2a, 
' 1914—A firmed. 
Feldkamp V.. Puryianes Desert Land— _ 
- October 31, 1914—Affirmed. : 
Felker, Louise—Homestead—Septem- . 
ber 5, 1914 Reversed. 
Fell Vv. Davis—Homestead—October 31, 
1914—A ffirmed. , 


’ Felt, J oseph-—Homestead—March 12, 


1914—Motion Allowed. 


Felton, Wilson K.—Desert Land—Feb- | 


“ruary 4, 1915—Affirmed. 


Fenske, Otto—Homestead—August ‘ 28; 


1914—A firmed. 
Fenton v. Zahner—Desert Land—Feb- 
ruary 2, 1915—Reversed. 


“Fereueson. Ruben L.—Survey—Mebru- 7 
1914—Af- | 


ary 16, -1915—Affirmed. 


| he de ot | Ferguson e¢. al. v. Hiett—Homestead— 
for Sarah La 


June 9, 1914-——Petition Denied. . 
Ferguson, Thomas A.—Homestead— 
_ October 47, 1914—Reversed. _ | 
Ferman, James. H.—Homestead—Jan- _ 

uary 29, 1915—Affirmed. a 
Edward L.—Desert Land— 

August 28, 1914—Affirmed. . or 
Ferraris, J sil Aineral = SOSeiAS 
. 18, 1914—Reversed. | | : 
Southern Pacific” Ry. 

Co. —Homestead—J anuary 29, 1915— 

Affirmed. 

Feucht, Robert A.—Homestead—No- . 
vember 18, ‘1914—Affirmed. | 


- Figge, 
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- Fickling, Mollie; et al— Desert Land— 

December 16, 1914—Modified. 

Fiedler v. Wakewood—Homestead— 
January 7, 1914—Denied. | 


tober 26, 1914—Reversed: _ | 

Figge, Emma M.—Desert Land—De- 
cember 16, 1914—-Remanded. 

- Fimpel, arl—Homestead—March 12, 
1914—A firmed. 

Fink, W.. J. A—Survey— May 29, 
1914+—Affirmed. : 

Finkelstein, Benjamin L. Desert 

le Land—September 2D; 1914—A ffirmed. 
Finley, Mayce F.—Desert- Land—Au- 
gust 28, 1914—-Affirmed. 

Finney, Grant H.—Desert Land—¥eb- 

. ruary 4, 1915—A firmed. 

_ Fischer v. 

September 14, 1914—Affirmed, 


Fish, Guy. Hanson—Homestead—J uly 


2, 1914—Reversed. 
Fishell, Dale M. —Homestead—Decem- 
ber 26, 1914—Modified. - 

Fisher and Green -— Homestead — AU- 
gust 15, 1914—-Reversed. 


Fisher and Green — Homestead. — oe 


_ tober 17, 1914—-Motion Denied. 


Fisher, Ferdinand A.— Homestead —_ 


August 21, 1914—Affirmed. 


Fisher v. Rule, Heirs of—Homestead— os 
ebr uary 7. 1914 — Showing. Re- 


quired. 


Fitch, “Henry—Desert- Land—October 


ol, 1914—<A firmed. 
Fitton % Van Demark, Jr. —Desert 
Land—October. 20, 1914—Affirmed. . 


Witzgerald, Dennis—Desert Land—0Oc- 


tober 1, 1914—A firmed, 


Fitzgerald, Dennis—Desert Land—J an- 


— uary 12, 1915—Motion Denied. | 
_ Fitzgerald, Edward R.—Homestead— 


duly) 28, 1914—Modified and. Re- 


_manded. | 
Fitzgerald, Edward R.—Hormestead— 
_ November 30, 1914—Afiirmed. | 
Fitzsimmons, Clark L.—Homestead— 
Pebruary 20, 1914—Vacated. 
Fixmur, Peter--Repayment—-Septem- 
ber. 14, 1914—-Remanded. 
' Wlanagan, 
23, 1914—Affirmed. 


Emma M.—Desert’ Land—Oc- 


Fleming »v. 


Goist—Timber and Stone—_ 


‘Bridget—Repayment—June Foncanon, 
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‘Flanagan, Edward &.—Homestead— 

February 25, 1915—A firmed. 

F lath, Barney—Homestead—July 30, 
.1914——A fiirmed. 


Fleming, v. Dicus—Desert Land—J uly = “ 


25, 1914—Reversed. . | 
Fleming », ‘Zemlxe— Homestead —Sep- 

tember 30, 1914—-Affirmed. 
Zemke—Homestead—De- 
cember 29, 1914—Motion Denied. - 


nian Alonzo L.—Homestead— 
January 29, 1915—Affirmed. 

Flick, Madeline M.—Timber and~ 
~Stolie—May 7, 1914—Affirmed. - : 

Flick, Madeline M.—Timber and 


Stone—J une 27, 1914—Motion De- 
nied. | 

Flickinger, Henr y A.—Homestead— 
June 30, 1914-—Affirmed. 


‘Fliniaux, Henry J. C.—Homestead— 


February 19, 1914—Reversed. 
Filint,.. Paul R— Homestead—Senteni- ; 

ber 26, 1914—Remanded. oe 
Florance, J.-Esdaile—Soldiers’ Addi- 

tional—July 28, 1914—Modified. 


Floren, John—Homestead—August 28, 


1914—Affirmed. : | 
Florida, State of-Selection—-August 
12, 1914— A flirmed. , 
Florida, State of —Swamp Land—Jan- 
uary 8, 1915—Modified. ~ 
Flower, Amy M.—Water-Right Acie | 
. cation—April 24, 1914—Remanded. _ 
Floyd, — Elmore—Coal—August 14, 
*1914—A ffirmed. - | 


Floyd, Hlmore—Timber and: Stone— | 


September 26,-1914—Motion Denied. 


. Fluto, Oscar A.—Homestead—June 18; 


1914—Affirmed. - 


Flynn, Francis N.—Selection—October | 


B1, 1914——Modified. 
Foley, William J —Homestead—-No- | 
vember: 30, 1914—Reversed. 


Follett, Julia §.—Desert Land—June 
18, 1914—Reversed. 


Foltz, Kate—Desert Land—August 26, | 


-1914—A ffir med. 


‘Foncanon, Ida : ‘Smith—Desert Land— 


November 18, 1914—Affirmed. 
James Franklin—Desert 
-Land—November 18, 1914—Affirmed. 


eer . 


| Ford, 
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Foote, Elizabeth E.—Coal Land—De- 
cember 3, 1914—Affirmed: 
Foote, Oscar—Coal Land-——December 
ar 1914—A ffirmed. | bafh, 
Ford, Claude C.—Homestend—August 
-28, 1914—Affirmed. | 7 
- Ford, Daisy—Homestead—April 80, 
1914—Reversed. . 
N, M.—Coal—December 16, 
 1914—Affirmed. EG | 
Ford v. Trudgian—Homestead—Feb- 
ruary 26, 1915—Affirmed. . 
Ford: .v.. Wakefield—Homestead— 
| March 26, 1914—Petition Denied. 
aes v, " Wakefield —Homestead—June 
, 1914—Motion Denied. 
aa Arthur R.—Soldiers’ 
 tional—May 27, 1914—Affirmed. 


Forsyth, Arthur R.—Soldiers’ Addi- 


tional—August. 13, Sh aa De- - | 


nied. 


Fortson, Virgil HK —Desert t Land—April 


10, 1914—Reversed. 


-Foskett, L, D.—-Repayment—Tune 18, 


1914—A firmed. 


Foster, Edith R._—-Homestead-—Novert- : 


‘ber 14, 1914—Modified. ._ 
- Foster, -George D.—Desert Land— 
March 18,-1914—Reversed. 


Foster, Isaac ©.—Homestead—October | 


7,. 1914—A firmed. 
Foster UV. 
- 19, 1914—A firmed. 

Foster v. Menz—Homestead—Decem- 
ber 29, 1914—Motion Denied. ._ 
Foster v. Watrous—Homestead—Au- 

gust 25, 1914—Petition Denied. - 

Foster v. Watrous—Desert TLand—De- 
_cember 26, 1914—Petition Remanded. 

Foster v. Wilson, assignee of Baylis-— 
Desert Land—August 25, areal 
tition Denied. © 


Fourt, Edgar L.—Soldiers’ Addi- 
_ tional—Decembe er 16, 14 Ar 
* firmed. | 


Fowler et al. v. "Johnson —Homestead— 
| uly 13, 1914-—Affirmed. | 


Fox; Margaret M.—Homestead—July 


14; 1914—A ffirmed. 


| Fox Vv. Petrun—Homestead—March 12, 


1914— Affirmed. 
Frame, 
tember 14, 1914— Affirmed. 


Francis, Mary 


Addi- 


Menz—Homestend—October . 


'Frizelle, Uri E 
ary 81, 1914—Remanded. 


Jennie Piet ueedne 
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J:-—Desert Land—Jan- 

- wary 31, 1914—Reversed. | 

Francis, Mary J.—Desert Land—May 
28, 1914—Motion Denied. 

Francis v. Clark—Desert Land—March 
19, 1914—Certiorari Denied. 


Frank, Martha M. Repayment 


tober 30, 1914— A firmed. 

Frank ° v, -Neher—Homestead—Mareh 
12, 1914—A fiir med. 

Franklin v. Southern Pacific R. He - 
. Co.~—Desert Land—December 26, 
“1914—A firmed. — 

Fraser v. Chaves-—Homestend—Febr'u- 
ary 27, 1915—Affirmed. a 

Fraser v. Southern Pacific R. R. Co.— 
‘“Homestead—December 16, 1914—Af- 
firmed. : 

Fraunhofer v. ‘Rearden—Mineral—No- 

vember 18, 1914— Affirmed. 

Frazier, Alice M.,now McNary—Home- 
stead—August 14, 1914—Affirmed. 


- Frazier, James B.—Desert Land—Oc- 


- tober 6, 1914—Affirmed. | _ 3 
Frazier, Katherine R.—Desert Land— 
October 17, 1914—-Affirmed. 


- Frazier, Robert 'T.—Desert Land—Oc- : : 


- tober. 16, 1914 Affirmed. . 

Frederich, Richard H., M. L. Walker, 
trans. — Homestead = March 19, 
1914—Affrmed. 

Fredrikson J ohn—Homestead—Febrv- 
ary 14, 1914—Remanded. 


_- Freeman, Bradford B.—Homestead— 


March 25, 1914—-Reversed. 
French, Henry A.—Timber and Stone— 

September. 26, 1914—A firmed. ye 
French v. Johnson—Homestead—Oc- 

tober 17, 1914—Aflirmed. 


“4 Frevert, William 1.—Desert Tang: 


October 31, 1914—Affirmed. 
Fricke, - “William—Homestead—August 
81, 1914—Modified and Remanded. 


Fried, Harvey C.—Homestead—March 
~~ 11, 1914-Reversed. 


Fried, Laura A.—Homestead—October 


19, 1914—A firmed. 
Friedek, Theresa, W. E. Moses, trans.— 


Homestead — March 19, 1914 — Af- _ 


firmed. . 
—Desert. ee anu- 
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Frohmader, Bert F.—Homestead—Oc- 
tober 20, 1914—~Reversed. 


~ Frolich, Fred—Hoinestead—June 18, 
1914—-A firmed. 


Frolich, Fred—Homestend—Webruary. a 


16, 1915—-Motion Denied. 


From, Theron J.—Homestead—March - 


27, 1914Petition Denied.. — 
Frontier Investment Co. vv. Smith— 


Homestead—August 18, 1914—At- | 


firmed. 
| Frye, Alonzo H.—Repayment—October 
80, 1914—A firmed. 


Frye, Leslie ‘E.—Homestead—Angust 


$1, 1914—Reversed. | | 

Frymire vv. New Mexico—Homestead— 
_ August 31,. 1914—A firmed. 

Fuller, Charles W., The Northwest 
Timber Co., trans.—Timber and 


--- Stone-—December 16, 1914—Petition 


Denied. 

Fuller, Emma C., The ‘Norinwest: Tim- 
‘ber Co., trans,—Timber and Stone— 
December 16, 1914—Petition Denied. 


Fuller, Morace—Homestead—February | 


16, 1915—Petition Denied. 
Fuller v. Thompson — Homestead — 
February 21, 1914—-Reversed. 
Fulton v. Northern Pacific Ry. 
Homestend-—March. 19, . 1914—Af- 
_ firmed. — ; oe 
Furrey, Solomon O.—Desert Land— 
February 27, 1914—Dismissed. 


_ Furseth,. Ole B.—Timber and Stone— | 


December 12, 1914—Affirmed. 
Furtsch, George C.—Desert Land— 
' February 4, 1915—Affirmed, — 


Gdasch, Frank—Homestead—Decem- 
- ber 12, 1914—Affirmed. 


Gagnon, Georgia, now. Grimm, et al.— | 


Timber and Stone—March 25, 1914— 
Reversed. 


Gagnon, J. B —Selection—J anuary 29, 


1915—A firmed, 


Gagnon, John D.,. et al _—Timber and - 


_Stotie—March 25, 1914—Reversed. 
Gagnon. v. Burke—Desert Land—Oc- 
. tober 29, 1914—A firmed, a*g 
-. Gallagher, 

February 18, 1915—Modified. 
Gallegos, Ferriolo—Homestead—July 

Pa (1914—Vacated. | : 


Garcelon, 


Co.— . 


Harry M. —Homestead— fe 
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Gallup v. Northern Pacific Ry, Co— — 
| Homestead—February 25. 1915— 
Motion Remanded. | 


Gamble. v. Northern Pacific Ry. Co. ee < 
1914—- 


Timber and Stone—May 27, 
' Affirmed. 


Gamble v.: Northern Pacific Ry: Co.— 


Selection—May a 1914—Motion De- 
nied. 

Gamble v.. Northern Pacific Ry. Gb 
Soldiers’ Additional—August. 31, — 
1914-—A firmed. . 


Gammill, Charlotte M. = Hi ead 


March 9, 1914—Reversed. . 
Gammill, Reefy . C.—Homestead _ 


~ March 9, 1914—Reversed. 


Gangeness: v, -Marstradoir — Home- 


- stead—November 14, 1914—A firmed. a 


Gantz, Jacob S.—Mineral—April 18, 
1914—Modified. - 

Garber, Robert \.—Homestead—Feb- 
ruary 21, 1914-—Reversed. 

- Frank—Desert Land—No- 
vember 27, 1914—Reversed. 

Garcia, Teodore—Homestead—July 13, - 
1914— Vacated. 


-Garcia, Thomas ¥.—Homestead—May 


9; 1914—Reversed. | 

Gareia -v. Canghlin—Homestead—No- 
“vember 30, 1914—Reversed. . 

Garcia v. Santa Fe Pacific R. R. Co.— — 
Homestead—March 7, 1914—Re- 
manded. 

Gard, Mary E. J. —Repayment=Octo- 7 
ber 30, 1914—Affirmed. 

Garden, Lucy, Hoo Hoo Lumber Co., 
. trans, — Homestead — J anuary *, 
1914—Rever sed. | ) 

Garden, Lucey, “Hoo Hoo ‘Lumber Co., 
- trans —Homestead—aApril 18; 1914— 
Motion Denied. 

Gardipee v, Dineon—Homestead—No- 
-vember 14, 1914—Reversed. — 


Gardipee v, Dineen—Homestead—Feb- 7 


. ruary 15, 1915—Motion Denied. 
Gardner, Allison D, F.—Desert Land— 
October 31, 1914-—Affirmed. 


Gardner, Belle H.—Timber and Stone— 


December 16, 1914—Affirmed.- 
Gardner, Ira N.—Timber and. Stone— 
+ December 16, 1914—Affirmed. - 


Garfield, Lena M., Heirs of—Home- 


: stead—April 30, 1914—Vacated, 
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Garino v. Barrett—Desert Land—Oc- ‘ 
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tobe er 7, 1914—Affirmed. 


| Garlow Vv. -Lytle—Homestead—August 
Maes b- 1914—A firmed. | re 


Garmany, James F.—Homestead—J uly 
22. 1914—Rever sed. 


'- Garner, Naomi, .The Northwest ‘Timber 


Co:, trans.—Timber. and. Stone—De- 
cember 16, 1914—Petition Denied. 


Garner v. Hanby—Desert ‘Land—Octo- 


ber 12, 1914— Affirmed, 

Garnett v. ‘Hickey—Minetal—August 
12, 1914—A firmed. | 

Garrett, Albert J. —Homestead—Sep- 
tember 18, 1914—Remanded. 


Garrigus, Lewis C.—Homestead—Sep- 


tember 21, 1914—Affirmed. 
Garvik, Tosten G. —Homestead—J anu- 
ary 2, 1914—V acated, 


. Gashaw. Jack—Homestead—N ovember 


 %, 1914—Affirmed. 


. Gaston, 


Gassiot y.. New Orleans Pacific Ry. 


. Co. —Homestead—March 9, 1914—. | 
} - Gibbs: v. Hamilton—Homestead—Jan- 


‘Dismissed. 


- Gastine, William — Homestead — June : 
. Gibbs 2,. 
-. 28, 1914—Affirmed. 


30, 1914—A fiirmed. 
William—Homestead—Febru- 
ary. 21, 1914-Reversed. 


-. Gaston et al. v, Peavey et al.—Lieu 


Gay, Charles, et al.— Water Rights— 


| Gebauer, 


Selection—May Fi Oe ee eon 
Granted. 
Gaston et al. v. ‘Peavey et al. Home 


. stead—February 26, - 1915—Vacated. 


Gates and Rawis—Military Bounty 


Land ' Warrant—J une 30, 1914—At- 
firmed. 


Gates, Clayton G.—Homestead—March : 
 Giesem, Frederick W.—Homestead— ; 


19, 1914—Reversed. 


Gates, Raymond M. —Homestead—De- | 


- Cember 8, 1914—Reversed. 
Gates v. Northern Pacific Ry. Co.— 


Homestead—June 29, 1914—A firmed. 
Gavica v. Pethtel—Homestead—Octo- 


ber 26, 1914—A ffirmed. 


, August 25,.1914—Affirmed. _ 
Gay, Charles C., 
October 13, 1914—Motion Denied. 


Gaylord C. -Perey—Homestead—Sep- 


tember Lis 1914 Vacated. 


--. tember 30, 1914—Affirmed. 


- Gestal, 


et al.—Homestead— 


Mabel—Desert Land—Sep- 
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Geise, Walter J. —Homestead—Septem-_ | 
ber 26, 1914—Reversed. | 


-Gemberling, Edwin L., Alfonso Jack- 


son, trans —Homestead—November 
19, 1914—-Affirmed. “5 
Gentner, . George P.—Homestead— 
_ March 25; 1914—Remanded. 
George, John T., et al —Survey—Sep- 
tember 5, 1914—Petition Denied. 


George, Lee A, —Desert Land—Septem- © 


ber 21, 1914—A firmed. 
German, Joe—Desert Land—Septem- 
ber 14, 1914—Reversed. 


Geros. v. Hgan—Homestead—Septem- 


ber 14, 1914— A ffir med. 


Gerry v. Miller—Desert Land—Janu- | 


ary 29, 1914—A firmed, 

Peter 
ary 26, 1914—Revérsed. | 

Gibbs, Nettie -C—Homestead—April 
29, 1914—A ffirmed. 


Gibbs Vv, Custine—Homestead—August ee. | | 


21, 1914—Affirmed. : 


uary 14, 1915—A firmed. - 
Thomas—Homestead—J une 


Gibbs | v. Thomas — Homestead — Oc- 
tober 6, 1914—Motion Dismissed. 
Gibson, ‘Andrew-—Desert. aaa 
28, 1914—Affirmed. | 
Gibson, Andrew. _ Deed Land—Sep- 
~ tember 21, 1914—A firmed. 


Gibson, Andrew—Homestead—October : 


17, 1914—A ffirmed. a 
Gibson, ‘William N.— Homestead — 
Mareb. 9, 1914—A firmed. | 


- August 27, 1914—Affirmed. 
Gifford V. Hankey—Desert Land—Feb- 
’ ruary 26, 1915—Modified. 
Gigrich v. Dee one ae ey 29, 
-1914—A firmed. | os 
Gilbert, William H.—Repayiient—Oc- 
- tober 80, 1914—A ffirmed. = 
Gilbert v. King—Homestead—3: anuary 
28, 1914—Petition Granted. 
Gilbert »v. King — Survey — November 
- 14, 1914—-Petition Denied. | 


Gilbert »v. King—Homestead—January a 


20); 1915—Petition | Denied. . 
Gilbertson, Arthur—Homestead—May 
29, 1914—Reversed. 


M.—Homestead—J anu-— i 


Gist, 
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"Gilbreath, Car lisle G—Homestead— 

June 23, 1914—-Afiirmed. 

Giles, Daniel W.—-Homestead=— August 
28, 1914—A firmed. 


Giles, Samuel . — Homestead —Pebri- 


ary 5, 1914—Remanded. 

Gilfeather v. Northern Pacific. Ry. 
Co, .—Homestead—J une 20, 1914—-Af- 
firmed, aes 

Gill, George P.Homestead—October 
17, 1914—-Modified and Remanded. 

Gill, 
1914—A firmed. 

-_Gillaspy, Irving — Homestead — April 
28, 1914—Reversed. 

Gillespie, Gertrude—Homestead—Oc- 
tober 20, 1914—Affirmed. ' 

Gillett, Leroy E 

22, 1914——-A ffirmed. 

Gillett, Mary C.—Desert Land—April 
22, 1914—Aflirmed. 


"Gillett, Nellie—Desert Land—July 29, 


" 1914—Remanded. 
Gillett, Ola E.—Desert Land—Apri il 23, 
1914—A fiirmed.. 


| - Gillett v, Smarker—Homestead—De- 


cember 5, 1914—A firmed. 


Gilliam, Emma 8. —Homestead—Mareh 


‘19, 1914—A flirmed. 


Gilliam, -Hmma § —Homestead—J une, 


2, 1914—Motion Allowed. 

| Gillingham, Aubrey H.—Homestead— 
June 2, 1914—Remanded. 
Gillman v, Monaghan—Homestead— 
‘September 5, 1914—Affirmed. 


Gilmore, Charles Li—-Soldiers’ Addi: 
tional—March 3l, 1914—Remanded. 


c Girdner, Alva B.—Homestead—Febru- 


ary 20, 1914—Affirmed. 
 <Artemas R .—Homestead—Sep- 
tem 8, 1914—Reversed. 


Givan, John C.—Repayment—Decem- | 


ber 3, 1914—Affirmed. 


Givens, Joseph H.—Homestead—May _ 


29, 1914—Reversed. 


Glenn, Mary iy = Homieatena—w6eem: 


- ber 7, 1914—Modified. 


Glick v. Wiberg--Homestend-—Angust 


28, 1914—Affirmed. 


Globe Copper Mining ‘Co. ‘Wineraites 


January 29, 1915—Reversed. 


John—Homestead—February 12, 


E.—Homestead—April i. 


-. Gonzales, 


Gooding, 


Gorrie v. Northern Pacific Ry. 


_ DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


-Glud, Paul “Ca assignee of Young: et 


al—Soldiers’ - ne suse aca 27, 
1914—Remanded. 


' Goehnauer, ‘Charles N.—Hontestead—"~ ; 


April 10, 1914—Vacated.. 
Goddard, Margaret B—-Honieatend— 
October 17, 1914—Remanded. 
Goemmer, Gustavus A.—Homestead-— 
February 21, 1914—Reversed. 
Goemmer, Gustavus A _—Homestead— 
May 12, 1914—Motion Denied. 
Goen, Hthel Bi. Homestead—January 
_ 2, 1914—Affiirmed. 


Goer, Abraham L,—Homestead—Feb- 


ruary 12, 1914—Affirmed. © 74 
Goff, ‘Charles D —Desert Land—April 
10, 1914— Affirmed. - 


Gold, James M _—Homestead—Decem- 


_ ber 30, 1914—A ffirmed. 
Golden v.. ety omenvend aay 15, 
-1914—Remanded. 


. Goldensmith ef eal. v, Snow S Storm Min- . 


ing Co. —Mineral—September 14, 
1914—A flirmed, © 

Teofila M.—Homestond— 
_ April 7, 1914—Remanded. - : 
Goodfellow, Clara “I.—Desert Land— 

November. 19, 1914—Affirmed. . 

Charles O0.—Homestead— 
July 22, 1914——Affirmed.. 


—Goodloe,. Peyton V.—Homestead—No- - 


vember 4, 1914—Affirmed. . 


~ - Goodman, Jennie—Homestead—Iuly 2, : 


1914—-Reversed. __ 
Goodwin, Thomas. B., J r.—Homestead— 
July 14, 1914—Reversed. oe 


Goodwine, Ebenezer’ H. ——Homestead—. 


August 14, 1914—Affirmed. 


‘Gore, Cyrus D.; Mark B. Gill, irans,— — 


Homestead—May 9, 1914—Affirmed.. 
Co.— 
1914—Af- 


Homestead—June ~ 29, 


firmed. . 
Gorsuch, ‘Anna B.—_Desert Land—O¢- 
tober 27, 1914—Affiirmed. , 


-Gorsuch,. William T.—Desert Land— 


January. 2, “1915—A firmed. 
Goss v. Haney et al.—Homestead— 
June 23, 1914—Petition Denied. 
Gosselin, Joseph, H. P. Hulett, trans.— 
Homestead—March 19, 1914—Af- 
pre: : 


Grable, 


Graham, 


Grandstaft - Ve 


DECISIONS RELATING TO THE PUBLIC LANDS. 


‘ Martin J:, 
_Additional—J uly 


Gothberg, 
Clarke—Soldiers’ . 
2A, 1914—-Reversed. 


_~ Gott, Daniel B,—Homestead—Septem- 


ber 26, 1914—_Remanded. 


; -Gotzinger, Otto—Soldiers’ Additional— 


August 14, 1914—A firmed. 
_Gotzinger, Otto—Soldiers’ Additional— 
October 17, 1914—Modified. 
‘Gould v. Brown—Homestead—Decem- 
ber 5, 1914—Affirmed. — | 
-Gourneau, Emil A.—Indian Selection— 
March 14, 1914—Affirmed.: 


October 29, 1914— Affirmed. — 


Grabow v.,. ‘Leeman—Homestead—J une 


18, 1914—Petition Denied. 


- Grace, William A., H. W. Stephenson 


assignee—Coal—June 13, neo ie 
firmed. 


Grady, Emory Lis; assignee of Mewil- 
ae uly. 


liams—Soldiers’ 
30, 1914—Afiirnied. 


Grady vy. Parker—Desert Land—Oe- 


tober 19, 1914— Affirmed. 
Oscar ©., Robert Christian, 


Graetz, 
_trans.—Desert Land—April . 80, 
-1914—Reversed. _ 


Graham. and ° Graham—Desert Land— 
October 1, 1914.—Affirmed. - | 
Graham, George W.—Timber and 
‘Stone—February. 27, 1915—Affirmed. 


Graham, Harry’ E.—Desert Land—. 


February 4, 1915—A firmed. 

Thomas A.—Homestead— 
April 30, 1914—A firmed. =. 2 

Graham, William J ._—Homestead— 
August 28, 1914— Affirmed. 


| Grainger. v. Mahan—Homestead—Jan- 


uary 12, 1915—Affirmed. | 
‘Grampp v. Buck—Homestead—Novem- 


-. ber 18, 1914—Remanded. 
| Grams v. Northern Pacific. Ry. Co— 


Homestead—December 43; ie ae 
firmed. . 


_ January 29, 1915—A firmed. 


| Granfors ». Northern Pacific Ry. Co— 
Homestead—June 6, 1914—Affirmed. — 


Granger, 


r, Martha A.—Homestead— 
February 28, 1914—Modified. 


assignee. of | 


Grant, 


Howard D.—Desert Land— - 


. Green, ; 
,vional—January 19, 1915—Affirmed.~ 


Banks —Homestond— | 
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Grant,. Ernest W.—Homestead—April . 
29, 1914—Petition Denied. | 

Henry—Repayment—Septem- 
ber 26, 1914—<A firmed. 

Grant, William B.—Desert ‘Land— 
July 9, 1914—Motion Denied. | 

Gratak wv. Haglin—Homestead—May 4, 
1914—Reversed. . 

Grate et al. »v. Rehiat ST jmesaad = . 
February 6, 1914—Motion Denied... — 


Gray, George C.—Desert Land—Feb- 


ruary 4, ‘1915—A ffirmed.- 


Gray, Harriet B.—Desert Land—Oeto- 


ber 26, 1914—A ffirmed. | 
Gray, Harriet B.—Desert Land—De- 
cember 81,.1914—Motion Denied. 


Gray v.. Forman—Desert Land—May 7 


12, 1914—A firmed. 
Graylish, Martin J. —Desert rand 
September 26, 1914—A ffirmed. 
Graylish, Martin J.—Desert Land— 


. December 29, 1914—Motion Denied. 
Greaser, William—Desert Land—July | 


- B0, 1914—A fiir med. \ 


. Great Bend Annex Mines Co. —Min- 


eral—August 12, 1914— Dismissed. 
Great Western Gold and Copper Min- 
ing Co -—Mineral—Mareh 25, Se 
Reversed. 


Green, Hlizabeth—Homestead—Angust | 


21, 1914—Affirmed. | 

Green, ‘Herbert—Homestead—Septem- | 
ber 26, 1914—Remanded. 

Green, Ludwig — D. R. Whitaker,- 
trans. — Homestead — March 19, 
1914—A ffirmed. m7 

Merritt A.—Soldiers’ “Addi- 

Green, Samuel L.—Homestead—May. : 
29, 1914—A ffirmed. 


. Green, Thomas H. ni ies ead anine 


— ary 19, 1915—Affirmed. 
Green, WwW. Roy—Homestead—J: anuary 
25 1915—-Remanded. | 


Greenleaf v. Alvis—Homestead—Oeto- 
per 81, 1914—A firmed, . 


Greenlee, Mrs. David EB ~-Homestead— | 
December 29, 1914—A firmed. 


Gregerson v. Young — Homestead — 


August 12, 1914—A firmed. 
Gregg v. Zimmer—Desert. Land—Feb- 


* ey Tuary 28, 1914—A firmed. 


'  -Groover, 
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» Grendt, Fred, D. R. Whitaker, trans,— 


- Homestead — Mareh 19, 1914—Af- | 


firmed.’ 

Grice, Glen 6—-Homestead-—February 
- 14,.1914—Petition. Denied. 

Grier, 
29, 1914—A firmed. 


Griffen, Walter—Homestead—May 29, 


1914—-Remanded. 


Griffin, Eugene W.—Desert Land—Web- = 
. _ Gustafson, 
Griffin, Rufus M.—-Homestead—A ugust | 


ruary 15, 1915—Affirmed. 


21, 1914—Affirmed. 


_ Griffith, ‘Charles H.—Desert land 


September 18, 1914—A flirmed.. 
Griffith, Orin B.—Homestead-—April 
13, 1914—Reversed. 
“Grima, Pauline’ L.—Desert “Land— 
. August 28, 1914—Affirmed. _ 
_ Griggs, Charles—Repayment—-Novem- 
ber 4, 1914—Affirmed. 


Groh v, Judson—Homestead—Apzil 10,. 


_ 1914—Affirmed. 
Groh v. J udson—Homestead—August 
6, 1914—Petition Denied. 
Grohs v, Northern Pacific Ry. Co.— 
Homestead—June 23, 1914—Affirmed. 
Grone v. Anderson—Homestead—Sep- 
tember 9, 1914—-Affirmed. 


Grone ». Anderson—Homestead—De- 


-- cember 26, 1914—Motion Denied. 
 Gropowski v. Schires—Homestead— 
May 1, 1914—Petition Denied. | 


July “80, 1914—-Motion Remanded. 
Groves, 
July 18, 1914—Petition Granted. 
Grubb, Virgil F. —Homestead—October 
30, 1914—Affirmed.. 
. Grubb, Virgil F —Homestead—Decem- 
ber o1, 1914—Motion Denied. | 


Grubb v. Kitts—Desert Land—August 2 


18, 1914— Affirmed. 


7 Grubb v. Kitts—Desert Land—Novem- 


ber 30, 1914—Motion Denied. 
- Grube, Hugo—Homestead—June_ 12, 
 .1914—Remanded, 


Grube v, ‘Knutson—Homestead July | 


28, 1914—A firmed. 


_ Grube v cjuteon— Homestead Sane 


tember. 26, 1914—Motion Denied. 
Grundbrecher, Henry—Desert Land— 
January 28, 1915—Affirmed. . 


Marguerite—Homestead—May 


Guthrie, 


Guynes, 


Guynes, 


- Habberstad v. 
Harvey L.—Homestead— 


John La Rue—Homestead— — 


“Hadsall v. Southern Pacific Ry. 
Homestead—January 29, 1915—Af- - 


DECISIONS RELATING TO THE PUBLIC LANDS. 


+‘Grus, William, Ir. —Mineral—August 


28, 1914—A flirmed. © 
Guggenheim, Leon—Selection—Decem- 


ber 3, 1914— Affirmed. WE ey oe 
“Gulden, George M _—Homestead—Feb- 


ruary 16, 1915—Petition Denied. 


Gunter, John B.—Homestead—-August — 


13, 1914—Reversed. 


‘Guse ». ‘Lenahan—Homestead—Mareh 


9, 1914—A firmed, 

Hilma—Homestend—May 
9,. 1914—A firmed. 

Gustafson vv. 
February 16; 1915—Reversed. 


April 22, 1914—Affirmed. 
Guttormson, 
March 25, 1914—Remanded.. __ 
Guydoc, Herman—Isolated Tract— 
March 12, 1914—Reversed. - 
Elmer—Desert 
- tember 25, 1914—A firmed. | 
Nannie—Desert Land—Sep- 
tember 25, 1914—Affirmed. — 
Gwin v. 
12, 1914—Affirmed. 


Gwin v. Simon—Homestead—June 2, 


: 1914—Motion Denied. 


Haas v, 
August 31, 1914—A firmed. 

Howard, Heirs of— 

eee eae 25, 1914—Af- 


‘firmed, 


Hacker wv. Voie tao ientond Snover 


ber 27, 1914—A firmed. — 
Hacking, Joseph PaO De 
cember 3, 1914— Affirmed. . 
Hacking, Mary H—Selection—Decen- 
ber 8, 1914—Affirmed. | 
Hackney; William P:—Desert Land— 
October 29, 1914—Affirmed. | 
Hadley, Bert O.—Homestead—October 
31, 1914—Modified. 
Hadley, . Charles 
- March 18, 1914—Reversed. 


firmed. 
Hafsos, 
~ vember 18, 1914—A ffirmed. 


Hagan v. Buck—Homestead—August 


31, 1914—Affirmed. 


iT vion “Hisinewtena= | 
Wayne . J. —Desert Land— | 
Stina ‘T. —Homestead— 


7 ‘Land—Sep- | 


ees et . 


New Mexico—Homestead— 


Hie Hibiiestead _ 


Co.—_ 


Oscar K.—Repayment—No- 





DECISIONS RELATING TO THE PUBLIC LANDS. 


Hagan v, _ Robinson—Homestead—Sep- 


tember 30, 1914—A ffirmed. 
Hagelbersg, 
tember 18, 1914—A firmed. 


Hagelie, Helmer—Homestead—J: une D5 


1 914—Dismissed. 
Hagen, Johannes A., et.al. —Survey— 
September 8, 1914—Affirmed. ; 


Hagen, Nils — Homestead — February 


28, 1914—-Vacated. 


~ Hagen -2v. Carlson—Honiestead—Octo- 


per 12, 1914—A firmed. 


Hagerman, Henry E.—Desert er 


_ December 29, 1914—Aflirmed. 

Hage v. Moore—Homestead—October 
27, 1914—A ffirmed. ; 

Haglund v. Northern Pacific Ry. Co.— 
_ Timber | and Stone —May at 1914— 
Affirmed. 


ber 20, 1914—A ffirmed. 
Haight, Lewis R. —Homestead—Decem- 
ber’ 30, .1914—Reversed. 
Haines; William R.—Timber and 
Stone—February 25, 1915—A fliirmed. 
Hakala, J acob—Homestead—J analy 
- 29, 1915—Affirmed.. 
-Haker, 
ruary 25, 1915—A ffirmed. 


Halecumb, J onas—Homestead—J uly 18° 


1914— Petition Denied. 


- Haleumb; Tons Hotentsall Septal. © 


ber 26, 1914—Motion Denied. 


Hale, Benjamin F —-Homestead—Octo- 


ber 12: 1914—-Reversed.. 


Hale, Myrtle H.—Desert. Land—J aly: 


80, 1914—Reversed. 


. Hall, Andrea D.—Desert Land—J une 


- 29, 1914—A firmed, - 


Hall, Arthur W.—Timber and sione- | 


‘September 26, 1914— Affirmed. 

Hall, Eugene A., assignee of Glover— 
Soldiers’ Additional —September 26, 
1914—Reversed. 


-Hail,. Eugene A., ‘assignee of Nance—. 


Soldiers’ Additional—May 29, 1914— 
Remanded. | : 


Hall, Bugene A., assignee | of Nae. 


- Soldiers’ Additional—October 23, 
. 1914—A firmed. 


Hall, John HE. —Homestead—J anuary 
. 29, 1915—Reversed. 
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: _ Alfred—Homestead—Sep- 


Edward E. ——Homestead—Feb- 7 
Hamilton, Cora N.—Coal—September . 
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Hall, Mabel, Heirs of-“Homentend—" a8 
' March 14, 1914—-Modified. ib. 
Hall, Maggie E.—Desert Land—Sep- . 

tember 25, 1914—A ffirmed. | 


Hall, Maria Drie ura ae 
ber 14, 1914—Reversed.’ | cues 


‘Hall, Minnie hat Land—Octo- 


. ber %;. 1914—Affirmed. 
Hall, Myra H.—Desert Land—J anuary 
19, 1915—A firmed. 


Hall, Virginia A.—Homestead—May ; | 
29, 1914—A ffirmed. ; 
Hall, Wilson D.—Desert Land—Feb- “ 


- Yuary 4, 1915—<Affirmed. 
Hall v. Bjorn—Homestead—May 29, 
1914—A firmed. 
Hall: v. Hart-—Desert Land Desens’ 
_ ber 8, 1914—-Rever sed. 


- Haller, William HHomestead—April | 
. Haigh v. Nolan—Desert Land—Oeto- 
: ; Halverson, Gilbert — Homestead—No- 


22, 1914—Remanded. 


vember 14, 1914 —A firmed. 


Haman, John—Timber and Stone—De- . 


cember 29, 1914—A ffirmed. 
Hamilton ~ and Boyce—Homestead— 
February 28, 1914—Affirmed. ~ 
Hamilton, Cora N.—Coal—May_ 27; 
1914—A firmed. ° 


19; 1914—Petition Denied. 
Hamilton, Cora L., now Hubbell— 

Homestead—September 18, 1914— 

Reversed. . 2 | 
Hamilton, Mabel M.,, now Ball—Home- 
. stead—March 81, 1914—A firmed. 


_ Hamilton, Rachel J : for Arthur L.— 


Indian -Allotment—December - 16, 
~1914—A fiirmed. | 

Hamilton, Rachel J., for George R.—-. 
Indian Allotment—December 16, 
1914—A ffirmed. 


‘Hamilton, Rachel J., for Gertrude ee 


Indian Allotment—December 16, 
1914—A firmed. a. 

Hamilton, Rachel J., for Jay L— 

‘Indian 16, 


Allotment—December 
- 1914—A firmed. | | 


Hamilton v. Quaw—Homestead-—Feb- . 
-ruary 16, 1915—A firmed. eat 
Hamlin, © George W.—Timber and 

Stone—January 29, 1915—Affirmed. 


* 


Se Hanchett, 


. Hansen, 


/~6610 
“Hammer ly t UV. Bradshaw--Homestead— 
September 30, 1914—A firmed. 
Hammersley, Ada — Homestead — De- 
~cember 26, 1914—Vacated. 
Hammond, A. B.,; selector, .C. A. Smith 
Lumber Co., trans.—Lieu Selection— 
- February. 6, 1914—Motion Denied. — 
- ‘Hammond, A.:B., C..A. Smith Fir Co. 
trans——Lieu Selection—J uly . 80, 
1914Petition Denied. | 
Hammond, ‘Arthur E., 


Browu—-Soldiers’ 
ber 29, 1914-Reversed.. 


assignee -of 


- Hammond, Charles §.—Desert Land— 


March 28, 1914—Affirmed. 


Hammond, Marian C.—Desert Land—. 


October 5, 1914—A firmed. 
Hammond, Reuben E.—Homestead— 
June 12, 1914—Reversed. ; 
John O., . assignee of 
Kottke—Soldiers’ Additional—Mar ch 

12: 1914—A firmed. | 


‘Haney, Albert A.—Homestead—Febru- 


ary. 27, 1915—Reversed. 
Hangaard. ¥. Austin—Homestead— 
July 30, 1914—Affirmed. 
Hangard, Hannah, Otis. G. 
trans. — Homestead — March 
: 1914—Affir ined. a 
Hangartner, Wilhelm G ——Repayment— 
May 29, 1914— Affirmed. ° . 
~ Wanley v. Northern Pacific Ry. Co.— 


Miller; 


Homestead—September 5, a 


firmed. 
Hanley ~ Ve Northern Pacific Ry. Co.— 


eee ee 16, 1915—Mo- 


tion Denied. 
Hannah & Devils Den. Consolidated 
— Oil Co. —Homestead—J auery. 28, 
1914—Petition Denied. 


Hanns v. Northern Pacific. Ry. Co. 


Homestead—August 31, ‘1914—Af- ~ 
firmed. 2 | 
Hannum, | Olin—Homestead—J anuary 


12, 1915- —Affirmed. 
Martinus | ‘K.—Homestead— 
- May 29, 1914—A firmed. 

Hansen v, Mann et al. Homestead 
May 29, 1914—Petition Denied. | 
Hanson, - Christian—Homestead—Oc- 
tober 12, 1914—Affirmed. » 


te. 


Additional—Octo- 7 
“Hanson v. 


Hantsch = v. 


. Harismendy, 
, Homestead—January 8, ee 
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Hanon Ve Northern Pacific ie Cis 


Homestead—J une 20, 


‘fir med. 


Hanson et al, ». Northern’ Pacific Ry. : 


Per adie | 


Co. —Homestead—August 3, 1914— 
Petition Denied. 
Hanson “et al. v. Northern Pacific Ry. 
Co. — Homestead — September - 
‘1914—Motion Denied. 
Hanson v. Northern Pacific Ry. Go 


ea 


26,” 


‘Homestead—October 29, ee eee 


tion Denied. 

Ryan—Homestead—April 

1914—A ffirmed. 

_ Johnson—Homestead— 
‘January 20, 1914— Affirmed. 

Hantsch v. 
March 27, 1914—Motion Denied. 


22, 


Hauus, Frederick H.—Desert Land— 


| December 16, 1914—A firmed. 
ruary 18, 1914—Modified: — | 
Harbison v. Copenhaver — Desert 
Land—January 16, 1914—Remanded. 


tober 31, 1914—Remanded. 


- Harding, Nathan C. —Homestead—Feb- 


19,: - . 
Harding, Reinhardt t-Repayment— a 


ruary 28,.1914—Reversed. 


December 81, 1914—Affirmed. : 
Harding, Roswell B.—Homestead— 
April 80,.1914—Affirmed. - 


Hardy, Kd. O.-Homestead —May 29, - 


1914—Reversed. 
_ January 12, 1915—Affirmed. - 
tional—April 10, 1914—A firmed. 


2. 1914—: A firmed. 


Blanche, now Lower. —— 


' tion Denied. 


Harju v. Northern Pacific Ry. Co 
Homestead—August’ 26, laialced 


firmed, 


Harlan, Charles H.—Homestead—J an- 


uary 31, 1914—A firmed. 


_ Harlan, Charles J.—Homestead—Feb- 


ruary 19, 1914—Vacated. 


Harley, Eleanor M., assignee of Eliza-- 


beth S. Brown—Desert Land—March 
19, 1914—Reversed. _ 


_ Johnson—Homestead— 


- Harden, Isabel E.—Desert Land—Oc- 


Hardy v.. Evans et al >~Homestead-+. : 
arorave, Alfred C.—Soldiers’ Addi- — 


-Hargrave, William—Homestead—J uly - 


~ 


Harbin, Edward: ‘B—Homestead—Ieb- - : 








DECISIONS RELATING TO THE PUBLIC LANDS. : 


Harman, Karl—Homestead—March 9, 
1914—A ffirmed. ex 

Harmon, John F.—Homestead—May | 1, 

_ 1914—Reversed. 

‘Harrais, Martin—Coal—December | 16, 
1914—A firmed. 

Harrigan V. _McKeever—Homestead— 
December: 26, 1914—Reversed. 

. Harrington V, Storm—Homestead—De- 
‘cember 30, 1914—Dismissed. 

Harris, Ada. J. —Homestead—January 
9, 1914—A firmed. : 

_ Harris, Alma—Homestead —J anuary 
19, 1915—A firmed. os 


Harris, Annie @=nesart Land-—Feb- 


ruary 16, 1915—Reversed. | 
Harris, Daniel—Homestead—Septem- 
ber 19, 1914—A ffirmed. 
Harris, Fred S8., assignee of Priscilla 
Henry—Soldiers’ eer onal anh 
27, 1914—Remanded. 


Harris, Jacob A.—Homestead—March — 


10; 1914—Motion Denied. 
. Harris, | _ Jacob A —Homestead—april 
es 1914—Petition Denied. . 
Harris, Joseph A. -— Homestead — Oc- 
tober 14, 1914— Affirmed. 
Harris, Lillie B., now Diemer—Home- 
stead—February 28, 1914—A firmed. 
. Harris, Lillie E., now Diemer—Home- 


| Stead — -May 20, 1914 — Motion De--— 


nied. 

Harris, “Weymouth W.—Homestead— 
June 29, 1914—A flirmed. | 

‘Harris, Weymouth W.—Homestead— 
September 19, 1914—Affirmed. 

: Harris, Winnie -- -D.—-Homestead—Sep- 

- tember 19, 1914—A ffirmed. 


Harris. v. Northern Pacifie Ry. Co.—_ 


: Homestead — J une. 23, 1914 - — Af. 
firmed. 


“Harris v: Sullivan—Homestead—Au- | 


gust 15, -1914— A firmed. 


Harrison, Annie Wallingford — Sol- | 
diers’ Additional—August 6,. -191¢— 


Reversed. 


Harrison; J ohn EL. — Desert Land — 


April 30, 1914—Affirmed. 


_. Harrison v. Knutson—Homestead—Au- | 


gust 26, 1914—-A firmed. 


Harrop, Roy M.— Homestead — April 


20, 1914—Petition Granted. 


- Harter, - 


‘Har tley, | 


Hartt, D. N, 


_ Hatcher, Charles 
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- Harrop, Roy M —Hoinestesd—May 6 


1914— Petition Modified. 


Harr op, Roy M. —Homestead—J une 27,0 


1914—Motion Denied: 


Hart v,. Cox—Desert Land—January — 


. 29, 1914— Petition Denied. | 7 
Harter, Charles == Hamesiead=0e- 
tober 14, 1914—Vacated. 
Daisy M ——Homestead—May 
29; 1914—A firmed. 
Leonard—Eomestead—Sep- 
— tember 26, 1914—A firmed. | 


| Hartsell, Kate W.—Homestead-—Feb: 


ruary 18, 1914—-Reversed. - 
Hartshorn, Elgin ©.—Desert Land— 
_ July 7, 1914—Reversed. — _ 
assignee of Felton—Sol- . 
diers’ Additional — J anuary’ Pe. 
1915—A firmed, | 
Hartt, Dudley N.— Soldiers’ 
 tional—April 22, 1914—Affirmed. 
Harvey v. Johnson—Homestead—May 
27, 1914—A fliirmed. 7 
Harvey | v. J ohnson—Homestead—Au- - 
gust 6, 1914—Motion Denied: 
Harwood, George W. —Homestead— 
June 13, 1914—Reversed. _ | 


Hassold, Fred A.—Homestead—July - 


25, 1914——Reversed: 


) Hastie, Hattie—Homestead—ebruary 


21, 1914—Reversed. 
Hatch Bros. Co. v. Black—Homestead— + 
August 12, 1914—Affirmed. | 
P.—Desert Land— — 
February. 9, 1915—A firmed. 


. Haugeland v. Fairchild—Homestead— 


February 25; 1915—Affirmed. . 
Haugen, Polly—Homestead—Febraary 
20, 1914—Affirmed. 


Haurula v.. Northern Pacifie Ry. Co— 


Homestead—-May 27, 1914—Affirmed. 


Hauver, Tva H.— Desert ta | 


tember. 25,.1914—A ffirmed. 


- Hauver, Eva ©£.—Desert Land—Janu- 


ary 12, 1915-—Motion Denied. 


-Hauver, George P.—Desert Land—Sep- 


- tember 21, 1914— Affirmed. . 
Havenor, William P -—Homestead— 
July 27, 1914—Remanded. 
Havens, Hedge A —Desert Land—J uly 
24, 1914—Petition allowed. : 
Havens, Maggie L.—Desert Land— 
March 14, 1914—-Reversed, 


Addi- 


Haver, Frederick W.—Desert Tend 
-. December 380, 1914—A firmed. 

Haver, Jessie R.—Desert Land—Octo- 
 -ber 7, 1914—A firmed. 

Havlik, J ames—Homestiead—aApril 22, 
| 1914—A flirmed. 


‘Hawkins, John F.—Repiayment—Octo- 


-. ber 381, 1914—A flirmed., 


Hay, C. R.,-e¢ at aes es 29; > 


1914—Remanded. - 


Hayes, James J.—Desert Land—March 


21, 1914— A fiir med. 


Hayes, James T.—Desert Land—Mareh 


, 21;-1914—A firmed. 

Hayes, Peter. W.—Homestead—J une 
18, 1914——Reversed. 

Hayes, Peter W.—Homestead—Sep- 
tember 19, 1914—Motion Denied. 


Haynes, Edwin A., e¢ al: -—Homestead— | 


- - May 12, 1914—Petition Denied. __ 
7 Haynes, Edwin °A., George L.. Neff, 


trans.—Homestead—July 30, ail , 


_ Petition Denied. 
'. Haynes, Guy—Desert Land—Septen- 
ber 21, 1914—Affirmed. 


Hays, Sam — Ho mestcat =~ BeptcHber: 


26,. {914—A firmed, 


Hazlewood, Joseph L.—Homestead— . 


August 81, 1914—Affirmed. 


_ Hazen’ v, Kissell—Homestead—Octo- - 


per 6, 1914—Affirmed, 
Healey, Emily V.—Homestead—No- 
“vember 18, 1914—Affirmed. 


- Healy, Josephine—Timber and Stone— 


October 30, 1914—Affirmed., 
Healy, Maria C -—Homestead—Febr u- 
ary 20, 1914—Aflirmed. 
Heberlein, Frederick ‘FF. A.—Home- 
. stead—August 21, 1914—Remanded. 


Hector v. Northern Pacific Ry. Co.— 
Timber and Stone—May. a, 1914— 


Affirmed. 


Hector. v.. Northern Pacific Ry. i 
(29; 


Timber and - Stone—October 
_ 1914— Affirmed. 


| ‘Heddens, Bertha L.—Homestead—Ieb- . 


_ruary 28, 1914—Reversed. 
-Hedgpeth, Delmer -O.—Homestead— 
February .26, 1915—Aflirmed.. 
Hedrick, J oseph G., assignee of Cald- 
well—Soldiers’ 
12, 1914—Affirmed. 


. Helos v. 


Additional — August: 
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gust 14, 1914—A ffir med. 
Hegna v. Hayes—Homestead—Septem- 
14, 1914— Affirmed. 


Heid, C. C. — Coal — December 16, 


1914—A ffirmed. ~ 
Heid, Kate—Homestead — September 
-14, 1914—Reversed. 
Heineman, 


Heineman, Lena—Homestead—March 
12, 1914—Reversed. 

Heinrich, J ohn —Homesteid—Septem- 
ber 26, 1914—Remanded. 


‘Hedstrom +. Albers—Homestead—Au- ge | 


Alfred—Repayment — No- 
vember 18, 1914—-Affirmed. > 


Heisel,. Elmer A. —Homestead—Febr u- a 


~~ ary 5, 1914—Motion Denied. 
Heisel, Mae Pearl—Homestead—Au- - 


gust. 12, 1914—-Reversed. 


Heisman, William — Homestead —Oc- _ 


tober 27, 1914—A ffirmed. 
Hellstrom v, Northern’ Pacific Ry. 


Co .—Homestead—August 26, 1914—. 


Affirmed. 
Helms, Robert J. ——Homestead—Janu- 
ary 19, 1915—Afftirmed. 
Nelson—Homestead—August 
18, 1914—-Affirmed. 


Heminger, Davis - A.—Desert. ‘Land— 


Mareh 14, 1914—Affirmed. 


Hemphill, Carl - M. —Repayment—Oe- : 
‘tober 81, 1914—Affirmed. | 
Henderson, Annie—-Homestead—Sep- _ 


tember 26, 1914—-Affirmed. | 
Henderson, Kdward P.—Homestead— 
February 28, 1914—Remanded. 


Henderson, Harry W.—Homestead— ° . 


April 28,. 1914—Reversed..- 
Henderson. vw, Allen—Desert 
January 19, 1915—Affirmed. 


vember 19, {914—A firmed. 
Henderson v. 
February 25, 1915—Motion Denied. 
Hendricks v. Kribs—Lieu Selection— 
February 10, 1914—Petition Denied. 
Hendrickson, 
January 28, 1915—Aflirmed. 


Land— 


—Garcia—Homestead— 


Henderson 4. Garcia—Homestead—No- a 


. Hans P.—Homestead— . 


Henley, Maud S.—Desert Land—Au-_ 


gust 28, 1914—A firmed, 


- Henricksen, Eva—Desert Land—Feb- 


ruary 10, 1914—Motion Denied. 
Henry, Fred T.—Desert Land—Febru- 
ary 21, 1914—Motion Denied. 








DECISIONS RELATING TO THE’ PUBLIC LANDS. 


Henry, Michael—Soldiers Additional— 
- January 16, -1914—Remanded. 


Hiénedih: William R., assignee of House-. 


_ wright — Soldiers’ Additional — No- 
vember 18, 1914—Affirmed. 


-. Henttonen: v. Stevens — Homestead — 
a Higby, 


August 18, 1914—<A ffirmed. 


Herkner, Richard A.—Desert Land— 


‘February 4, 1915—Affirmed. 
Herland, Robert H.— Homestead — 
April -22, 1914— Affirmed. 4G 
- Hermann v. Northern Pacific Ry. Co. — 

- Selection—August 8, 1914—A firmed. 
_ Hermann v. Northern Pacific Ry. Co.— 


Homestead—September 26, - i914— 


- Motion Denied. . 
Hern, John leer ea 26, 
1914—A firmed. . 


Herrick, Hobart—Desert LandSep- 


tember 26, 1914—A firmed. 

Hershberger v. ANE aser = Foie: 
ceend_—Pepviniey 16, 1915—Reversed. 

Hershman v. Heirs of Crist—Desert 


Land—November 27, 1914—Affirmed. — 


Hertzler v. Northern Pacific Ry. Co.— 
- Homestead—August 31, —1914—Re- 
versed. — 

Herzner, Joseph—Desert en 
tember 26, 1914—A ffirmed. 


_-. Heslop, Charlotte M.—Desert Land— 


August 21, 1914—Remanded. 


| Hewitt v. Northern Pacific Ry. Co—. 


Selection — October 19, 1914 - — Af- 
‘firmed. 

Hewitt Vv. ‘Northern Pacific Ry. Co.— 
" Selection—December 


. tion Denied. 


Hexum, Ber tha—Repayment—Decem- 


: Hill, Addie K.—Desert Land—Septem: 
Murphy—Homestead— | 


ber 5, 1914—A firmed. 
‘Heydlauff | O. 
February 4, 1915—A firmed. 


15, 1915—Instructions. 


” Hickey v. Sheridan—Homestead—Av- 


gust 28, 1914—Afiirmed. 


‘Hicks, Edward C.—_Homestead—Feb- 

| ruary 15, 1915—Reversed. 

_ Hicks, Elbert—Homestead—September 
26, 1914—Remanded. - 


Hicks, George B:—Homestend—Octo- 
ber 14, , 1914—Vacated. ‘a 


‘Hightchew, J ames 


Higley, 


Hilger, 


29, 1914—Mo- ' Hilger, David, assignee of Ritchie— 
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Hicks, Jk ames ee are ee 

- tember 26, 1914—Reversed. | 

Hicks, Nelson E. —Repayment—Febru- 

~ ary 26, 1915—Petition Denied. — -: 

Hidden, Georgia A.—Homestead—Oe- 
tober 31, 1914— Affirmed. 

Charles P. —Homestead—Feb- 

. ruary 19, 1914—Reversed. _ oa 

Higby v. Benson—Homestead—August 
26, 1914—A firmed. 


_ Higgins, Edward 1. Homestead-—Avu- | 


- gust: 25, 1914—A firmed. 
Higgins, Marian L., Heirs of —Home- 


stead—September 26, 1914—Affirmed. 


Highland Consolidated. Coal Co. —Coal 
Land—May 28, 1914—Modified. 


- Highland Consolidated Coal Co. —Coal 


Land—November 7, 1914—Affir med, 
September 26, 1914—Vacated. 
gust 12, 1914—A flirmed. 


Hilborn et al, v. Dewey—Homestead— — 
February 26, 1915—Affirmed. | 


Hileman, Margaret A.—Homestead— 


January 9, 1914—A firmed. 


Hileman, Margaret A.—Homestead— 


. May 12, 1914—-Motion Allowed. 


Hilger, David, assignee of Br rewster—_ ~ 


‘Soldiers’ Additional—March 

| 1914—Remanded. | ane 

Hilger, David, assignee. of Hinton— 
Soldiers’ Soe ue CTU. 19, 


1914—-Closed. 


ae 


Homestead—May 29, 1914—Aflirmed. 


- Soldiers’ Additional—July 80, 1914— 
Motion Denied. | 


ber 26, 1914—A fir med. 


Hill, Edwin B.—Timber and Stone— 
Heyrock, ‘John—-Homestead—February - | . 


“May 1, 1914—Affirmed. ; 

Hill, Eliza A.—Homestead—February 
16, 1915—Reversed.. 

Hill, Ellen, now Spidle—Homestead— 
March 9, 1914—Reversed. 

Hill, Henry—Desert Land—September 
26, 1914—Affirmed, _ 

Hill, James L,—Homestead-—October 8, 
- 1914—Reversed. 

Hill, Madison G. —Desert Land-—Mareh fh 
12, 1914—Affirmed. : 


A.—Homestead— 2° 


Charles. H.—Homestead—Au- oe 


David, assignee of . Pavieot 7 
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‘Hid, oe L—Timber and stone— 
May 1,. 1914—A firmed. 


se Roland G., assignee of Shepherd— 


Soldiers’ . 


conse eerer 26, 
1914— Affir med. ' 7 


Hill, Roland G.—Soldiers’ Additional— . 


" October 29, -1914—A firmed. 
‘Hill, Roland G.—Soldiers’ Additional— 
- October 30, 1914—Reversed. | 


Hill, Thomas P., assignee of Sanford— | 
. Soldiers’ Additional-—November LB; ( 


1914—A firmed. 
Hill». Booth—Desert ‘Land—Mareh 
(12, 1914—Affirmed. : 
Hill v. Booth—Desert Land—June 18, 
- 1914—Motion Denied. 


| Hiller, Sam. —Homestend — May 29, | 


1914—-Remanded. 
. Hills, Martha A Ome See en 
ary 28, 1914—Reversed., | 


Hillstrom, Jake—Homestead—Aaugust : 


. 28, 1914—Affirmed. 3 

| Hilt v. Gregoire—Homestead—Septem- 

‘ber 26, 1914—Revyersed. 

' Hilt v. Gregoire—Homestead—Decem- 

. ber 16, 1914—Motion Denied. 

Hilton, Jennie—Townsite — December 
16, 1914—A firmed. | 

Hinkle wv, " Wherley—Homestead—De- 
eember 3, 1914—Affirmed. 

Hinkley v. Martens—Desert Land— 
October 20, 1914-—Affirmed.. 


Hines, Jane I.—Homestead—February. 


12, 1914—-Reversed. | 
Hinton, Charles H., Southwestern 
-Townsite: Co., trans.—Homestead— 

. January 2, 1914— Affirmed. 


Hinizen v. Lohr—Hoinestead—August 


6, 1914—A ffirmed. | 
Hirsch v. Ruppel—Desert ‘Tand—Au- 
gust 31, 1914—Petition Denied. 


‘Hitchcock, Lytton B—Homestead—_ 


October S15 1914—_Reversed. 


- Hitz, Herman, Jr —Homestead—De- 
cember 16, 1914—Affirmed. 


_ Hoban, Thomas F., et al.—Soldiers’ 


Additional—November 30, (1914— 
‘Modified. 
- Hobart Vv, “McConnell—Homestead— 


October 29, 1914—A firmed. . 


-Hockema, Sjverd J. __Homestead—J: an- 
wary 2, 1914—Reveised. 


: Holstein, 


Hocum v. Ma 


ary 28, 1914—Petition Denied. 
Hodges, Bernard S.—Reduction | of 
‘Area—October 30, 1914—Affirmed. 


Hoelker, John J.—Desert Land—No- 


vember 24, 1914—Affirmed. 
Hoff, Gust—Homestead—January 19, 
1915—Affirmed. 


~ Hoff, William—Desert Land—J anuary 


29, 1915—Affirmed. 


‘Hoffman, Albert—-Homestead—d uly 9, 


1914—Remanded. 


Hoffman, George—Homestead—Murch 


21, 1914—Reversed. 


Hoffman, James F.—Homestead—Sep- ; 


tember 8, 1914—-Modified. 


Hoffman, Lena - A.—Homestead—-Au- 


gust 22, 1914—-Modified. 


Hoffman, Walter E. — Homestead — 


July 22, 1914—Modified. 


Hogan v, Lyman—Desert. Land—Feb- see | 


ruary 21, 1914—Affirmed. 


Hogan ». “Moore—Homestead—August 


26, 1914—A firmed. 


Hohenberger v, Seiby=— Homestead = 


September 14, 1914—A firmed. | 
Hoisington v. Shay—Homestead—Jan- 
uary 28, 1915—Affiirmed. | 


-Holeomb, D.: Graham—Homestead— 


August 12, 1914—-Dismissed. 


Holden v. Brees—Homestead—Novem- | 


ber 18, 1914—A ffirmed., 


Holder, Matthew A.—Homestead—Oc- . 


tober 12, 1914— Affirmed. 


Holgate, George H. — Timber and 
_ Stone—December 38, 1914—Reversed. 
Holladay, J oseph A. ~~ Homestead — 


_ March 21, 1914—A ffirmed. 


Holland, Reuben T. — Homestead —— 


~“Mareh 11, 1914— Reversed. 


‘Hollingshead, William C -—Homestead— 


April 80, 1914—-A firmed. 


Hollis, Horace—Homestead—October. 


30, 1914—Affirmed. 


‘Holloway v. Wood-—Homestead—Octo- 


ber 31, 1914—Petition Denied. 


Holm v. Northern Pacific Ry.. Co— | 


Timber and. Stone—May 27, 1914— 
Affirmed. 
Bertha 
pease ee 15, 1915—Rema nded. 
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Holt, James M. —Desert Land—Febru- 
ary 9, 1915—A firmed. 


| Holt, J ohn—Homestead-—February 16, 


1914—Remanded. 


Holt, John W.—Desert Land—Febru- 


ary 4, 1915—Affirmed. 
Holt,  Lizzie—Desert Land—February 
4, 1915—Affirmed. 7 
Holtaner, -Geor ge—Desert Land—Oe- 
tober 7, 1914—Reversed.| 
Holverson v. Brassfield—Homestead— 
January 28, 1914—Motion Denied. — 


Holverson v. Brassfield—Homestead— 
Hoss, Susan—Timber and Stone—De- 


November 14, 1914—Motion Denied. 
Homan, Fletcher—Timber and Stone— 
January 29, 1915—Affirmed. 
Honnen v. Southern Pacific R. R. Co.— 
Desert Land—December 3, 1914—Af- 
- firmed. 


Honnen. v. Southern Pacific Ry. Co 


_ Desert - ‘Land—February 15, 1915— 
Affirmed. 


_ Hoph, Cecil, et al. _Honiestead—Sen- 


tember 25, 1914—Motion Denied. 
Hopkin, sie Ne aac a ae 
“21, 1914—A ffirmed. 


_ Hopkins, Louis J., assignee of Ward— 
27, - 


Soldiers’ - - Additional — April 
1914—Motion Allowed. 


1914—A ffirmed.. 


Hopkinson, Edward W.—Homestead— ; 


_ September 26, 1914—Affirmed.. 


‘Hopp, Katie E.—Desert Land—Febru- 


ary 17, 1914—Reversed. 


Hopp, Katie E.—Desert Land—July 2, 


| Horkan, Margaret—Desert Land—Jan- 


1914—Motion Denied. 


Hoover, 
_ tober 27, 1914—A firmed. 


‘Hor kan, George—Repayment—October 


30, 1914—Affirmed. 


uary °28, 1915—Affirmed. 
Horn, Btta—Homestead—Je anuary 3, 


Ss 1914—Remanded. 


Horner, Mildred, nee Vitkers— ome. = 
stead: — September . 19, . ‘1914 | lees - AE 
firmed. 


Hornsby, Mary | .—Homestead—J ‘aly : 


2g. ‘1914—Reversed: 


a Hotaling, ‘Richard N., 


Hough, 


Howell, - 


James L —Homestead—Oc- | : 
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‘Horsh v. Northern Pacific Ry. Co— | 
Homestead—November 19, 1914—Af- 
_ firmed. 


_ Hosking, Wm. C.—Desert Land—Jan-. 


uary 29, 1915—Affirmed. a @ 
Hoskins v. Munson—Desert tan | 
. March 12, 1914—Reversed. _ 
Hoskins v. .Munson—Desert Land— 
June 27, 1914—Motion Allowed. 
Hoskinson, Alfred. "T.—Homestead— 
August 28, 1914—A firmed. _ 
Hoss, Helen M —Timber and Stone— 
July 2, 1914—A ffirmed. 


cember 16, 1914—A ffirmed. 

assignee of Me- 
Arthur—Soldiers’ Additional—Sep- . 

- tember 25, 1914—Reversed. 


. Houck, ‘Ida—Homestead—October: o7, | 


- 1914— Affirmed. 

Ray M —Homestead—August 
18, 1914—Modified. | 

Houle, La Rose (2 cases)——Indian Se- _ 
lection—March 14, 1914—A firmed. 

Howard, .Charles H.—Homestead—Jan- 

- uary 25, 1915—Petition Granted. | 

Howard, Ralph N.—Homestead—Sep- 
tember 21, 1914—Affirmed. | | 


Howe, Chester W.—Homestead—Janu- os 


Hopkins, Louis J., assignee of Ward— | 
’ Soldiers’. Additional — August. 26, 


ary 14, 1915—Affirmed. | | 
Howe et al. v. Esh—Homestead—Sep- - 
tember 26, 1914—Modified. : 
Howe, William H.—Soldiers’ Addi- 
-tional—August 31, 1914—Affirmed.. 
Howell, Jane H., assignee of Blewett— _ 
Desert: Land—November hs 1914-— 
Reversed. 
Melville - — Homestead — May 
26, 1914—Affirmed. 
Howell v. Robinson—Desert Land— | 
J uly -29, 1914—A firmed. 


Howendobler, Glenwood H. —Hoitie- 
. -stead—September 26, | 1914—Re- 
versed. ‘ : 


Howington, Marcus W. 2 seipaneeisaal 


April 30, 1914—-A firmed. , 
Howland, Milton 5H —Homestead— 

March 12,. 1914—Reversed. ) | 
Hoyt ». Koribs—Homestead—April sy ae 

.1914—Affirmed. | 


Hoyt wv. Northern Pacific Ry. Gone a 
- Military Bounty Land—December 12, | 


poe ee 
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Hubbard,. M. and is S.Right of 
‘Way—September 21, 1914—A firmed. 
Hubbard v. Northern Pacific Ry. Co.— 
a Homestead—May 27, 1914——Affirmed. 
Hubbard v, Weigel—Homestead—Octo- 
_ ber 81, 1914—Petition Denied. 
. Huber, Samuel H.—Homestead—Feb- 
' ruary 21, 1914Reversed. . 


Huber @. Von Herrmann—Homestead— 7 


— October 12, 1914—Affirmed. 
Hudman, 
' gust 21, 1914—Affirmed. 


Hudson 2.. Bell—Homestead—August. 


31, 1914—Affirmed. 


Hudson ». Bell—Homestead—Novem- ' 


’ ber ¥%, 1914—Motion Denied. 
Hudson v, 


March 12, 1914—A firmed. 


Hudson v. Mooney—Homestead—Feb- 


ruary 28, 1914—Affirmed. 


Hudspeth v. Guidinger—Homestead— 
_ Humphreys, Harvey, The Northwest 


December 12, 1914— A firmed. 
Hueth v. Simon St. Pierre Dionne— 


Homestead—March 11, 1914—Peti- — 


tion Denied. 


Huffman, John S.—Desert ° Land—No- 


vember 7 7, 1914—Affirmed. . 


‘Huffman, John §.—Desert Land—Jan- _ 


. wary 29, 1915—Motion Denied. 
Huggans, 
. Stone—August 18, 1914—Affirmed. 


Hughes, Alvin L.—Homestead—May 
29, 1914—A ffirmed. _ 
Hughes, Emmet J. — Timber and 
: Stone—February 10, 1914—Affirmed. 
Hughes, Robert H.—Timber and 
Stone—August 28, 1914—-Affirmed. — 
Hughes, Robert H. — Timber and 
_ Stone—November. 4, 1914—Motion © 
Denied. "3 - 


Hughes. v. Northern Pacific Ry. Co:— 
_Selection—J une 18, 1914—Affirmed. 


Hughes v. Northern Pacific Ry. Co.— | _ 
26, ” 1914— 


_ Homestead—Septemiber 
Petition Denied. 


Hughes, : ‘Tom P.—Homestesid—August | 


6, 1914—-Remanded.- 

Hughes, William R -Homestead—May 
7, 1914—-Remanded. 
Hughett, Alvie | D.—Desert 

March 18, 1914—Reversed. 


{ohn H.—Homestead—Au- | 7 , 
| Hulsy, William H.—Homestead—Au- : 
gust 22,-1914—Modified, . 


‘Buchanan—Homestead-— - | 
"Humpbreys, Cecil: 7, The Northwest . 


. Humphr eys, 


George H,— Timber and 


Hunt, 


Hunter v.. Noakes — Soldiers’ 


‘Land— 
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Huitt, ‘award ad Be __Homestead—Sep- 
tember 26, 1914—Remanded. © | 

Hulet, Charles E.—Homestead—Jan- 
uary 28, 1915—A ffirmed. | 

Hull, ‘Marguerite EK. —Homestead—Feb- 
ruary 14, 1914—-Petition Denied. 


Hull, Tracy D.—Homestead—May 26, 


1914—A firmed. 


Hull v. Mudd, assignee of Oattiogs 


Desert Land—December » 16, 1914— 
Reversed. 


Humphreys, Arthur E., The North- 
west Timber Co., trans.—Timber and | 
Stone—December 16, 1914—Petition | 
Denied. ae 


Timber Co.,- trans. —Timber and | 
- Stone—December- 16, i ee 
Denied. 


Timber Co., trans. —Timber . and 
Stone—December 16, dole Peron 
’ Denied: . 
Mary W.—Homestead— 
* November 24, 1914—Reversed. 


Humphreys, Sarah EH.—Desert Land— - 


March 21, 1914—Reversed. | 
Humphreys, Thomas J., The North- 
west Timber Co., trans. Timber and — 
_ Stone—December 16, dot eon: 
Denied. 


‘Hunt, Frank H.—Homestead—Febru- 


ary. 16, 1915—Affirmed, | 
- George L.—HomesteadSep- 
_ tember 26, 1914—Affirmed. 

Hunt, Sim J. ~—Mineral—November ce 
‘1914—Modified. — | 
Hunter,’ Daniel “MDesert Land— 

September 17, 1914—Reversed. 
Hunter, Frank V., assignee of Magill— 


‘Soldiers’ Additional—September 26, 
.1914—Affirmed. 
Hunter, Walter C.—Coal_—December arr 


16, 1914—Affirmed. . 
Hunter v. Heirs of C. i. Odem—Home- 

. stead—March 28, 1914—Affirmed., 
Addi- 
"tional—January 28, 1915—Motion 
Denied. 


‘Huston, - Hthel H.—Homestead—J anu- : 


; ary 12, 1915—A fiir med. 





| Hyde, 
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| Huston, Frank L. —Suryey—Angust 19, 


1914—<A fiir med. 
Huston, Frank L.—Selection—August 
31, 1914—Affirmed. | 


- Huston, Frank L.—Selection—Novem- - 


ber 18, 1914—Affirmed: 


Huston, | (eee Ieee ae Br Anderson, trans.— 


Selection — February 6, _ 1915—At 
firmed. 


“Huston, Frank L, D. D. : Wenney, 


trans, — Selection — November 80, 
1914—Affirmed. 


’. Huston, James M.—Mineral—January | 


19, 1915—Modified. 
Hutchins, 
April 29, 1914—-Reversed. 


January 12, 1914—Remanded. . , 


Hutchinson, Rober ticeomestend Au 


gust 25, 1914—Affirmed. | 

_ Elizabeth—Homestead — J anu- 
ary. 2, 1914~—-Reversed. — 2 

Hyde’ v.. Northern. Pacific Ry. Co.— 
Homestead—June 20, 1914—A firmed. 


Hyde v. Northern Pacific Ry. Co.— 
Selection—October 29, 1914—Motion : 


- Denied. 


yadinane Mark B —Repayment—No- 


vember 18, -1914—A firmed. 


‘Hynes, William C-—Homestend—April 


. 18, DOME Revered. 


Lasigl, Theodore Apert Land— 
“November 18, 1914—A firmed. 


' Idaho v. -Colwell—Selection—January : 


27, 1915—Affirmed. 


“Tdaho v. Northern Pacific Ry. Co —Se- . 
lection—October 30, 1914—Affirmed. 


Idaho e¢ al. v. Northern Pacific Ry. 
Co.—Selection—J anuary 19, 1915— 
Affirmed. _ 

Idaho v. O’Donnell—Selection J anu- 
ary 19, 1915—Affirmed. 


Ide, Truman H -—Homestead—Novem- 


ber 4, 1914—A firmed. 


‘Tde, Truman H. —Homestead—J anuary 


12, 1915—Motion Denied. 


Iller, Rose A. , formerly Studer—Home- 


| stead—February 28, 1914—Reversed. 
Imperial Palms Cemetery ASS. v. Ida 
_ Wessel e# al.—Desert Land—October 

* 30, 1914—Reversed. | 


Israel A, — Flomestead — 


Suse. David B.—Homestead_—Feb- 


ruary 16, 1915—Reversed. 
Ingle v. Johnson—Desert. Land—No-. 
vember 14, 1914—-Reversed. 
Inglesberg v.. Northern Pacific Ry.. 
Co. — Desert Land — February 16, 
1915—Reversed. | : 


‘Ingraham, Philip. A. ~ Homestead - — 


May 12, 1914—Affirmed. — 


Ingham: @, Raker—Homestead—K'eb- ; 


‘ruary 20, 1914—Affirmed. | : 
Ingraham v. Raker—Homestead—April . 
30,.1914—-Motion Denied. - 


. Ingram, ‘D. R. — Survey — June 30, ‘ 


1914—Remanded. 


- Ingram, D. R. — Survey — — August ie 
: Hutchins 2. “Marshall — Homestead — | 


1914—A firmed. 


Ingram, Jesse ‘W.— ‘Homestead — No- 7 


vember 14, 1914—Affirmed. 

Ingram, Jesse W.—Homestead—Feb- 
ruary 16, 1915—Motion Denied. 

Ingram, Stuart H.—Desert Land—Feb- . 
ruary 28, 1914—Affirmed., 


International Portland . Cement ° Co. 


(Ltd.) vw. Cheer—Mineral—Decem- 
per 12, 1914—Affirmed. 

Ireland . v. "Will—Homestead—ebru- | 
ary: 25, 1915-—Aflirmed. . 


Irvin, Thomas H.— Homestead — Oc- 


tober 31, 1914—Affir med. . 
Irvine, Ben D. —Desert Land—Febru- | 
ary. 26, 1915—A firmed. . 


‘Irwin, Frank R.—Homestead—Mareh | 


7, 1914—Rever sed. | : 
Irwin, George L.—Timber and Stone— | 
- December ‘80, 1914—Affirmed. — . 
Irwin, George L.—Timber. and Stone— 

February 27, 1915—Motion Denied. — 
Island Mining Co _—Mineral—February 

26, 1915—A firmed. 


- Iverson v. Fleming—Desert Land— 


- August 18, 1914—Affirmed, _ 
Ives v. Gaston and McCabe—Desert 
Land—February 16, 1915—Reversed. 


Jaakola v. Northern Pacific Ry. Co.— 


Homestead—August | 28, 1914—At- 
‘firmed. . 
J ablouski, Baward—Repayment—Oeto- 


ber 12, 1914—Affirmed. 


Jabs, rar eget ronal 30, - : 
oo 1914—Affirmed. | 


_ Jacobsen, 
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‘Jacob, Antoine—Reservoir—January 2, - 


1914——Motion Allowed... 

Henry — Homestead — Au- 

_ gust 18, 1914—Affirmed. 

Jacobsen, Sena—Homestedd—August 
. 15, 1914— Reversed. 

_ Jacobson, Lillie—Desert Land—Jan- 

uary 7, 1914—Reversed. 


Jacobson v. Beall—Homestead—Octo- 


ber 29, 1914—Afiirmed. & 


- Jacobson v. J binsore Bomestead==A de 


gust 25, 1914—A firmed. 
J acobson v, 
September 19, 1914—Affirmed. . _ 


- Jacobson v. Northern Pacifie Ry. Co.— * 


-Homestead—May 27, 1914—Affirmed. 


Jackley, J. J. —Survey—July 9, 1914— , 


Affirmed. 


- Jackline, Silas. W.—Homestend—July . 


30; 1914—Vacated. 


Jackson, Commodore Ss —Homestead-——_ 


March -18, 1914—Petition Granted.. 


_ Jackson, Commodore | S.—Homestead— — 
: Jenkins, 


’ August 31, 1914—-Certiorari Affirmed. 
. Jackson -Oil Co. v. Sothern Pacific 


Railway Co. — Selection — February. © 


- 16, 1913-—Instructions. | 

Jackson, Thomas §8.—Desert Land— 
January 28, 1915—Affirmed. 

Jackson, William H.—Desert Land— 
January 28, 1915—Affirmed. | 

_ Jackson 7 

January 19, 1915—Afiirmed. 


Jahn, Henry C. —Homestead—Febru- 


ary 16, 1915—A fiirmed. 
Jaimison;: John M.—Homestead—July 
ay 1914— A flirmed. 


James, Ethel ee Hntaeabeal sedans 


ber 29, 1914—Reversed. 
James, John D.—Homestead—A ugust 
81, 1914—A firmed. | 


James, Nettie H.—Desert Land—Octo- 
ber 29, 1914—Affirmed. 


. James, Palmer ¥.—Homestead—Octo-, 


ber 31, 1914—Affirmed. 

James, Solomon—Homestead—Febru- 
ary 20, 1914-—Reversed. 

' James, Willard C., assignee of Hahn— 
Soldiers’ Additional—March 
1914—Remanded. 


Jameson. George WwW —~Homestead—Feb- | 


ruary it. faye ere 


McDonell—Homestead— . 


_ Jenkins, 
Jenkinson, 


v. * Thurston—Homestead— 
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Jameson, . George 
January 19, 1915—Vacated. 

Jamieson, George W. —Repayment— 
November 24, 1914—A flirmed. 

Jamieson, James M:, American Gem 
Mining Syndicate, trans. —Mineral— 
May 28, 1914—Modified. 

Jamsa, 

tember 8, 1914—Remanded. 

J. anuary, Frank P -—Homestead—J an- 
uary 9, 1914—A firmed, 

Jasper, Cf. S.—Homestead—November 

19, 1914—-Remanded. 

Jefferson, 
April 10, 1914—A firmed. 

J effries, Ira—Homestead—J anuary 381, 
1914— Vacated. 

J effrey, Gracie L —Homestead—De- 
.cember 26, 1914—Reversed. 

J effrey, Robert W. —Homestead—March 
12, 1914—A ffirmed.. . 

Jenft, J ohn—Repayment—October_ 31, 
-1914—Affirmed. 


J. anuary 7, 1914—-Motion Allowed. 
venkins, Frank—Homestend—February 
16, 1915—Petition ‘Denied. 
Oliver P. M.—Honiestead— 
_ January 31, 1914—Modified. ° | 
Walter R.—Timber 
- Stone—December 30, 1914—Affirmed. 
Jenkinson, Walter R.—Timber and 
Stone—February aN; _1915—Motion 
Denied. 4 
Jennison, Milfred -H—Timber . and 
Stone—January 2, 1914-—Reversed. 


Jensen, Hans P. —Homestead—March 


12, —1914—Modified. 

Jensen, Hans P. —Homestead—May 1, 
‘ 1914—Remanded, 

Jensen, Marie L.—Timber and Stone—. 
' December 16, 1914—A firmed. 

Jensen, Martin L., assignee of Wat- 

- gon—Soldiers’ ois Maa 6, 
1914—Vacated. 

Jensen, Theodore—Timber and: Stone— 
January 29, 1915—Affirmed:. 

Jensen v. Gill—Soldiers’ Additional— 
August 22, 1914—Affirmed. 

Jepsen v. Fleck—Homestead—Septem- 
ber 30, 1914—Affirmed. 

J erome, Flavia—Indian 

. January 29, 1915—Affirmed. 


” 


Minda E—Homestead—Sep- 


- Krank. A.—Homestead— 


Edmund D a piies tesa . 


W.—Homestead— ‘ 


=~, 


eae 


nae 


Allotment— 


Jerome, 


_ Johnson, 


-- Johnson, 


J ohnson, 


| - Johnson, 
-. February 17, 1914—Vacated. 
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“Frederick Indian " ~Allot- 
ment—December 29, 1914—Affirmed. 


cE. erome, Frederick, for Adelaide—In- 
~. dian - Allotment —- December 29, - 
- 1914— Affirmed. 7 


Jerome, Frederick, for ‘Clara—Indian 
Allotment—December 29, 1914—Af- 
firmed. 


Jerome, Frederick, ‘for ‘Mary—Indian 
Allotment—December 29, 1914—Af- 


firmed, 


Jerome, MareuterSnan Allotment— 


_January 29, 1915—A flirmed. 


Je evnager, August — Homestead — Sep 


tember 30, 1914—Reversed. 


i J ilek v. Stackhouse—Homestead—Au- 


gust 26, 1914—A firmed. 


Psimeson Q, ‘Minnehan—Desert Land— 


January 19, 1915—Affirmed. 


OS ohns v, Potter—Homestead—Novem- 


ber. 30, 1914—Reversed. 


J ohnson, B. W.—Coal—December 16, 7 


1914—A firmed. 

Johnson, Charles A. Desert Land-—— 
May 27, 1914—A ffirmed. 

Johnson, Charles H. — Soldiers’: Addi- 


tional—October 31, 1914—Reversed. © 


Johnson, Charles F.—Desert Land— 
November 7, 1914—Affirmed. — 
Charles “W. —Homestead— 
January 17, 1914—Remanded. 
Charles W.—Homestead— 
‘September 26, 1914—Remanded. © 


‘Johnson, Edward H.—Desert Land— : 


- September 25, -1914—A ffirmed. 

Emma—Homestead —J anu- 

ary 7, perience 7 

Johnson et al. Strunk—Home- 
stead—January . By 1914— Affirmed. . 

Johnson ef al. v. Strunk—Home- 


| stead—March 11, rr De- 


nied. - 


_ Johnson, ‘Geos W.—Desert Land— 


June 29, 1914—A firmed. 


4 | ohnson, 
tober 31, 1914—Affirmed. 


J ohnson, Hans C. —Repayment—No- 


vember 27, 1914—A firmed. 


; J ohnson, Harly J —Homestead—J anu- 


ary 23, 1915—Certiorari Denied. 
Jenny June—Homestead— 


Hannah — Homestead — Oc- | 


Johnson, Louis H. — Homestead | — 
March 12, 1914—A firmed. ; - 

Johnson, Louis H.—Homestead—May_ 
7, 1914—Motion Denied. _ 


ae | ohnson, Maggie—Desert —Land—Oc- 


tober: 20, 1914—A firmed. 


‘Johnson, Olai G.—Homestead—August 


26, 1914—Affirmed. 

J ohnson, Olga S.—Desert Land—Sep- 
tember 25, 1914—A firmed. 

Johnson, Peter G., assignee of. Ord- 
wa -y—Soldiers’ Additional—Decem- | 
ber 30, 1914—Affirmed. _ | 

Johnson, Swan J.—Desert Land—Sep- 
tember 26, 1914—A firmed. 


Johnson,’ Thomas A, — Repayment os 


- September 17, 1914—Reversed. 


Johnson ’v. Brugh — Homestead — At- . 


gust 19, 1914—A firmed. 

Johnson v. Brugh — Homestead — Oc- — 
-tober 81, 1914—Motion Denied. 

J ohnson v. Crile—Homestead—August . 
. 15, 1914—A firmed. 


J ohnson v. Erickson — Homestead - —_ 


April 30, 1914—Aflirmed. , 
Johnson v. Erickson—Homestead—Oc- | 
tober 31, 1914—A firmed. 
Johnson v. Erickson — Homestead — 
January 28, 1915—Motion Denied. 





J ohnson v. Kibble—Homestead-, 


_ tember 26, 1914—Reversed. 
J ohnson v. Re ibble=: Homestead be: 
cember 26, 1914—Motion Denied. 


Johnson ». Liquin—Desert Land—Oc- | 


tober 3, 1914—Affirmed. 
J ohnson v. Nielson—Homestead—Feb- 

ruary 28, 1914—A firmed. 
Johnson v. Northern Pacific Ry. Co.— — 

Homestead—J une 6, 1914—Affirmed. — 
Johnson ». Northern - Pacific Ry. Co.— . 
- Homestead—June 20, 1914—A firmed. 


- Johnson v. Northern Pacific Ry. Co.— 


-’ Homestead—Juneé29, 1914—A firmed. 


Johnson v. Northern Pacific Ry. Co.— .- 


‘Homestead — August 26, 1914 — ALE 
firmed. — : 

Johnson: v. Northern Pacific Ry. Co.— 
Selection—December 16, 1914—At, 
firmed.. 

Johnson wv. O’Neill—Homestead—Au- 
gust 26, 1914—Affirmed., 

Johnson v, O’Neill—_Homegtead—Octo- 
- ber 20, 1914—-Motion Denied. 


~ Jones, - 
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Johnson v. Smith—Homestead—March | 
24, 1914—-Reversed. 


J ohnson v. Smith-—Homestead—J: an- 
uary 28, 1915—Reversed. 


Johnson v. Southern. Pacific R. R. 


Co.—Desert 
1914—-A ffirmed. 
Johnson v. Stracker—Homestead—No- 
vember 24, 1914—Affirmed. . 
Johnstead v. Northern Pacific Ry. 
Co—Homestea d—December 3, 
1914— Affirmed. _ 
Johnston, James L., 
‘Hatcher — Soldiers’ 
May 28, 1914—Vacated. 


Land. —December — 8, 


assignee of 


: Johnston v. Hoettchen—Desert Land— - 


August 19, 1914—A ffirmed. | 


Joiner, Richard—Homestead—Novem- | 


- ber 18, 1914—Affirmed, - 
_ Jones, Hdward—Soldiers’ Additional— 
April 22, 1914—Affirmed. 
_ Jones, Edward, assignee of Baker— 
Soldiers’ 
| 1914—A firmed. 

Jones, Edward, assignee of Hinton— 


Soldiers’ Additional—February 19, - 


1914—Closed. 
Jones, Fannie A, nee Hooper—Desert 


Land—February 19, 1914—Affirmed.. 
Jones; Harris G. —Homestead—August i 


T, 1914—A firmed. 


Jones, James T.—Desert nee 
tember 19, 1914—A firmed. 


Jones, John R.—Water Right—Febrv- : 


ary 28, 1914—Motion Denied. 


- Jones, J onathan—Homestead—May 29, | 


_ 1914—Reversed. 03 
Jones, | Mary P.—Homestead—Decem- 
ber 8, 1914— Affirmed. 


Jones, Rufus Be SricmestehaAueuse 


31 , 1914—Modified. ; 
Jones, Sidney M.—Homestead—Jan- 
-uary 29,1915—Affirmed. =~ 

Jones, ‘Thomas 
March 29, 1914—Affirmed.. 

W. A; Fleming, assignee “of 
Akin—Soldiers’ Additional—J une 12, 
1914—Affirmed. 

Jones, W. A, Fleming, assignee of Pat- 
terson—Soldiers’ . Additional—July 

27, 1914—Affirmed, - 


- Additional —- 


-Additional—December 5, 


Ww. — Homestead foe 
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J ones, W. Ao Fleming, assignee s of Rus- 
sell—-Soldiers’ ‘Additional—May 12, 
1914—Affirmed. . 


Jones ¥. Ohampion—Homestead—Au- - 


gust 25, 1914— Affirmed. | 
Jones v.. Clark—Homestead—Decem- 
ber 26, 1914—-Petition Denied. 


- Jones v, Hyde & Co. —Homestead—Feb- : 


ruary 26, 1915—Affirmed. 


- Jones v. Mackey—Homestend—October | 


17, 1914—A ffirmed. 


Jones. v, Painter—Desert. Lané—May 


29, 1914 Petition. Denied. 
Jones v. Woods—Timber and Stone— 
| February 26, 1915—Reversed. 
Jopling, Morgan W.— Porterfield 
Scrip—January 16, 1914—Affirmed. - 


Jordan .v. Coon—Desert Land—Janu-. 


ary 28, 1915—A ffirmed. 
Jordan. ef al. v. 
-Stone—January 7, 1914—Affirmed. 
Jorgenson, Marie—Repayment—Mareh 
25, 1914—Affirmed.. 


Murray—Timber and - 


Josovich v. Hastred—Homestead—Feb- - - 


ruary 4, 1915—Remanded. 
Joyce, 
17, 1914—Motion Denied. 


Juanita Oil’ Co —Mineral—September 7 


18, 1914— Affirmed. » 
Judy, Adam H.—Homestead—J uly 18, 
1914—A firmed. 


Juhl, Chris—Homestend—tebruary 16, 


-1915—A firmed. 


J uneau v. Northern. Pacific Ry. Co. —. - 
Homestead—May 27, 1914—Affirmed. : 


Jungquist v. Fuchs—Homestead—April 
8, 1914—Remanded. » 


' Jurgenson, Andrew—Repayment—J an- 


uary 7, 1914—Reversed. 


Jury, Charles L.—Homestead—August 


25, 1914—A firmed. 


Juski,. Peter, Robert Grieve, trans.— . 
Sa 


" Homestead—March 19, 
firmed. | 


Justice, Genre — _ Homestead — Mareh 


Zs 1914—Affirmed. 


Kabler, Ben — Homestead = uly 30, 
1914— A firmed. 


-Kaiser,- Frank O.—Desert ‘Land—De- 


cember 16, 1914—A flirmed. 


Kalevig v. Proctor—Homestead—Oc- 


tober 28, 1914—Aflirmed. 


- Robert—Homestead—J january . 


Kassel, Olga B., 


7 Keller dD, 
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‘Kamm, Carl F.—Desert Land—Febru- 


ary 20, 1914-Remanded. 


| Kamp v. Turner—Homestead—October 


26, 1914—Affir med, 


Kanaga, A. R., M. D: Jenks ef al.—. 


- Miner al— December 26, 1914 — At 
firmed. 


Kane V. Boer man - — Homestead — — AU 


gust 14, 1914—Affirmed. 


_ Kane v. Boerman — Homestead — Oc- . 
tober 17, 1914—Motion Denied. . 


Kangas v. Northern: Pacific Ry. Co— 
Homestead—May 4G 1914— Affirmed. 


-' Kardinal v. Northern Pacific Ry. Co— 


- Homestead—June 2, 1914—A ffirmed. 


| Karr v. Sorenson—Homestead—Febru- 


ary 25, 1915—Affirmed. 

Karshner, Hubert | lL. — Homestead — 
March 18, 1914—Petition Denied. 
Karstena, Amanda K.—Desert Land— 

February 4, 1915—A ffirmed. 


Kaschube, John C.—Homestead—Oc- | 


tober 12, 1914—A flirmed. 


Homestead—February 28, 1914—Af- 
firmed. 


Katalla Co.,: assignee of Speakman— 


Soldiers’ Additional—February, 12, 
- 1914—Reversed. 


: Katalla Co.,. assignee of -Wilson—Sol- 
diers’ Additional—June 28, .1914— 


Remanded. 


‘Kay, James M —Homestead——Decem- 


ber 16, 1914—A ffirmed. | 


Keane,’ James V.mHomestead—Febru--_ 


ary 10, 1914—-Remanded. 


Kearney v. Gillespie — Homestead: — 


September 30, 1914— A firmed. 


| Kearney wD, ‘Gillespie—Mineral—J: anu- 


ary 19, 1915—Motion. Denied. 


, Kearns, George H—-Mineral May 9, 


1914—Modified.. 


Keel, Jesse R.—Desert. Land—May. dj 


1914—Reversed.: 

Keener v. Kehoe—Desert Land—J anu- 
ary 19, 1915—Affirmed. 

Kegle, Fred A. —Homestead—February 
21, 191 4—Rever sed. | 


- ellen? VD. Vaughn—Homestead—May 


29, 1914—A flirmed. 


‘Vaughn—Home stead—No 0- 
vember 24, 1914—Motion Remanded.. 


formerly - - Wolfe— é 


Kelley, Giasics iomawend= ‘Febru- 


ary 4, 1915—Affirmed. 
~ Kelley, 


-Geor ge—Homestead—August 
- 18,. 1914—Reversed.. 


Kelley, Martin—Homestead — Decem- 


ber 26, 1914—Dismissed. 
Kellison v. Pridham—Desert Land— 
August 18; 1914— A firmed. | 
Kellogg, Henry H.—Soldiers’ “Addi- 
_tional—October 20, 1914—A ffirmed. 


Kelly, Floyd J.—Desert . Land—No- a 


vember 30, 1914—Affirmed. 


‘Kelly, Payson M.—Homestead—March 


12. 1914—A ffirmed.° 
Kelly, Samuel—Soldiers’ ‘Additional , 
December 16, 1914—Reversed. 


Kelly v. Monaban—Homestead—Feb-_ 7 


ruary 25, 1915—Affirmed. | 
Kemnes, William, Samuel: D. Simpson, 
trans. — Homestead — March 19,°° 
1914— Affirmed. — | 
Kemp, Oscar W.—Homestead—Febru- 
ary 2, 1914—Reversed. 


‘Kemp-v. Stripling—Homestead—Octo- 


ber 81, 1914—Affirmed. | | 
Kendall, Hugene Lu.—Desert. Land— | 
September 25, 1914—Affirmed. 


; Kendall, Eugene L.—Desert Land— 


December 29, 1914—-Motion Denied. | 
Kendall: v. _Bovee—Homestead—Au- | 
gust 31, 1914—A ffirmed. 


Kendall v. Bunnell—Desert Land—_ 


. January 28, 1914—Petition. Denied. 
Kennedy v. Southern Pacific R.. R.” 
Co. — Homestead —- December — 

' 1914—Affirmed. = 
Kenney, Charles Dp pedert Land— 
- September 21, 1914— A firmed. 
Kenning, Henry W.—Desert Land—_ 

February 26, 1915—Affirmed. . 
Kenny, . Kathryn — Homestead — Sep- 
tember 26, 1914—A flirmed. 


_ Kenyon, William D.—Desert Land— | 


“November 18, 1914—Reversed. 


‘Kerbs, Gottfried —Homestead—March 


27, 1914—Vacated. | | 
Kern, Charles W.—Desert Land—De- 
~-eember 26, 1914—Motion Denied. 


| Kern, Charles W.—Desert Land—Sep- 


tember 26, 1914—A flirmed. 


Kern v. Drieseel—Mineral Entry—_ 
February 19, 1914—Affirmed. - 
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‘Kerr, David H. —Homestead—May 1, 


1914—Motion Denied. 


_. Ketcham, Burke~—Timber and Stone— 


January 29, 1915—Affirmed. 
- Ketcham, Willis .—Timber 
'  Stone—December 16, 1914—Affirmed. 
Ketcham v. Freeburn—Homestead— 
. August 21, 1914—Affirmed. | 
Keuhne, Andr ew—Homestead—J une 2, 
1914—A firmed. 
Wief, Frank—Desert Land—February 
— 16, 1915—Remanded.. 
Kieper, Anna—Desert Land—dJ uly 30, 
1914—-A firmed. 
Kiest, Margaret 1L.—Desert 
February 4, 1915—Affirmed. 
Kile, Walter G.—Homestead—Novem- 
ber 18, 1914—Affirmed. ~~ 
Kilkenny, | Orin C.—Coal—October 17, 
1914—A firmed. 
“Killingstad, Andrew — Repayment ~ — 
_ December 3, 1914—A firmed. 


* Kimberling, 
April 29, 1914—Reversed. 
Kimmel, Herman A.— Homestead — — 


September 26, 1914—-Affirmed. 


i Kimmel, Roy H.— Homestead —Septem- 


ber 26, 1914—-Affirmed. - 

King, Andrew J. —Fiomestead—August 

19, -1914—Aflirmed. | 
‘King, Andrew J. —Homestead—October 

12, -1914—Motion Sustained. . 

King, Edna O.—Homestead—May 29, 
1914—Reversed. 

King, 
1914—Reversed. 

King, Martha, et al—Desert Land— 
October 26, 1914—Affirmed. 

King v. Northern Pacific Ry. Co— 
Homestead—August 31, 1914—-At- 
firmed. : | 

King v.- Whitlam—Homestead—March 
21, 1914—A firmed, 


Kingsley v. Northern Pacific Ry. Co.—. 


Homestead—-May 27,.1914—Afirmed. 


Kinnaman. v. Young—Homestead—Oc- 


tober 5, 1914—Affirmed. 


Kinney, Josie L. —Homestead—J uly 9, 


-1914—A firmed. 


- Kinney, Peleg G.—Homestead—August 


28, Peer 


and | 


| “and | 


—*‘Wirk, 


Minnie — Homestead > - 


-Kirkwood, | 
Stone—February 20, 1914—Affirmed. 


John—Desert Land—J une’ 30, ns 


; Kitchens, 
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Kinney, Peleg G.—Homestead—Decem- 

_ ber 16, 1914—Motion Denied. . 

Kinsey, Delbert R.—Homestead—Au- 
gust 25, 1914—Affirmed. - 

Kinsley, Caroline M.—Timber 

| Stone—August 28, 1914—A firmed. 

Kinsley, Caroline M.—Timber ~ and 
Stone-—November — 4, _1914—Motion 
Denied. 


-Kinyou ». Northern Pacific Ry. cue | 
Homestead—November 19, Ee eee 


firmed. 


| Kinzie, Fred §.—Homestead—May 29, 


1914— Affirmed. 


Kirby, Sarah A.—Desert Gana “sand: - 


ary 19, 1915—Affirmed. 
flijah—Homestead—April 8, 
| 1914—Remanded. | 


Kirk, John P., The Morthwese. Timber : 
Co., trans.—Timber and Stone—De- 


 cember 16, 1914—-Petition Denied. 


_ Kirkpatrick, Albert F.—Timber and 
Stone—October 26, 1914—Modified. 
\Wirkpatrick, Edward 0. — Desert 


Land—February 25, 1915—Affirmed. 
Mary : . C.—Timber 
and 


Kirkwood, Mary: C.—Timber 


Stone—May 29, 1914—Motion Al 


lowed. 


and - 


Kirwan, Gerald M.—Désert Land—Sep- Oe 


tember 17, 1914—Affir med. 


Kisling, William J. —Homestead—July i 


29, 1914—A ffirmed. 
Kissinger. 
vember 18, 1914—A firmed. 


Kissinger, Fred F.—Homestead—Jan-- 


uary 28, 1915—Motion Denied. 


‘Kissling, Peter—Homestead—J une 12, 


1914—Vacated. 
Isaac 
vember 21, 1914-—A firmed. 


Kiger, William F.—Desert Land—fep- 


‘tember 25, 1914—Affir med. 


Klarer, C. Fred. —Desert Land—March i: 


18, 1914—Remanded. 
Kleiman v. Banks—Homestead—Febru- 
ary 28, 1914—A firmed, 


Klein, Birmingham — Timber and 


Fred F. |. Homestand—No- 


S. —Homestead—No- : 


Stone—February 21, 1914—Affirmed. 


Klein, | ! 
February 21, 1914—Affirmed. 


George—Timber and Stone— 
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| Klein, Henry—Timber and Stone—Feb- 
ruary 21, 1914—Affiirmed. 


Klein, Mary, now. Smith—Homestead— . 


October 20, 1914—Affirmed. 


"Kleinschmidt, Henry 'S.—Soldiers’ Ad-_ 


ditional—May 4, 1914—A firmed. 


_ Kleinschmidt, Henry. S.—Soldiers’ Ad. 


| ditional—December 16, wee aun 
Denied. | 


Klickitat White Pine Co. entree Oe 


tober 30, 1914—A firmed. 


Klingman, Bert R-—Homestead—Feb- 
| Kraft v. Caldwell—Homestead—May 


ruary 19, 1914—Reversed. 

Klinker », Northern Pacific Ry. Co.— 
Homestead—April 29, te eon 
Denied. 

Knapp and Desai tuh Entr y~Heb- 
 -ruary 21, 1914—Reversed. 


Wnapp, Charles ‘H—Homestead—Feb- | 


ruary 26, 1915—A flirmed. 


_. Knapp v. Allen—Homestead—Febru u- 


ary 6, 1915—A firmed. | 

Knapp v. “Walter—Homestesd—Febru- 

ary 25, 1915—Affirmed. | 

Knickerbocker, — 

| stead—September 26, 1914—-Vacated. 
Knight, Enoch W. —Homestead—J une 
2; 1914— Reversed. 

Knodel, J ustina—Homestead—Septem- 
ber 14, 1914—-Affirmed. _ 
Knorzer v. Mays—Desert Land—July 

80, 1914—Affirmed. , 


‘Knudson 4%, Amon — Soldiers’ Addai. 


tional—J anuary - 29, . 1915—A firmed. 


Tennison: Oscar—Homestead—J une 18; 
1914—Rever sed. 


Koba ». Wala—Homestead—July 16, 


1914 A firmed. 


Koch, - George RF. —Homestead—Ja anu- 


ary 2, 19] 4—-Reversed. | 


Koch, Gustav A., assignee—Soldiers’ 


Soe econ 16, 1915—Re- 


versed. 
Koch »v. Baum—Homestead—Mareh 31, 
—1914—A firmed. . 
Koeninger, 
31, 1914 Affirmed. 


Koke, Charles E.—Homestead—Decem- . 


- ber 16, 1914—Affirmed. 


Koons ». Goodwin—Homestead—No- 
| vember 4, 1914—Affirmed. 


’ Kor tsan, 


‘Frank oL. — Home. 


' Kuepfer, 


Robert—Mineral—August | 


~ Kuginski 
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tober 26, 1914—Affirmed. | 

Koshirak, Frank — Homestead — Oc- 

_ tober 20, 1914—-A ffirmed. | | 

Kosydar Ve Faude — Homestead — ~ No- 
yember 18, 1914 Affirmed. 


- Kosydar v. Faude—Homestead—Janu- 


ary 29, 1915—Motion Denied. 


~ Kouba v. ‘Thomas—Homestead—Janu- 


ary 19, 1915—Affirmed. . 7 
Kr aft, Henr y—Homestead—August 22, 
. 1914—Affirmed. : | 


t; 1914— Affirmed. © 
Kraft v. Caldwell—tomestead—Julg 
28, 1914—Motion Denied. 


Kramer v. Hunter—Homestead—Sep- 


. tember 14, 1914—A firmed. 
Kramer v. Hunter—Homestead—J anu- 

“ary 26, 1915—Motion Denied. 
Kreidler, John H.—Homestead—Octo- . 

ber 12, 1914—Reversed. 


: Kribs, F. A, C. A. Smith° Timber Co., 


_ trans. —Selection—March 2 a 1e1¢— 
_ Affirmed. 
Kribs, ‘Frederick A. —Selection—May 
25, 1914—Dismissed. : 
Kronholm ». Northern -Pacific . Ry. 
Co. —Homestead—August 14, 191s — 
Affirmed. — 7 
Kropp, August, assignee of Duggan ; 
and Lamb—Soldiers’ Additional— 
August 26,1914—Affrmed. = 
Kruse v. Hyde & Co—Homestead— . 
February 26, 1915—Affirmed. © 
Gottfried,. H. P. Hulett, 
‘trans.—March 19, 1914—A firmed. 
Kuepper, Joseph — Homestead — Sep- _ 
tember 26, 1914—Vacated. . 
Kuhn v. Harr is—Homestead—J anuaty 
12,1914—Remanded. -. .. 
Kuns, | ) Lester —Homestead—april_ 10, 
. 1914—A firmed. : | 


- Kuns, Lloyd 8. _-Homestead—April 10, 


1914—A ffirmed. .. 
Kuns, Olive O -—Homestead—April 22, 
- 1914 —Affirmed. 
Kuns, 
“April 22, 1914—A firmed. 
v, Eaton—Homestead—Au- 
gust 25, 1914—Affirmed, 


Frank A —Homestead—Oc- & 


William A.—Desert Land— ot id 
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 Laag, © ‘Henry J.—Homestead—March 
24, 1914—Reversed. | | 

Labadie, Josie S.—Homestead—April 
. 7, 1914—Remanded. 


‘La Chat, Harvey W.—Homestead— 


February 19, 1914—Reversed. 

La Chat, 
May 1, 1914— Reversed. 

La Crosse, Edward—Homestead—Octo- 
ber. 17, 1914—Rever Sed. 

La Due v. Northern Pacific Ry. Co. 

~ Homestead—June 6, 1914—Affirmed. 


Lahares v. Northern Pacific Ry. Co— - 


B aeetee enema 26, lol4—at 

firmed. | | 
Lahr v. Wyatt—Homestend—Apii il 22, 

1914—A firmed. . 
Lahti v. Northern Pacifie Ry. Co— 
| Homestead—August 26, 1914—Af-. 
firmed. 


Laine v. Northern Pacific Ry. Co— 
Homestead —Auguat 26, 
_ firmed. :; 
Laird, George M. _.“Tsouited. Tract— 
- February 10, 1914—Remanded. 
Lake, Fred W., grantee under. State of 


* California—Selection—December 16, 


_ 1914—aAffirmed. | 
“Laker, Benjamin H. — Homestead— 
_ March 30, 1914—Remanded. | 
. Lamar v. Cawlfield—Homestead—No- 
vember 24, 1914—Reversed. . 
Lamb, Arlendo M. C —Homestead— 
January 7, 1914—Remanded. 
Lamb, Arthur, ‘Heirs of —Homestead— 
August 14, 1914—Affirmed. | 
‘Lamb. “v. Osterhout—Homestead—Au- 
gust 19, 1914—.A flirmed. 7 
- Lamberson, 
August 19, 1914—Modified. 


“Laihbert and Detwiler v. -'Thompson— 


_ Homestead—January 20, 1914—Pe- 


- tition Denied. | 

_ Lambert and Detwiler v, Dhompeon = 
Homestead—February . 21, 1914— 
Petition Denied: 

Lambert, John—Homestead — - Mareh 

- 14, 1914—Reversed. 


‘Lambert, M. "Rh  omeltead odes 


aa? -1914—Petition sustained, 


Lambeth vv. 
_ August 28, 1914—A firmed. 


Zelda B.—Desert Land—. | 


ee | 


Walter R.—Homestead—_ 


J ohnston—Homestead— ; 
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Lamont v. McShane — Homestead— 
March 28, 1914—A fiir med. . 

‘La Motte, Clara A. Pera aaaee 
March 10, 1914—Reversed. 


La Motte, Deed A. —Homestend—March : 


-10,, 1914—-Reversed. 

Lampman, Frank—Homestead - — a4 uly | 
‘9, 1914—A firmed. . | 

Landers v. Northern Pacific Ry. ‘Co.—. 
Homestead — August 3, 1914—Af- 
firmed: 

Landers v. Nor tliern Pacifie Ry. Co.— 

| Homestead—September 26, -1914— 
Motion Denied; 

Lane, izabeth—Homostead—Auugust 
12, 1914—A firmed. . 

Lane, Freda A.—Repayment—Novem:- ' 
ber 4, 1914—Petition Denied. 

Lang, Janie L.—Timber and Stone— 
March 18, 1914—Reversed. 


: Panes William, Jr -—Repayment—De- | 


cember 31, 1914—-Affirmed. 
Lange ». Northern Pacific Ry. Go.—Se- | 
-lection—August 12, 1914—Affirmed. 


Langstaff, William H.—Mineral—J uly | 


30, 1914—Modified. 
Lanigan v.. Northern Pacific Ry. Co.— 
‘Homestead—May 27, 1914—Affirmed, © 


Lanigan v. Northern Pacific Ry. Co.— 


Homestead—August 12, 1914—Mo- 
tion Denied. 7 
Lankford, John H -—Homestead—J an- 
_ uary 7, 1914—Affirmed. 
Lapham, J.. A.—Homestead—August 
14, 1914 —A firmed. : = 
Laporte, George M ——Homestead——Octo- 
ber 31, 1914—Affirmed. 


Lapp v. Northern Pacific Ry. =e 


Homestead—June 28, 1914—A firmed. 
Laramore and Sewell v. Medlock— — 
‘Homestead—March — 12, 1914—Af- oa 
_ firmed. 


Largis v, J ohnson—Homestead—J anu- 


ary 2, 1914—Affirmed. 
Larrance v, Bernard—Desert Land— 
August 7, 1914—Reversed. 
Larrance v. Bernard, Heirs ‘of—Desert 
~ Land—October 1%, 1914—Motion De- 
nied. 
Larson, Carl J ulius—Homestead—July 
— 24, 1914—Modified. ; 
Larson, Louis—Homestead—May 6, 
1914—Remanded.. 


- , Leaks, 
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Cathaiy Arch, assignee of Karou= 86h 
. diers’ Additional—August a1, ‘1914. 


Lattion ve Hatfield—Desert Land—Au- . 


. gust 26, 1914—A firmed. 
Laughlin; Alvin .—Homestead—Jan- 
uary 29, 1915—A ffirmed. 


. Laughlin, Ebert B.—Homestead—Sep- : 


tember 26, 1914—Vacated. 


Laughlin, Melsie — Homestead - — April | 


10, 1914 —A ffir med. ~ | 
Lauters v. Ness—Homestoad—Novem- 
_ -ber 18, 1914—Dismissed. 
Lautz, Adolph W., assignee of ‘ale— 
Soldiers’ Additional—September 8, 
1914—A firmed. F 


La: Vaque v. Paulo—Homestead—Octo- 


ber 31, 1914—Affirmed. 


' Lave, George W.—Repayment—Noven- 


ber 4, 1914—-Petition Denied. 
Lavelle, Timothy C. alae 
28, 1914—-A firmed. 


Lavery ». Griffin—Desert - Lana—J anu- 


ary 28, 1914—Remanded.. 


- La Viers, Abraham i. —Homestena— 


September 17, 1914—Vacated. 

Law v. Davis—Homestead—March 12, 
1914—A firmed. : 

Law. v. Winchell, assignee . of tay 

, “Homestead — March 19, 1914 — Re- 
‘versed. : 


Law v. ‘Winchell, assignee of ‘Law 


—  - Desert: Land—June 2, 1914—Motion 

~ Denied. 
Lawler v. 
- 25, 1914—-Petition Denied. 


Lawler v. Eva—Desert Land—Decem- 


_ Der 26, 1914 Petition Denied. 
Lawrence, Albert E. — Homestead — 
‘February 28, 1914—A firmed.’ 


eae David P.—Repayment—No- 


vember 18, 1914—A firmed: 
Leaden. v. Santa Fe Pacific Ry. 
cases) —Selection—Apr il 30, 
Modified. 
Leaden wv. Santa Fe Pacific Ry. 
cases )—Selection—April 30, 
Reversed. | 


Co. (4 
1914— 


Co. (3 


18, 1914 Affirmed. | 

Lear v, Hennessee—Homestead—De- 
_” eember 16, 1914—Affirmed. 
 Leard, Willard H.—Homestead—No- 
. .vember 18, 1914—A firmed. | 


35017°—vo 43—14—40. 


_ Lehfeldt, 
“Eva—Homestead—August 


1914— 


J ohn—Homestead—November 
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-Leard, Willara -H. —Homestead—Jan- a 


_ uary 26, 1915—Motion Denied. — , 
Leasey, . Joseph i'.—Homestead—Sep-. 
tember 21, 1914—Affirmed. 7 
Leavitt, Samuel, e¢ al.—Timber and 
Stone—March 25, 1914—-Reversed. | 
Le Coca, Charles L. —Homestead—Sep- | 
tember 14, 1914—Reversed. : 
Ledgerwood, James M —Squatter Lo- : 
| -cation—March 14, 1914—A firmed. 
Ledgerwood, Thomas O. —Squatter Lo- 


.. cation—March 14, 1914—A ffirmed. 


Ledgerwood, William W.—Squatter 

' Location—March 14, 1914—Affirmed. _ 

Lée, Herman, et al.—Homestead—Sep- 
‘tember 80, 1914—Affirmed. = 

Lee, James K.—Desert Land—Janu- 
~ary 27, 1915—Remanded. 


Lee, Shelton W.—Homestead—Novem- 


ber BA. 1914 Modified. ; 
Lee. v. ‘Northern: Pacific ‘Ry. Co— : 
Homestead—August 28; 1914—Af 
firmed. So 
Lee v. Rider—Desert Land—August 
15, 1914 —A firmed. : 
Leetham v. Dennis—Homestéad—De- 
cember 5, 1914—Affirmed. _ a 
Leezer, Mabel A., The Northwest Tim- 
ber co., trans.—Timber and Stone— 
‘December 16, 1914—Petition Denied. 
Leggett, William 'T.—Desert Land— 
_ February 26, 1915—Affirmed. | 
‘Emma—Desert ~ Land—Au- 
gust 21, 1914—Affirmed. | ; 
Lehfeldt, Herbert W. ~Homestead— | 
August 12, 1914—A firmed. | 
Lebman, Alene B., assignee of Da- 
. shiell — Soldiers’ — Additional — July 
24, 1914—-Reversed. 4 
Leichtnam 1, Denney—Homestead— ; 
— July 30, 1914—A firmed. 
Lenhi Irrigation and ‘Orchard Co, Ltd. — 
4, dg eaamst es data ta 19, 
1914 Remanded. 
Lemke v. Southern Pacific Ry. Co.— 


Homestead—Febr uary 26, 1915— 
Affirmed. : — 
Lemmon, ‘Lester. © _ Timber and. 


Stone—January 29, 1915—Affirmed. 


| Lennox, et al. — Coal —J anuery. 12, 


1915—Dismissed.. 
Leonard, E. Almon—Homestead—TF'eb-- 
ruary :28, 1914—A firmed. 
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- Leslie, J ames H-Homestead—Febru- 


ary 27, 1915—Instruictions. 


; Leslie v, Northern Pacific Ry. Co.—_ 


Homestead — — J une 28, “1914 — Af- 

fir med, 

Lester, 
gust 22, 1914—A firmed. 

Lester, J oseph. C.—Homestead—De- 


cember 26, 1914—Motion denied. 


| Leum v. Laney—Desert Land—Decem-. 


ber 16, 1914—A ffirmed. 
Levang, Nels A 
8, 1915—Affirmed. 


‘Lewellen, John T.—Homestead—Au- ; 


gust 28, 1914 Affirmed. : 

Lewinson v. Wribs—Lieu ‘Selection— 
‘February 10, 1914—-Petition Denied. 

ees Alfred—Homestead — J anuany. 

, 1914—-Reversed. 

os, Charles W.—Homestead—Feb- 
ruary 19, 1914—Reversed. 

_ Lewis, Joseph A.—Homestead—March 
8, 1914—_Remanded. - a 

Lewis, Joseph S. —Homestead—July 
24, 1914—Reversed. 


| Lewis, Robert J. _—Homestead—Febru- 


ary 27, 1914—Withdrawn. 


Lewis wv. Baldridge—Homestead—Sep- : 


tember 8, -1914—A firmed. 

Lewis v. O’Neill—Desert Land—Febrv- 
ary 16, 1915—Affirmed. 

Lewis v. 
20, 1914—Petition Denied, 


_Lickingteller v. Nelson—Homestead— 


May 29, 1914—A ffirmed. 


Lickingteller v. Nelson—Homestead— 


September 30, 1914—Petition Denied. 

Ligday v.. Hurdman—Homestead— 
_ June 23, 1914— Affirmed. 

Liggett v, Campbell—Homestead—No- 
vember 24, 1914—A firmed. 

Lightbourn, James B—Repayment— 
October 31, 1914—Affirmed. 

Lightfoot, 
tion—June 5, 1914—-Reversed. . 

Liles v. Oregon & California R. R. 
Co. —Homestead—August 14, 1914— 
Affirmed. | 

Lineoln Mining, Milling & aan Ge, — 
Mineral—September 14, 
firmed. 


7 Lind, Ole—Homestead—J anuary 29, 


1915—Afirmed, 


Joseph C.-Homestesil-—Av- - | 
‘Lindsay, Elmer, The Northwest Tim- 


.—Homestead—J: anuary _ Lindsey © v. 


_ Linger, 


" Saltvik—Homestead—April 


Charles C,—Coal Aprlica- 
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Lindemann, © Hany—Homestead—Sep- 
tember 26, 1914—Remanded. 

Lindgren wv. Gossman—Homestead— 
August 25, 1914—Affirmed. © | 

Lindsay and Kimball: tines sk a 
gust 22, 1914—Affirmed. : 


ber Co.,- trans.—Timber and Stone— — 
December 16, 1914—Petition Denied. 
Lindsey e¢ al. v. Beebe—Desert Land—_~ 
- September 5, 1914—Affirmed: 


gust 26, 1914—A ffirmed. 
Lineweaver v. Hardin—Homestead— - 
August 22, 1914—-A ffirmed. 
Géor ge W., assignee. of Dry- 
-den—Soldiers’ Additional—July ie 
_ 1914— A firmed. | _ 
Linniman, Alphonse D., assignee -of 
- Hoover—Soldiers’  Adaitional—J uly 
28, 1914—Vacated.. | 
Linville, Eva B. —Homestead—October 
19, 1914—A flirmed. 
Little, Birdie: Ann—Homestead—Sep- 
| tember, 19, 1914—-Remanded. | 
Little, Robert L.—Homestead—J uly. 8, | 
1914—Reversed. 
Little. v. McAnelly—Desert ae | 
‘vember 30, 1914—Modified. — | | 
Lloyd, Edith. A.—Homestead—August 
21, 1914—Affirmed. 
Lloyd, John M. —Homestead—August 
25, 1914—A firmed. 
Lloyd, William—Homestead—Febri- 
ary 28, 1914—-Motion Sustained. 
Locher, . Josephine M.—Homestead—_ 
January 29, 1915—A firmed. | 


Locke, Edward M.—Repayment—Sep- — 


- tembet 26, 1914—A firmed. 

Lockerd, Lula O.—Homestead—april 
30, 1914— A firmed. 

Lockport Central Sugar Refining Co. 
(Ltd.) v. Joseph BE. Barker—Home- 
stead—March 12, 1914—Affirmed. 


‘Loftus, Delia, e¢ al—Claim against — 


Register and Receiver—J anuary | ou 
1914—A ffirmed. 


Loftus v. Varner—Iomestead—J dig® oS 


 1914—Affirmed. 
Lomasney ~.. Bayliss—Desert Tand—— 
August 25, 1914—Petition ‘Denied. 

Lomasney v. Bayliss—Desert Land— 
_ December 26, 1914—Petition Denied. 


Hinkle—Homestead—Au- | | 


| Loor, 
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London; wm: Tt, Gaanem Lumber Co., 
trans .—Timber and Stone—February 
27, 1915—Affirmed. 

Long, Ber ry. M., assignee of: Hush— 

Soldiers’ 
—1914—A flirmed. 


Long, Charles H.— Repayment — No- 


vember 18, 1914—Affiirmed. 
Long, Ellis C. — Homestead — - August 
+26, .1914—Modified. 
Long v. Ford—Desert Land—October 
1, 1914—Affirmed. 

Long v. For srr pineal snd “Seciei 
ber 21, -1914—A ffirmed. 
Long v. ‘Ninz—Homestead—November 

1, 1914—A ffir med. 
Long v. Southern Pacifie ee Co.— 
Desert Land—J anueny: 29, 1915— 
2. firméd. 


Long: v. Southern - Pacific Ry. Co 


Homestead—January 29, 1915—At- 
firmed. 

eae v. ‘Tatum—Homestead—July 2, 
1914—Affirmed. | 

Longmire, 
September 5, 1914—Affirmed. | 

Longshore, Grace G—Repayment— 
October 30, 1914—Affirmed. 

Loomis v. Larson—Soldiers’ 
tional—November 21, 
. versed. a 


Addi- 


ber 17, 1914—A firmed: 


Lord, Jane M ——Mineral—August. 27, 


1914—Reversed. 
- Lords, Nephi D = orieateda-Tebrik 
ary 28, 1914—Rev ersed. 


‘Lorts v. Ocjorgdes, now Jay—Home- 


. stead—October 1, 1914—Affirmed. 

Los Angeles, City of—Right of Way— 
January 25, 1915—Modified. 

Los Angeles, Gity of—Right of Way— 
February. 6, 1915—A firmed. 

Lott, Daisy. A.—Desert Land—Septem- 

_ ber 26, .1914—Affirmed. 

Lott, Daisy A.—Desert Land—Decem- 
ber 29, 1914—Motion Denied. 

Lott, Minnie M.—Desert Land—June 
29, 1914— Affirmed. 

Lott, Nannie E.—Desert Land—J une 
29, 1914—Affirmed., 

Louderbough, 
March 19, 1914—A firmed. . | 


' Loughlin, 
Additional——December Dd, . 


Lounsbury, 


| Loyd Vv, 


° Loyer ‘ 


William F—Coal tana. 


1914—Re- 


Joseph. EL—Desert Land—Oeto- 


‘Tandy, 


Olive- a Homestead - —. 
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A.—Home: . 
1914—-Remanded. 
J ohn—Homestead - — -Mar ch * 
24, 1914—Motion Denied. . aes 
Louisiana, State of—Selection—Au-_ 
gust 15, 1914—Affirmed. . 
Robert A.—Homestead— 
October 20, 1914—Affirmed.~ 
Lovelace v. New Mexico—Homestead— 
August 81, 1914—-A firmed. . 
Lowary v. Hobbs—Homestead—June 
°30, 1914—-Affirmed, 
Lowary v. - Hobbs-—Hloriestead—Sep: 
tember 17, 1914—Motion Denied, 
Lowe, James K -—Homestead—J uly 17, . 
-1914—Modified. . 
Loy V. Mooney—Homestead—J uly 2A, 
_1914—Remanded. 
Harden—Homestead—Septem- 
ber 26, -1914—Affirmed. : ? 
William J —Homestead—Au- . 
gust 6, 1914—Reversed. © as 
Lucart, Robert W. —Homestead—Apri Te 
27, 1914—Reversed., . , 


iouaeroouen, William 
- stead—October 17, 


- 


Lucas v. iteanles=“Honiesicdd—J anu- 


ary. 28, 1914—Petition Denied. 


Luce, .Edward FE. —Homestead—J anu- 


ary 27, 1915—A firmed. . 
Luchia v, Newton—Homestead—Febru- 
ary 26, 1915—A ffirmed. — 


‘Lucier, Margaret, . Dick ‘Lumber Co., 


trans.—Timber and Stone—October 
14, 1914—Affirmed. 

Lucier, Peter, Dick Lumber Co., trans.— 
Timber ‘and. Stone—October 14, C 
1914—A firmed. | me 

Lukenbill ». Wartlel—Homestead—Oe- 
tober 1, 1914—Affirmed. | 


~ Lukins, Charles I’.—Homestead—Janu- 


ary 14, 1915—Remanded. - 

Lundgren, Matilda, D. R. Whitaker, 
trans. —Homestead—Mar ch 19, 1914—. 
Affirmed. 

Lundquist, "Lyn —Homéstead—Ja anuary 

2, 1914—Affirmed. 


Lundquist, Lyn — Homestead: — March 


12, 1914—-Motion Denied. 

Willetts E.—Homestead—Au- 7 
gust 28, 1914—Affirmed. 

Lush, Glee W. —Homestend—Febriary 
28, 1914—Reversed. _ 

Lutkens, Charles—Homestead—Apr il. 
22, 1914—Petition Denied. | 


i, Maginnis, 


'- Magness, 
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Luzier, Annie B —Homestead—Janu- 


ary 25, 1915—Remanded. 
Lyell, Bert H.— Homestead —January 
81, 1914—Affirmed. 


Lyell, Bert H.—Homestead—March 26, 


' - {914—Motion Denied. 


- Lynch, Alexander H., assignee of Kem- oe | 
Maltz; Samuel—Desert Land—July 30, 


pher—Soldiers’ Additional—July 18, 
1914—Reversed. 


ere Halvor L.—S8oldiers’ Addition- 


al—March 24, 1914—A firmed. 
Lyon, Lucy K. —Repayment—October 
31, 1914—A firmed. 


‘Lyons, Patrick—Homestead—March 18, 


.1914— Affirmed. 


: davon: Patrick—Homestead—July 16, 


1914—Motion Denied. 


Macdonald, R.. J., assignee of Hoey— - 


Soldiers’. Additional—February 2, 
1915—Vacated. ° 


Madden v. Madden—Homestead—Au- _ ‘Se hie 
: - Mannon, James M., Jr.cHomestead— 


gust 26, 1914— Affirmed. 


Magaw, John O.—Desert Land—June_ 


28, 1914—-Affirmed. © nO 
Charles H. —Repayment— 
' April 24, 1914—Affirmed. ° | 

- Maginnis, 
_. July. 2, 1914—Motion Denied. 
Maginnis, Charles P., 


cember 28, 1914—Reversed. 
Malcolm . R.-Hornestead— 
January 9, 1914—Affirmed. | 


Mahan, William S. O.—Soldiers’ Addi- 


. tional—July 9, 1914—A ffirmed. 
Mahon, Isbin § —Homestead—J anuary 
' 29, 1915—Affirmed, 

Maier, Carl—Desert Lande orenber 
3Q, 1914—A firmed. aoe 

Maier, George F., assignee of Gillette— 
Soldiers’ Additional — August 2, 
1914— Affirmed. - | 

Maier, George F., aeei ends: of Gillette— 
Soldiers’ Additional — Chon 2. 
-1914—Remanded, 

Cora O., 


Main, now Harrington— 


Homestead—September — 30, eras 


_ ~ Reversed, 
‘Main =v. Bridenstine—Desert Land— 


January 28, 1914 Petition Denied. 


Charles H.—-Repayment— | 
Mansur, Charles M —Homestead—aAu- 


assignee of — 
Burke—Sioux. half-breed Serip—De- | 
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Maj str ovich, Anna — Mineral—febru- 
ary 27, 1915—Reversed. _ 

Makin v. Northern Pacific Ry. Co 
Homestead—September 5 
firmed. | 

Makres v. ‘Egan—Homestead—J uly” 1%, | 

1914—A ffirmed. 


- 1914—Petition Denied.. 


‘Malvin, Joseph W.—Homestead—Octo- 


ber 12, 1914—A firmed. 
Manhattan Morning Glory Mining 7 
Co. —Mineral—October 14, 1914— 
Remanded. | 
Manley, Kate—Lomestend—September 
‘5, 1914—Affirmed: 


| Mann, Jacob G.—Homestead-—J une 18, 


‘1914—Reversed. 
Manning Vv, Schilling —Desert Land— 
August 31, 1914—-Affirmed. - 
Mannion, Frank _S. _—_Homestead——Feb- 
ruary 6, 1914—Reversed. ~ — 


February 6, 1914—Reversed. 
Manson & Manson—Repayment—Oc- 
tober 31, 1914—A firmed. 


Manson ». Ibach — Mineral —‘Septem- 


ber. 26, 1914—Remanded. 


‘gust 31, 1914— A firmed. 
Manuel, Josephine—Desert Land—Au- 
. gust 25, 1914—A firmed. 


Manville, Jennie F.—Homestead—De- _ 


- cember 29, 1914—Affirmed. 

Maratta, ‘Charles — Homestead — Sep- 
tember 26, 1914—~A firmed. _ 

Marchbanks, Thomas A. —Homestead— 
August 31, 1914—Reversed. . 


Marden v. Thompson — - Homestead — os 


February 26,.1915—Affirmed. 
Mardis v.. Green — Homestead — ED: 
tember 14, 1914— Affirmed. | 
Mares, Onesclmo—Homestead—August 
18, 1914—Reversed: 


> Mariette, Silas A—Right of Way—~ 


February 21, 1914—Motion Allowed. 
Markham», Hawkins—Homestead—. 
December 16, 1914—Affirmed. » oe 
Markley, Snell S. — Homestead — Oc- : 
_ tober 17, 1914—Affirmed. _ 
Marks ». Southern Pacific Ry. Co.—: 
Homestead—January 29, 1915—Af- 
firmed. 


, 1914—AE 


= Martin, 
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Marlay, Paul ‘H.—Desert Land—Au- 
gust 28, 1914—A firmed. 

‘Marling, Jobn B. —Homestead—Sep- 
tember 17, 1914—Vacated. 

Marlow, John H.—Desert Land—June 

- 16, 1914—Affirmed. : 


Marlow, Thomas A., ef al. _“Mimeral—— 


.. January 27, 1915—Affirmed. 

_ Marquiss, Roy B.—Desert Land—Oc- 
. tober 81, 1914—Vacated. — 

Marrs, James A. —Homestead—Decem- 
ber 28, 1914—Modified. 

Marsh, Alfred J., J. 8. Lyons, traus.— 
- Timber. 
1914—A firmed. | 
Marsh, Alfred J., J. S. Lyous, trans.— 
Timber and Stone—December 29, 

1914—Motion Denied. — ‘« 
Marsh. v. Rambousek — Homestead — 
_ August 25, 1914—Affirmed. 


: Marshall, Mary Ann, D. R. Whitaker, 
19, 


trans. — Homestead — ~ March 
1914—A firmed. 


Marshall ». Northern Pacific Ry. Go.— 


. Homestead—May 27, 1914—Affirmed. 
_ Marshall v. New - Mexico — Home- 
stead—August. 31, 1914—Affirmed.- 


~ -Marshall v. Thornton—Homestead— 


January 19, 1915—Affirmed. 


Marston, Roy H.—Homestead—Febru- ' 


~ary 21, 1914—Remanded. 
Marteney, A.S. -seomesten dl anuary 
14, 1915—Affirmed. 


- Martens Henry J., canes of Hid- 


sen — Desert — 
1914—A firmed. 
‘Marti v. 
ary 26, 1915—Affirmed. 


Land — October 20, 


tember 26,.1914-—Vacated. 

“Mar tin, David S. —Homestead—Decem- 
ber 26, 1914—Reversed, 

Martin, ‘Edgar. L.—Homestead—Octo- 
ber 19, 1914—Modified. 

_. Martin, Elma—Homestead — October 
12, 1914—-Remanded. - 

Martin, George. W.— Desert Land— 

_. September 14, 1914—Affirmed. - 

Martin, Ida — Homestead — February 
1. 1914—Reversed. | 

- Martin, James B.—Homestend—May 
12: 1914—A firmed, 

Martins: John J. W.—Homestead-—No- 
vember 30, 1914—Reversed. 


and Stone—September 5, Martinez, - 


J ones—Homestead—Febru- 


Chas W.—Homestead—Sep- 
int ' Mastin, 
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‘Martin, Joseph —Hiomestead—June 13, 


1914—-A ffirmed. «4 
Martin, Joseph M. —Repayment—Oeto- 
- ber 12, 1914—Affirmed. | 
Martin, William — Homestead: — Sep- 

tember 21, 1914—Reversed. 

Martin v. Buhler—Homestead—Febrv- - 

ary 28, 1914—Affirmed.. . 
Martinez, Bernard, Benjamin F. 

Springer, trans.—Homestead — - Sep- 7 

tember 17, 1914—Reversed. ° 


- Martinez, D. ‘R.—Homestead—August “é 


15, 1914—Modified. | 
Elias—Homestead—Febru- 
_ ary £7, 1915—Affirmed. 


-Marx, Blizabeth—Homestead —J anu- | 


ary 31, 1914—Motion Allowed. 


- Maryland Consolidated Coal Co.—Coal . pay . 
. Land—May 28, 1914—Modified. 


Maryland Consolidated Coal Co,— 
Coal Land—November G 1014—at 
firmed. 

Mason, David ‘F—Desert and 
April 18, 1914 _Remanded. : 


Mason; John H., assignee of Meiea= 


- Soldiers’ Additional—September 17, 
1914—_Remanded. 

Mason, Mitchel, D. R., 
trans.—Homestead—March 19, 1914— 
Affirmed. o 


Mason -v. Farrell—Desert Land—Au 


gust 21, 1914—A firmed. 


Massey, Sam—Homestead—N ovember : 
18, 1914—-A ffirmed. ) - 


Massey, W. T.—Reservoir—February 
26, 1915—Affirmed. 


Mast, Clyde J. —-Homestead—October Ps 
12, 1914— Affirmed. 


Thomas J —Reduction | on 
_Area—November 4, 1914—-Modified. 


Matchinski, Fred—Desert Land—No- 
- yember 30, 1914—Affirmed. 


Matchinski, Gustav—Desert Land— 
September 26, 1914—A firmed. 


Mather, Osear. L., assignee cf. Trout- 


mau—Soldiers’ ‘Additional—J une rN 


1914_Remanded. 

Mather v .: Northern Pacific Ry. (ones 
“ Soldiers’ ago Zt, 1914— 
Affirmed, 


Matheson, Robert: L-- Homestead No: - 


~ vember 7, 1914—Affirmed. 


Whitaker, =) 
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| Mathews, John William—Homestead—- 


August 81, 1914— A ffirmed. 
‘Mathews, Joseph—Coal. Entry—J uly 7, 
1914—Reversed. 
Mathews, Robert, John B. Kendrick, 
trans. eee 19, 1914— 
_ Affirmed. 
Mathews, 
trans. — Homestead — Mare h 19, 
1914—-A firmed. 


'. Mathis v. Cook—Homiestead—Novem- 


ber 4, 1914— A flirmed.. 


Matlock, Hiram—Homestead-—April 1, | 


- 1914—Reversed. . 


Matt, Katrina, et al ie airs 


29, 1 914—Reversed.. 


Matthews, Miles N. = reineetend kurt . 


1, 1914—Affirmed. 
Matthews, Orville 
May 29, 1914—Remanded. 


-" Mauk, James L.—Homestead—J anuary 


25, 1915—Affirmed. 

| Mauldin »v, Sisk—Homestead—Novem 
ber 80, 1914—Affirmed. 

Maurer, Otto—Soldiers’ 

- October 24, 1914——Reversed. 


Mauss, Henry—Timber and ‘Stone—Oc- : 


tober 7, 1914—Modified. 


Maxson, Herbert B ——Survey—Febru- «! 


ary 16, 1914——Petition Denied. — 

Maxson, “Herbert B.—Survey—Jan- 
uary 8, 1915-—-Motion Denied. 

May, Ernest R., assignee of Hoyt—Sol- 
diers’ Additional—J ee 29, Asl4— 
Affirmed. 

Mayberry, 
March 18, 1914—Remanded. 

Mayberry; 
stead—March 18, 1914—Remanded. 


Mayer, Richard H.—-Homestead—Sep- 


tember 26, 1914—Remanded. . 

Mayes v. Coates—Homestead—J an- 
uary 28, 1914—A ffirmed. 

Mayes v. Coates—Homestead—March 
12, ‘1914—Motion Denied. 


7 Maynard, Edith L: —Homestend-—May 


26, 1914—Affirmed. . 

"Maynard, Edith a er eee 
tember. 26, 1914—Motion Denied. 

Maynard, Irving L.—Homestead—May 
12, 1914—A firmed. 


McAllister, 


| MeAllister 


William I ,-H. P. Hulett, 


B.—Homestead— - 


Additional— | 


Amy ° “Lee — _ Homestead —. 


John -Augusta — Home- 


-McCluskey, — 
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Maynard, Irving L —Homestead—Au- 


gust 14, 1914—Motion Dismissed. . 
Victor C. —Homestead— 
August 31, 1914—< firmed. 

“, “Clarke—Selection—Au- 
gust 31, 1914—<A firmed. 


McAllister v. - Clarke—election—Oe- - 


tober 29, 1914—Motion. Denied. 


McAlmond, Maury H.—Desert Land— 


October 8, 1914—Affirmed. 
McAlmond, Maury H.—Desert Land— 
December 16, 1914—Motion Denied. 


McAnear, James B. —Homestead—Feb- 7 


ruary 14, 1914—Reversed. 


MéAnnally, Burrows W.—Homestead— .. 


August 26, 1914—A firmed. 
McArthur v. 
January 28, 1915—Affirmed. 


‘McAusland, Thomas—Homestead—Au- 


gu st 12, 1914—Reversed. 


“McBride, Clarendon ©.—Homestead— 


July 7, 1914—Reversed. 


~McCahon, ‘Nellie J. — Heeeaead — 


March 31, 1914—Petition Granted. . 
McCall, | 
1914—A fiir med. 


McCall, Robert ‘LHomestend—April : 


22, 1914—Affirmed. . 
McCall, Thomas ff, sr. —Homestead— 
August. 18, 1914—-A firmed. 


-McCanna, John W _—_Homestead—Jan- 


uary 2, 1914—-Reversed. .. 


- McCartney, John—Desert Land—No- 


vember 27, 1914—Affirmed. 


McCarty, David H.—Homestead—De- . 


cemb er 26, 1914—A firmed.” 


McCarty, William J., H. P. Hulett, 
-. trans. — Homestead - — March “19, 


1914—Affirmed. 


McCarty vw JS ohnson — Homestead —— 
‘May 7, 1914—Affirmed. | 


McClain, Marcellus A.—Repayment— 


October 31, 1914—A firmed. 


McClelland, Joy B.—Homestead—Oc- 


_ tober 19, 1914—Remanded. 


| February 16, 1915—Reversed. 


McConagill, Anna -B. Pils cea ae 


March 31, 1914—Reversed. 


~ McCormick, Archie, et al, -—Mineral— 


: May 9, 1pl4—Modified. 


~ 


J ohnson—-Homestead— 


ce 29,, 


David . R.—Homestead— 


x McCoy, 
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: McCormick, J ohn—Reclamation. Proj- 
-ect—February 19, 1914—A firmed. 
McCormick, Lewis B.—Coal—October 

2 29, 1914—Motion -Granted. 
‘McCown, Henry C.—_Homestead—Sep- 
tember 26; 1914—Vacated. 


McCown, Laura W.—Desert. Land— 


February: 28, 1914—Reversed. 
McCoy, 
May 26, 1914—Affirmed. 


April 22, 1914—A firmed. 

McCoy, William E.—Homestead—Oc- 
tober 31,-1914—V acated. 

McCreddie, 
October: 18," 1914—-Reversed. 


~ McCubbin, George O. — Homestead — 


March 14, 1914—A firmed. 
McCullough, 
September 26, 1914—Remanded. 


“McCullough V. Heise—Desert Land— 


_ July 2, 1914— Affirmed. 
McCullough *.. 
October 19, 1914—-Motion Denied. 


McCully, WATE Omen ead Sugust 7 


- 13, 1914—A firmed. 
McCunniff, Alfred “A. —Homestead— 
Nov ember 18, 1914—A firmed. | 


McDaniel, Charles S.—Homestead— 
_ June 12, 1914—Remanded. 
McDaniel, Eugene W.—Homestead— 


October 238, 1914—Reversed. 
McDermond, Cecil C.—Homestead— 
8, ‘September 115, 1914—M odified. 
-MeDonald,. Catherine—Desert Land— 

August’ 19, 1914—Affirmed. | 
McDonald, Guy R. _—Homestead—Octo- 

ber 14, 1914—Affirmed. _ 
McDonald, Hayes, Dick. Lumber | Co., 


trans .—Timber and Stone—October 


. + W4, 1914—A firmed. : 

_ McDonald, James H.—Homestead— 
August 28, 1914—Affirmed. 
McDonald, John H.—Homestead—Sep- 

tember 26, 1914— Affirmed. 
McDonald, John H.—Homestead-——Feb- 
~~ ruary 16, 1915—Motion Denied. 
4 McDonald, Norman pe Heirs of 
Homestesd—October ‘31, 1914—Re- 
versed. 


| MeDonald . Hunter—Desert Land— 


_ January 25, 1915—Aflirmed. 


Edward WwW. — Homestead — 


Herman M. — Homestead — 
Robert. C.—Homestead— | 
Margaret—Homestead— _ 


‘Heise—Desert Land— 


‘McGarr y; 


McGinnis, 


. McGowans, 


| McGuire, 
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MeDonald - Vv. Northern - Pacific: Ry. 
Co. — Homestead — September 26, 
(1914—Petition Denied. = | 

McDonald v. Northern Pacific Ry. Co. © 
et al _—Selection—October 30, es, 
Affirmed. | 


‘MeDonough v. Bishop—Desert ran “te 


. August 28, 1914—Affirmed. 
McDougall, ‘John W.—Timber and 
Stone—August 28, 1914—A ffirmed. 


McDougall, John W.—Timber and © 
_ Stone—November 4, 1914—Motion 
_ Denied. re 3 es 
McDowell, John . 


April 22, 1914—Reversed. 
McElmeel wv: Hanson—Homestead—No- 
vember 18, 1914—A firmed. 


“McFadden, Alice E.—Desert Land— 


April 22, 1914—A firmed. 


_MeFadden, Murdock A. =. Desert 
ema — September 21, | aye ee 
firmed. 


McFadden, - ‘Thomas—Desert. tana . 
May. 29, 1914—Affirmed. - 


McFadden v. McHenry—Homestead— 


September. 14, 1914—-Modified. 


McFarland, John L.—Isolated Tract— — | 


February: 25, 1915—A firmed. | 
McFarland v, Southern Pacific R. R.- 
Co. — Desert . ‘Land — January 19, 
1915-—A firmed. 
Harnest—Homestead—Apri | 
— © 80, 1914—Affirmed. ; 
Charles A.—Timber . and 
Stone—July 22, 1914—Modified. . 
McGinty, Mary C—Homestead—Feb- © 
ruary 28, 1914—Reversed. 
McGlothern, James E.—Homestead—_ 
October 27, 1914—Remanded. — | 
James, Heir of—Home-. 
' stead — ‘September 26, 1914 — Re- 
versed. . 


McGrath, ‘Bernaid—Homestead—Sune | 
27, 1914—Remanded. | 


McGrath v. licen Peniesiead2 Na ev 


gust 14, 1914—A ffirmed. | - 
McGregor, Helena H.—Homestead— 

January 29, 1915—Affirmed. 
McGrew, Irwin W.—Desert cane ae 

tober 8, 1914—Affirmed. | 
ScottHomestead—J antiary | 
ie 1914—Reversed. 


E.—Homestead— , 0 a 
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“McGuire, William P—Desert’ Land—. 


May 15, 1914—Remanded. - 
McInnis v, Northern Pacific Ry. Co— 
Homestead — June 29, ‘1914 — Af- 
firmed. 
MéIntosh v. iain roreaiena— ain. 
gust 15, 1914—A firmed. ; 


_MeIntyre, Samuel, assignee of Miller— 


_ Soldiers’ Additional—December . 2, 

1914—A firmed. 

McKean, Margar et, Heirs of —Home- 
- stead—January 29, 1915—A ffirmed. 
McKechnie v. Fry—Homestead—Octo- 
» ber 30, 1914—-Affirmed. | 
McKee, Aonia I —Homestead—Novem- 

ber 19, 1914—A firmed. . | 


McKee, Samuel C.—Homestead—Sep- 


tember 26, 1914—Remanded. 


McKenzie, Alexander, assignee of Gods- 
‘mark — Soldiers’ Additional — April 


18, 1914—Petition Denied. 
. McKenzie, Laura H.—Desert Land— 
March 12, 1914—- Reversed. 


ef ‘McKillip, James ‘G.—_HomesteadJune 


24, 1914—Rever sed. 


McKim, Edward ‘T., assignee of Lan-- 


terman—Desert Land—December 3; 
1914—Petition Granted. 


'. McKinney, Cordelia ere ee 


— August 27, 1914—Remanded. 

MeLaren wv. 

_. October 12, 1914—Affirmed. 

~ McLeemore, Willie—Homestead—April 
29, 1914—A firmed. 

McLees v. 

_ March 14; 1914— flirmed. 

McLellan, Angus, H. P. Hulett, trans — 
- Homestead — March 19, ‘Told — Aft 

- firmed. 

. MeLure, Charles 

ary 19, 1914—A firmed, 


MeManis v, Cheney—Desert Land—Oc- 
tober 20, 1914—-Reversed. 

McManus, Charles B —~Homestead— 
June 30, 1914—Petition Denied. 
MeManus v, Smith—Homestead-——Feb- 

_ ruary 19, 1914—Motion Denied. 


McMeans, Dewitt C.— Homestead—Oc- . 


tober 20, 1914—A firmed. 


McMillan and -Cutler—Homestead— 
March 19, 1914—Affirmed. 


McNaughton», 


 McNeeley, - 


McReynolds, F 


Dowers—Desert Land— 


| D.--Mineral—Feb ru- 


McSherry, 
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MeMillan, Lee Pe ee 
19, 1914—- Reversed. 


‘McMullen, Lewis—Homestead—August 


28, 1914—-A firmed. 


MeMullen v. Samuelson—Homestead— “st 


April 30, 1914—Affirmed. -_ , 
McNamara, Thomas C.—Homestead— 
February 16, 1915—tInstructions. 
Hamilton — Desert 
Land—December 29, 1914—Affirmed. 

MecNéal, Faye A.—Navajo Lumber and _ 
_ Supply Co., trans. ~—-Homestead—Sep-__ > 
tember 21, 1914—Affirmed. - 

McNeal, John C.—Timber and Stone— 
October 12, 1914——A fiir med.’ 

Claude—Homestead—Octo- 
ber 3, 1914—Affirmed: © 

MeNeer, Arthur: H.—Coal—December a 
16, 1914—Affirmed. | 

McPhee v. St. Paul, Minneapolis and 
Manitoba Ry. Co.—Homestead—No- 
vember 18, 1914—Motion Denied. 


‘McPherson, Charles P.—Desert Land— 7 


October. 31, 1914—Remanded. 
McPherson, Clyde—Homestead—Mar ch 

14, 1914—-Reversed. a 
McPherson, James D.—Homestead— 

December 5, 1914—Modified. 
McPhillamey, Jesse—Desert Tand— © 
- June 18, 1914—Petition Granted. 


Fleischer—Homestead— . McRae, Josie M. —Desert Land—Janu- 


ary 29, eerste ; 
. W., assignee of Ander- 

eee Additional—February 
' 18, 1914—Motion Remanded. | 


McReynolds, F. W., assignee ‘of Bren- 


nan—Soldiers’ Additional—April_ 29, 

1914—-Petition Granted. _a © 
McReynolds, F. W., assignee of Bren- 

nan—Soldiers’ Additional—J uly 2, 

1914—Petition Modified. 
McReynolds, F. W., assignee of Shan- . 
- non—Soldiers’ eq ceitonal ly 24, 
| 1914—A flirmed.- | 
Cornelius J. — Mineral — 
June 30, 1914—Affir med.’ 


Meadows, Minerva A., The Northwest ~~ 


. Timber . Co., trans, — Timber and 
- Stone—December:. 16, 1914—Petition 
Denied. | 

Meakins v. Pritchard — Homestead — ” 
August 26, 1914—A firmed. 
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Meakins. v. Pritchard — Homestead — | 


October 26, 1914—Motion Denied. 
_ Means, Sam — Coal — December 16, 
- 1914—A firmed. . | 
Means, Thomas J, — Homestead — Oc- 
. tober 24, 1914—Affirmed. © 
Means. v. Elson—Homestead—J anuary 
12: 1914—Remanded. | 


| Medina, Heirs of, Plested, 


Adolfo, 
trans. — Homestead — “August 27, 
1914 Reversed. 


“Medland, “William—Homestead—Feb- : 


" yruary 5, 1914—Remanded. 


Meenaghan, William J. —Repayment— 


May 7, 1914—Affirmed.. 


J Meximies Cora. Hi.—Homestead—reb- 


ruary 26, 1915—A firmed. 
_ Meginues, Willard H.—Desert Land— 
June 30, 1914 —A firmed. 


Meginnes v. Southern Pacifie Ry. Co.— 
eben ey 26, 1915—af- 


firmed. | 
Mellott, George C. — Desert Land — 
February 26, 1915—Modified. 


Melvin, John, assignee of Clarke—Sol-. - 
‘diers’ Additional—J uly 24, 1e1é—- 


Reversed. . 
Mercer, Andrew D. —Homestead—Feb- 
ruary 21, 1914—Affirmed. . be, 2 


- Mer ‘cer, Andrew D. —Homestead—r une 


24, 1914—Motion » ‘Denied. 
Mercer, Andrew D. —Homestead—Feb- 
ruary 16, 1915—Petition Denied. 
- Mercer, Elizabeth C.—Desert Land— 
September 26, 1914—A ffirmed. 
~ Mercer, Walter—Soldiers’ Additional— 
‘July 9, 1914—Affirmed. | 
-Mercer, Walter—Soldiers’ Additional— 
_. August 18, 1914—Motion Denied. 
_.Mercer, Walter—Soldiers’ Additional— 
_ September 26, 1914—-Petition De- 
nied. 


Merchant: Livestock Co. ba eetions 


' September 26, 1914—-Modified. 


Merchant Livestock ° Co. —Selection— 


October 16, 1914—-Remanded. 


Merchant Live Stock. Co. —Sioux. Half- 
- breed as ahead 23, ee 


- Reversed. 
Mer rill, . Fr ank M _—Homestead—J une 
18, 1914—A fiir med. 


_ Merrill, Melville R.-Homestead—Sep- | 


‘tember 26, 1914—Remanded. 


| meen: 


Middaugh v, 


Miley, Matilda 
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Mesecher, John J.— Homestead — 
March 11, 1914—Reversed. 

Metcalf, Levi A.—Homestead—June 
- 13, 1914—Reversed. 


Metcalf, William—Repayment—Febru- a 


~ ary 21, 1914—Reversed. 
Meuli ». Black—Homestead—J uly 22, 
1914— A firmed. | 
Ida—Homestead—October 23, 
(1914—Vacated. | 
Meyer v. Cress—Homestead—Aprl 10, 
1914—A ffirmed. . 
Meyer v. ‘Cress—Homestead—J une 30, 
1914—-Motion Denied. 
Meyers and Chalupnik—Desert Land— 
_ February 28, 1914—A ffirmed. 
Meyers, E. P., et al. —Survey-—July aor: | 
1914 Affirmed. | 
Mickel, Thompson * E. _Repayment— 
September 14,1914—Affirmed. _ 
_ Northern Pacific Ry. - 
Co —Homestead-—Angust 26, 1914— 
Affirmed,: — | 


Middleton, Leo—Homestend—April 20, 


1914—Remanded. - | 
Miles,. Rodolphus—Homestead - — Octo- 
ber. 31, 1914—A firmed. 


. Miles et al. v. Northern Pacific By | 
Co. — Homestead —Febr uary 16, 


1915—Motion | Denied. 


_ Miles w. Walton—Homestend—May 4, | 


1914—A firmed. 


‘Miles v. Walton—Homestead—J uly 21, 


- 1914—Motion Denied. 


; Miles ve Walton—Homestead—Septem- 


ber 19, 1914—Petition Denied. 
Soldiers’ Additional— ~ 
October 30, 1914—Afiirmed. 





Addin 





Miller, — ‘Charles - “W.—Soldiers’ 
tional -~June 23, 1914—A firmed. 
. Miller, 


Elmyra C. —Homestead—April 

29, 1914—A firmed. s 

Miller, Ernest L.—Homestead—J uly 2, 
1914—Reversed. 7 - 

Miller, Leroy P. = Homestead —Jan- 
uary 17, 1914.—Reversed. 

Miller; Louie W.—Homestead—August 
15, 1914—Affiirmed. 


Miller, Lula P.—Homestead—April 22, 


1914—A firmed. 


Miller, Pryor. 18,—Homestend—August : 
19, ee j 
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. Miller, Rufus W.—Homestead—Febru- - 


cary 27, 1914—Affirmed. 


— Miller v, Bishop—Homestead—Mar ch 


(14, 1914—Affirmed. . 


Miller v. Continental Mining Co. ntia: a 


eral—September 25,. 1914—Modified. 


- Miller v. Devereux—Homestead—Sep- 
tember 5, 1914—Petition Dismissed. . 


Miller v. Devereux—Homestead—No- 
_ vember 14, 1914—Motion Denied. — 
Miller vw. Heirs of Wilson—Desert 


‘Land—December 26, 1914—Petition. 


Denied. 


Miller v. Northern Pacific Ry. Co.— 


Homestead—November tes 1914—Af- 
- firmed. 


Miller Vv, Prince—Homestead—Pebr u- 


| ary 18,-1914—Motion Denied. | 
Miller ‘v. Southern Pacific R: R. Co.— 


Desert Land—December 3, 1914—Af- 


firmed. 
Miller v. Wilson—Homestead—August 
25, 1914—Petition Denied. 

Miller ». Wood—Desert Land—Febru- 
ary 12, 1914—Reversed. . 
Miller. v, ‘Wood—Desert Land—April 

“ 99, 1914——Motion Denied. 

“Millett, Fred Augustus—Homestead— 
March 19, 1914—Reversed. _ 

Millican, Ada B.—Timber and Stone— 

February 9, 1915—Modified. 

Millinghousen, August—Desert Land— 
September 26, 1914—Remanded. ° 


'. Mills, Celia—Homestead—October 29, 


1914—A firmed, - 
Mills, Harvey—Desert Tanda Septems 
ber 19, 1914—-Remanded.  — 
Mills, John, The Northwest Timber Co., 


trans.—Timber and Stone—Decem- _ 


ber 16, 1914—Petition Denied. 
Mills, ‘Maud H. R.—Homestead—May 
15, 1914—-Petition Denied. 


- Mills, Sam M.—Desert and sapiens 


ber 19, 1914—Remanded. 


‘Mills et al. v. Atwood—Desert Land— 


_ May -29, 1914—Motion Dismissed. 


Mills et al. v. Blackwell—Homestead— c 


J une 12, 1914—A ffir med. 


‘Mills ay Davidson—Homestead—Octo- 


ber 12, 1914—Affirmed, | 


Mills” v., Davidson—Homestead—De- 
cember 29, 1914—Motion Denied. . 


~~ 


| Miers: Swratford—Homestend—Mareh ; . 


12, 1914—Affirmed. 
Mineral Hill Consolidated Gennee Min- 


ing Co.—Mineral—June 18, 1914— 


Affirmed. 
Minersville Hydraulic Gold 3 Mining Co. 


et al, —Mineral—June 2, 1914—Re- 


versed. 


Mingo Mountain Mining Co. v. Chris- 


tensen — Homestead — J anuary 1%, 
—1914—A ffir med. . 


Minnesota, State of, Jossow— 
. Swamp—February 25, — 1915—Af- 
- firmed. ne 3 


ireaeoul: », Northern Pacifie Ry. Co.— 
- Homestead—August 81, 
firmed. 


Misenheimer, John R. —Bom estead— ; 


September 5, 1914—Affirmed. 7 
Missik, Anna—Homestead-— August 18, 
1914—Reversed. 


| Mitcham, Arizona A.—Coal—December 


16, 1914—A firmed. 
Mitchell, Edward P. —Homestead—J an- 
uary 2, 1914—Reversed. 


Mitchell, Susan—Homestead—J uly 22, 


1914—Reversed. 
Mitchell, Wiley W.—Homestead—Octo- 
-ber 19, 1914—Affirmed. 


Mitchell Vv. Dudley—Homestead—aApril. 


. 29, 1914—A firmed. 


Mitchell Us Frink—Homestead—Decem- | 


ber 16, 1914—A ffirmed. 
Mitchell v. Grimes—Homestead—Janu- 
-ary 29, 1914—-Motion Denied. - 


- Mitchell v, Northern Pacific Ry. Co. ef: .~ 


al.—Selection—October 30, 1914—Af- 
firmed. — 


Moarle v. Berry omesten = none , 


ary 15, 1915—Reversed. 


_ Mobley, Henry—Homestead—October 


26, 1914—Affirmed. 


Mock; Delph—Homestéad—October Zoe 
1914—Rever sed. 


Model Land Co. v. Blanding et Wie 
_ Selection—October 19, 1914—Peti- 


tion Allowed. 


Model Land Co. v. Blanding et al— 


~ Swamp — J suuaty 22. 1915 — Re- 
versed. 


Modesitt, Carl L. insaieie ria in 


1, 1915—A ffir med. 


1914—Af. | 


i~a 
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Moe, Ole L., W. EL ‘arosex: trans.— 
; Homestead — Marchi 19, 1914 — Af- 
firmed. . 


| Mogan, Mathias ‘B—Homestead—Feb- | 


Truary 28, 1914—Reversed. 
-Mohrmann, Henry W.—Homestead— 
- August 12, 1914—Affirmed. - 
Mohrmann, Peter H. T’.—Homestead— 
July 25, 1914—A firmed. 
‘Molony, Mary ©.—Desert Land—Feb- 
_. ruary 4, 1915—Affirmed. ' 
Molsted v. Olson—Homestead—Febru- 
ary 27, 1915—Remanded. © 
Mong, John J: —Homestead—Webruaty 
21, 1914 firmed. - 5 
_Mong, John J. — Coal —Mareh 24, 
-  1914—Closed. : 
Monk, Preston—Reduction of “Area— 
- October 30, 1914—A fir med. . 


Monroe, Hinile—Homestead—February | 


19, . 1914—Reversed. 


. 22, 1914—-Petition Denied. 


Montague, William E:—Homestead— 


September 19, 1914——Reversed. . 
Montaney v. Flynn—Homestead—Sep- 
tember 14, 1914—A ffirmed. 


. Montford, Frank — Homestead — Oc- 7 


tober 19, {914——A ffirmed. 


. Montford, Frank—Homestead—J anu- » 


ary 29, 1915—-Motion Denied. 


Montgomery, C. Bell—Repayment—Oe > 


tober 31, 1914—Affirmed. 


- Montgomery, C. Bell—Repayment—De- 


~. eember 26, 1914—Motion Denied. | 


' December 30, 1914—Modified. 
Montgomety Vv. 


Montgomery v. 
— Co ie cae une 28, nea 
firmed. 

_ Montiero, Joseph L.—Desert Land— 
.. September 5, 1914—A ffir med. 

’ Montiero, 


November 7, 1914—Motion Denied. 


= Monzingo, Giles P.—Homestead—Sep- . 


tember 17, 1914—Remanded. 
Mooke we -Tolford — Homestead — -No- 
‘vember re 1914—Afirmed. ep 
Moon v. Waters—Mineral—January 8; 
1915—Petition Denied. 


‘Moore, 
_ Moore, | 


Moore, 


ree 
_ Monson, Carl M. —Homestead—April : 


' . diers’. 
Montgomery, William — Homestead —-~ 


Montgomery — Home- ~ 


stead—February 28, 1914—Rever sed. : 
Northern Pacific Ry. 


J oseph L.— Desert ‘Land— . 
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vee Olive B B—Homestead—Octo- 
ber 138, 1914—Reversed. . 


- Mooney v. Vanpool—Homestead—Ja an- 


uary. 2, 1914—A firmed. 
Mooney V: Vanpool—Homestead—J une — 

24, 1914—Motion Denied. 
Moore, Carrie, née Harris—Home- 

stead—January 25, 1915—A farmed. . 
Moore, Clay V.—Desert Land—Novem- 
~ ber 30, 1914—A firmed. 


J anuary 29, 1915—Aflirmed. 
Fannie, 7 
- Land—March 11, 1914—Reversed.. 

_ Francis M.—Desert Land— 
May 1, 1914—Affirmed. 


oi Moore, Joseph M —Homestead—Sep- 


tember 14, 1914—A firmed. a | 
Moore, Leon G.—Homestead—Oetober 
, 1914—Reversed. . 
Mary J.,. Heirs of —Home- 
stead—aApril 27, 1914-—A firmed, | 
Moore, Richard R. — Reduction of. 
Area—October 27, 1914—Reversed. 


Moore, ‘Ross —— Homestead — May 29, 


1914—A firmed. 
Moore, | 
- uary 20, 1914—Reversed. 


Moore, Thomas - P.—Homestead—J uly _. : 


- 29, 1914— Reversed. a 

Moore v. Bradford—Homestead—J an- 
uary 2, 1914—Affirmed. ' | 

Moore v. Northern Pacific Ry. Co., . 
Florence A. Coffin, _assignee—Sol- 

Additional —J anuary 28, 

1914—Petition Denied. 

Moore v. Northern Pacific Ry. Co.— 
Homestead—June 2, 1914—Affirmed. 


Moore v. Northern Pacific Ry. Co—_ 


Homestead—February 16; 1915—Pe- 
tition. Denied. 


Moore Vv, “Rooney—Homestead—J anu- 
ary 2, 1914—-Affirmed. .. 

Moore v. Stewart—Homestead—J anu-- 
ary 16, 1914——Motion Denied: . 

Moots, Bunnie C. —Homestead—August: 
. 14, 1914—-Reversed. 


+ Moran and. Hean—Homestead—Febru- | 


ary 20, 1914—A firmed, | 


Moran, Samuel, Egan, trans. —Home- | 
stead—April 20, /1814—Motion De- 


nied. 


Edmund B.—Desert oT ae 


née Kinnie—Desert - 


Rowland — Homestead —J an- 
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‘Moran %. Claflin et ol,—Mineral—Sep- 


tember 5, 1914—Aftirmed. 
Mordasini, Antonio . G.—Homestead— 
January 29, 1915—Affirmed. 

- Moreland, Archie M _—Homestead— 
October 27, 1914—Remanded. -__ 


Moreland, Harl J —Homestead—Octo- . 


per 27, 1914—Remanded. 


Moreland, Ray T.—Homestead-—Oc- | 


tober 27, 1914—Remanded. 
Morey »v. Pughe—Homestead—J. anuary 
29, 1915—Affirmed. ~ ; 
and 


Morgan, William. W. —Timber 
Stone December 29, 1914 — Af 

firmed. ee | 

Morkrid v. Jackson — Bomesmed 


‘April 22, 1914—Reversed. 

_Morkrid v, Jackson — Homestead — 

August 12, 1914—-Motion Denied. 

Morley, William J.—Desert Land— 
March 9, 1914—Reversed. 

Morris, John . 
ary 2, 1914—Vacated. 

Morris, John W.—Homestend—May 

26, 1914—Dismissed. 


Morris, Robert L.—Homestead—March 


21, 1914—Modified. 

Morris, 
24. 1914—Motion Allowed. 
Morris, William R.—Homestead—June 
30, 1914—A firmed. 


‘Morrison, Alexander G: — Desert 
- Land—September 21, 1914—Af-- 
firmed. 
Morrison, Alexander G.— Desert 
Land—December 29, 1914—Motion — 

* Denied. 


Morrison, . Alma . — Homestead — 
March 7, 1914—Reversed. . 

Morrison, D. A., 

80, 1914—Reversed. 

Morrison, Roy. L 
ber 19, 1914—-Remanded. 

Morrison v. New Orleans Pacific ‘Ry. 
Co —Selection—September 26, 1914— 
Affirmed. 

Morse v, Beegler— 
14, 1914—Affir med. 

_ Mort, 

1914—Reversed. 


Moses, W. IL, assignee. of Babcock— -) 
Soldiers’ Additional—September 14, 


1914—Affirmed. | 


D.-Homestead—Ja anu- 


Robert L —~Homestead—June | 


et al. —Mineral—J une 


| iE  -Swieston “OGG: | 


_—Mineral—November 
~ Murdoch, 


Jacob — Homestead — May 15, 
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Moses, W. E., assignee of Babcock—- 


Soldiers’ -Additional—December 29, - 
1914—-Motion Denied. | 
Mosher, games A.—Homestead—J anu- | 
ary 27, 1915—Aflirmed, a 
Mosher »v. MeCollister—Homestead— 
October 31, {914—A firmed. 
Mosher v. McCollister—Homestead— 
February 16, 1915—Motion Denied. 
Motheral, Ellen J.—Homestead—J uly 
7, 1914 —Affiirmed. 


'Mounson, Nels C.—Homestend—Rebru- 


‘ary 28, 1914—-Rever sed. 


; Mountain Gem Mining Co —-Mineral— 


September 14, 1914—Reversed. - 

Mountain, Noble W., Heirs of—Home- 
Stead—May 9, 1914—Affirmed. : 

Mowbray, Alexander — Homestead—_ 
January 29, 1915—Affirmed. ° 

Mowbray, Prince A.—Homestead—J an- 

~ vary 29, 1915—Affirmed. 

Moynihan 1%. -Porter—Desert Land— 
October. 31, 1914—Affirmed. 

Moyz, - Tenqutiel—Homestead—January : 
29, 1915—Affiirmed., 

Muck, Alvin A.—Homestead—October 
10, 1914 Affirmed, 

Muck, Alvin A. —Homestead—J January 
19, 1915—-Motion Denied. | 

Mudgett, Charles B—Desert Land— = 
January 19, 1915—Affirmed. * > 


_ Mulkey, Hllis C. Ri cae Mia 20, 


1914—A fli'med. | 5 


-Mulkey v. Northern: Pacific. Ry. Co : 
Selection—January 17, 1914—Motion . 


Denied. : 

Mullenax, David A.—Homestead—Av- 
gust 6, 1914—Reversed. ss 
Mullin . v.. Keaster—Homestead—Feb- 

ruary 28, 1914—Affirmed. 
se v. Keaster—Homestead—March © 
, 1914-—Affirmed. 


“Mandy v. Zeek et al—Timber and 


Stone—July 9, 1914--Dismissed. 


Munoz, Jose, Heirs of—Private Land 


Claim—-February 7, 1914—-Reversed. 

-Samuel—Homestead—Feb- | 
ruary 19, 1914— Reversed. 

Murphy, Charles Ff _—Repayment—Oc- 
tober 30, 1914-—A firmed. | 

Murphy, ‘Etta—Water Right Applica- 
_tion—April 24, 1914—Modified. 


DECISIONS RELATING TO THE PUBLIC LANDS. 


Mur phy, Hitta—Homiestead—November 


~ “Tf, 1914—Motion Denied. 
MMarehe: 
January 31, 1914—Vacated. _ 

’ Murphy, Patrick J. —Homestead-—Au- 
- gust 21, 1914—-Affirmed. . 


Mur phy, T. Waldo, assignee of Tower— | 


Soldiers’ : Additional — August | 14, 
. 1914—A firmed. - 
Murphy v. Clements — Homestead — 


_ February 19, 1915—Reversed. 

Murphy v. Northern Pacific Ry. Co— 
-Homestead— June 28, 1914— Af 

. firmed. > 

Murphy v. ‘Sianahan“wesert Land— 

~~. December 29, 1914—-A firmed. 

ae Annie—Desert Land—March 


2, 1914—Reversed. | , 

seees Dominick F.—Homestead— 
~ December 16, 1914—Affirmed. 

Murray, John, et ol.—Mineral—Sep- | 


tember 26, 1914-—-Remanded. 


-Muscupiabe Grant—Survey—December 


16,. 1914—Motion Denied. — 
‘Musfelt’ v. Lingenfelter, 
stead—May 29, 1914—A ffirmed. 


é Myers, Daniel—Homestead—J anuary | 
29, 1915—Affirmed. 
. Myers, 


12, 1914—Affirmed. 
Myers 4, Northern Pacific Ry. Co.— 


‘i Myers v. Northern Pacific Ry. Co.— 
Homestead--September 26, 1914— 
 Betition Denied. 

Myhre v. Verheyen—Desert Land—De- 
- eember 12,. ipl4—A firmed. 


. Nabomy, an ds He ooh Hulett, 
' trans. — Homestead — March | 


1914—Affirmed. 


Naeve v, Simith—Homestead—June Ay: 


1914——_Reversed. 


Nagel, Henry—Homestend—January : 2, 


1914—Reversed. 


Naplin et al. v. Borgin—Homestead—. 


September 19, 1914—A ffirmed. 


Nash wv. Joyce—Homestead—J anuary 


25, 1915—A firmed. | | 
Nault 2. Northern Pacific Ry. Co.— 


Homestead = — J une 29, 1914 — = At 


firmed. 


Lawrence EH. — Homestead— . 


Neely,” 


Neher, 


sr. —Home- 7 


Robert H.—Homestéad—May | 


19, - 


Nelson, 


‘ Masacae J iiegn Madea iak Proj- 


ect—May 1, 1914—Instructions. 


Naylor, Elmer Kirk—Desert Land— 


November 30, 1914~—-Affirmed. 
Naylor, Elmer K.—Desert Land—Feb- , 
 ruary 26, 1915—Petition Denied... 
Neal, Oscar F., The Northwest Timber 

_Co., trans.—Timber and Stone—De- 

cember 16, 1914—Petition Denied. 


| Ney v«» Schmidt — Homestead — De- 


~ cember 3, 1914— Affirmed, . 
‘John N.—Homestead—October ee 
12; 1914—A firmed. . | 
Neff, Walter W. —Homestead—J une 30, 
1914—A firmed. . 
Fred _C-—Homestead—Aprl 
30, 1914—Affirmed. | 


- Nehls- v. Northern Pacific Ry. Goes 


LOI ESten Ge AMeUsE ne 
- firmed. 
Neighbors, Henry 0.—Homestead—An- 
gust 26, 1914—-Affirmed. ane 
Neilsen %. Smith—Desert Land—Feb- 
ruary 25, 1915—A ffirmed. 
Neilson, Neils—Homestead—J uly 8 | 
- 1914—Affirmed. - — 
Neiss, Frank B.—Desert. Land—Tune 
12, 1914—Reversed. » : 
Nelms, Calvin—Homestead—November 
18, 1914—<Affirmed. - . 


19l4—at : 


‘Nelson, Andrew—Desert Land—Mareh 
Selection—J une 13, -1914—A firmed. > * 


14, 1914—Affirmed. 
Nelson, Arthur H— Womestond— me: 
ruary 21, 1914—Affirmed. _ 
Nelson, Charles V. —Homestead—July ; 
9, 1914—A ffirmed.. . 
Nelson, Charles V:  Homesiead Octo: 
ber 6, 1914—Remanded. | 


~ Nelson, Christian — Homestead —Au- 


gust 25, 1914—Affirmed. a 
Nelson, . Helen—Homestead—J anuary ° 
Ze 1914—Rever sed. | ; 
Nelson, Jessie—Homestead—Mareh 12, aa 
- 1914—Reversed. 


Nelson, J ohan A. —Homestead—May “ 


29, 1914—Affirmed. 


“Nelson, Michael—Desert. -Land—June 


9; 1914—A firmed. 

Michael — Desert Land — Au- 
gust 15, 1914—Motion Denied. 

Nelson, . Nels—Homestead—February 
16.,. ‘1915 —Afiir med, ; 
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Nelson, Robert R.—Homestead—Apri 
80, 1914—Reversed. 

Nelson, William A. —Homestead—April 

29, 1914—-Motion Allowed. . 


March 21, 1914—Motion Denied. 
Nelson, William J..—Homestead—June 
27, 1914—Petition Denied. 


| Nelson v. Christian—Homestead—Feb- 


ruary 16, 1915—Affiirmed. 
Nelson v. Fa rlin—Homestead—J ‘iiss 31, 
1914—A ffirmed. 


. Nelson v. Holeomb—Desert Land—De-. 


eember 16, 1914—Affirmed. 
Nelson v. New Orleans Pacific Ry. 
Co. — Homestead — December © 16, 
. —1914—A flirmed. | 
Nelson v. Northern Pacific Ry. Co 
Homestead — August 13; 1914 — Af- 
firmed. 
Nelson v. Northern ° Pacifie Ry. Co.— 
Despair, sea 5, 1914—st 
- firmed. 


Nenneley v. Wells — Homestead —— Oc- - 


‘tober 19, 1914—Motion Denied. 
Nesbett, James—Homestead—Decem- 
ber: 30, 1914—Affirmed. 


Neset , v. Myrum—Homestead—March 


19; 1914—A flirmed. 


| Netherton, . Jasper — Homestead — Au- 


gust 28, 1914—Affirmed. 
Netherton, Jasper — Homestead — Oc- 
- tober 80, 1914—Motion Denied. 
Nettelhorst, W. L:, assignee of Tem- 
ple—Soldiers’ Additional—January 
— 28, 1914—Reversed. | : 
Neumann, August H.—Desert Land— 
July 21, 1914—Remanded. 





Navimeistar: William J. —Homestead— 


August 15, 1914—Reversed. 
Nevada Star Mining Co —Mineral— 
May 6, 1914—Affirmed. 


New Mexico, State of —Survey—Octo- 


ber 30, 1914—Affirmed. 
New Mexico, 
cember 26, 1914—Petition Denied.. 
_ New Mexico, State of v. Young—Selec- 
_ tion—July 22, 1914—Affirmed. 
Newberry; Emma 
April 22, 1914—Affirmed. 
Newcomer; Edward V.—Homestead— 
December. 5, 1914—Affirmed, 


William J.— Homestead — - 


“Newman 2 


Nichols, 


State of—Survey_-De- i 


Vv. —Homestead— 
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Newell, Ride Wepay ene Septet 
~ ber 26, 1914—Reversed. , 
Newell, Samuel Y. —Repayment—Octo- 
ber 31, 1914—Affirmed. 
Newland, Ray, Dick - Lumber Co., 
trans.—Timber and Stone—October 
14, 1914—A firmed. om 
Newman, Ida M.—Desert Panetacis . 
21, -1914—Demanded. a ae 
Newman, John EH.—Homestead—J uly 
28, 1914—Vacated, — 
Newman v. Northern Pacific Ry. Co.— 


Homestead: — June: 23; 1914 — Af- 
| firmed. ; = 
Newman v. -W illiams—Homestend— 


July 30, 1914—Affirmed. 
Williams—Homestead— 
September 26, 1914—Motion Denied. 
Newman v. Williams—Homestead— 
January 14, 1915—Petition Denied. 
Newnham, Elizabeth — Homestead — 
. January 2, 1914—-Rev ersed. ; 
Newport, Chris B,—Homestead—Sep- 
_ tember 19, 1914—-Affirmed. | 
Newsham v. Leutzinger—Homestead— 
“August 26, 1914—Affirmed. 
Newsome, Elroy  D. — Homestead — 
-April 22, 1914—Reversec. 


' Newton, George W.—Homestead—Oc- 7 


tober 12, 1914—A firmed. 
Newville v. Guderidan—Homestead— 
- March 18, 1914—Affirmed. : nt 
Newville v. Kevlin—— Homestead — -_ 
March 18, 1914—Affirmed. _- | 
Nicholls, Arthur J _—Homestead—Oc- | 
tober 14, 1914—Reversed. 
Charles O.—Desert Les 
January 29, 1915—Affirmed. | 
Nichols, Dell, Navajo Lumber & Sup- 
ply Co., trans.—Homestead—Septem- 
ber 21, 1914—Affirmed. . 
Nichols, Jane, Navajo Lumber &. Sup- 
ply Co., trans.—Homestead—Septem- 
ber 21, 1914—A ffirmed. 
Nichols, Raymond ‘W., assignee of 
_ Yerkes—Soldiers’ Additional—March 
18, 1914—Remanded. | 
Nichols v. .Gilmore—Homestead—Feb- 
-ruary 19, 1914—<A firmed. | 
Nicholson, Henry, et at. —Mineral—Au- | 
gust 21, 1914—Affirmed. : 
Nickle - M, Thomas—Homestead—Sep- : 
. tember d: 1914— Affirmed. 





‘Nischwitz . 


Nitzsche, 


Noble, 
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Nielsen, Nels P. _ Homestead _Febra- 


~ ary 19, 1914——Reversed. 


Nielson, Joseph W., S1.—Homestead— 


February 19, 1914—Reversed. 


Nielson, Peter E.~-Desert Land—July 


28, 1914—Motion Denied.. 


a oe: Nilsen, Phebe—Timber and. Stone— 


March ot. 1914 Remanded. 


| Niolet V.. Niolet—Homestead—Decem- 


ber 8, 1914—Affirmed. 


Land—January' 29, 1915—Affirmed: 
Nitzlander, Rudolph — Homestead— 
January 29, 1915—Vacated.: 
Rober t—Homestead—J and: 
ary 19, 1915—Modified. 


| ‘Nixon Vv. ae ae Sane 


ary 9, 1914—Petition Denied. 


July 31, 1914—Modified. 


Noble, John L.—Mineral—November 


80; 1914—-Reversed. . 
Noble, Julia C._'Timber and Stone— 
- August 28, 1914—Affirmed. 


Noble, Julia C.—Timber and Stone— 


October 26, 1914—Motion - Denied. 

Samuel, .George H. Stanton, 
- trans. — Homestead — November 27, 
1914—A firmed, 

Noblitt, John D., “assignee of Fouse— 
Soldiers’ 
1914—A firmed. 


‘Noftsger, Clement L a ee 


gust 31, 1914—Afiir‘med. 
Noleman, Julia—Desert | Land—Sep- 
tember 17, 1914—~Petition Denied. 
Nollette, Isaac — Homestead —- March 
.12,1914—Vacated. . 
Nolting, Wellington I.—Timber and 
Stone—December 30, 1914—Affirmed. 


Nolting, Wellington JI.—Timber and 


Stone—February 27, 1915—Motion 
~ Denied. © | 


- Norback -v. Kribs et. al. —Homestead— 


October 12, 1914—Affirmed. 


Nordin: v.. Northern Pacific Ry. Com 
| Homestead—May Pie 1914—A firmed. : 
Nordin v. Northern Pacific Ry. Co.— 
- Homestead—October 24, 1914—Mo- 


tion Allowed. 


Norman, George W.—_Desert. Tand— 


October 29, 1914—Affirmed. 


-Normandeau, 


_ Beddo et al —Desert. 


Additional — August : 26, 


Norman VD. Sigel—Homestend—Angust 


25, 1914—Affirmed. 2, 

Patrick, jy. — Home- | 
stead—May 26, 1914—Affirmed. 

Normandeau, Patrick, ~jr.—Home- 
stead—June 29, 1914—Affirmed. _ 


Norment, James W.—Right of Way— 


- December 80, 1914—-Reversed. _ 

Norris, Laila—Homestes a—Apr il 30, 
1914—Modified. 

North v. " Besse—Homestead—October 
5, 1914—A fiirmed. 


Northern Pacific: Ry. Co. et al a 


yey—February 6, 1914—Petition De- 
nied. : 
Northern : Pacific. Ry. Co. —Selection— 
April 22,.1914—Motion : ‘Denied. 


} , a _ Northern Pacific Ry. Co,—Selection— — 
Noble Electric Steel Co.—Mineral—’ — 


April 30, 1914—Motion Allowed. 
Northern Pacific Ry. Co. —Selection— 

June 18, 1914—Dismissed. . 
Northern Pacific Ry. Co. e¢ al—Sur- 

vey—June 20, 1914—Petition Denied. 
Northern Pacific Ry. Co., Il. P. Gard- 
ner, trans. —Selection—August 28, 
—1914—A firmed. 


Northern Pacifie Ry. Co. — ‘ome 


stead—August 12, 1914—A firmed. 


_ Northern Pacific Ry. Co.—Selection— 


August bl, 1914— Affirmed. 
Northern Pacific. Ry. Co. —Selection— 

September 5, 1914—-Affirmed. _ - 
Northern Pacifie Ry. Co—Timber - 
: eTeay nee nowerver hi Asis At 

- firmed. | 


Northern Pacific Ry. Co. —Selection— 


December 16, 1914— Affirmed. 


Northern Pacific Ry. Co. —Selection— 


‘December 5, 1914—A firmed, 


- Northern Pacific Ry. Co. (6 cases) — 


Selection—December oe 19l4—at | 
firmed. | 
Northern Pacific Ry. Co. (3 cases) — 


~ Selection—December | 26, 1914—Af- . By 


firmed. 
Northern. Pacific Ry. Co Selection ~ 
January 14; 1915—Affirmed. 


‘Northern. Pacific Ry. Co.—Selection-— | 


January 29, 1915—Affirmed. . 
Northern Pacific Ry. Co.—Selection— - 
January 29,1915—Remanded. 
Northern Pacific Ry. Co .—Selection— 7 

ee! 16, _1915—Afirmed, 
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7 “Nong Pacific Ry. Co. (10: ea 
Selection—Iebruary 26, (1915—Mo- 


tion Modified. 


Northern. Pacific Ry. Co., M. H. Kelly, 


trans. — Selection — Febr uary — a 
1915—Motion Denied. 
Northern Pacific Ry: Co. v. Goss—Se- 
lection—February 28, - ‘1914—Af- 
- firmed. 


a Northern Pacific Ry. Co. v, Kenealy— 
Selection—J uly 24, 1914—Reversed.: . 
Northern Pacific Ry. Co.-v. Mécklin— 

: Homestead—January 29, 1915—At 


- firmed. 

Northern “Pacific ‘Ry. Co. 
Swenson’s Heirs et al.—Selection— 
January 9, 1914.. 


Northern Pacific Ry. Co. v. Petrik— 
Homestead — May —20,. 1914 — “Re- F 


~ manded. 


Northern . Pacific Ry. Co. Vv. Pope-— 


Homestead—August 31, ae 


versed. 

Northern: Pacific Ry. Co. v. ‘Schultz— 
Homestead—August 12, 1914—Af- 
firmed. 

Northrup, 
February 4, 1915—Affirmed. 

Northwood v. Central Pacific R. R. 
Co. —Selection—September 26, 1914— 
Affirmed. 

Nourse, Jessie E. _-Homestead—Murch 
21, 1914—Affirmed.. . 

_ Nove v. Hrabovsky—Homestead—Au- 
gust 14, 1914—Affirmed. . 

‘Novotny, J oseph—Desert—J anuary 17, 
1914—Reversed. 


_Nugen, David J ihe Mae 


28, 1914—Affirmed. 


Nunemaker, William H.—Homestead— : 


October 31, 1914—Remanded.. _ 
Nunn, ‘L. L., assignee Utah Power and 


~ Light. Co.—Valentine Scrip—June 9, - 


-1914—Modified. 
Nunneley vy, Wells—Homestead—Oc- 
tober 19, 1914—-Motion Denied. - 


Nuss, Ida B.—Desert Land—June 24, : 


: 194 4—Remanded. 


Ober, J ehe S. —Homestead—August 3l, 
-1914— Affirmed. 


O’Brien, Dennis—Homestead—Febru-. 


ary 18, 1915—Affirmed. 


v. Peter 


Ogg, 


Daniel -B.—Desert Land—. 
_O’lSeane, James 
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O’Brien, Katherine, jr., now Swith— 
Homestead—J anuary 2, 1914—Re- 
versed... 


O’Connell, Mary — Homestead — April ao 


. 20, 1914—Remanded. 
O’Connor, Hattie M.—Homestead— — 
January 17, 1914—-Reversed. | 


- Oderlin, Bert C.—Homestead—Janu- — 


~ ary 2, 1914-—Reversed. » 

Odil, John H. —Homestead—March Al We 

| 1914—_Reversed. * . 

O'Donnell, Edmond B.—Homestead— - 
March 12, 1914—Affirmed. = 


Ogden, James C.—Homestead—J anu- . 


ary 2, 1914Reversed. 
Ogden, ‘William E. —Homestead—J an- 
uary 2, 1914—Reversed. | . 
Archie C. —Homestead—August. 
12, 1914—-Dismissed. a= As 
Oglevee, Christine H.—Timber and 
 Stone—January 29,.1915—Affirmed. » 
Ohio Consolidated Coal Co.— Coal 
Land—May 28, 1914—Modified. _ 
Ohio Consolidated Coal. Co. — Coal 
Land—November %, 1914—Affirmed. 


-O’Kane, Daniel J.—Homestead—Jan- 


uary 28, 1914—Petition Denied. 
J.—Selection—October 
20, 1914—A ffirmed. ; 
O’Keefe, Arthur J.—Coal Land—No- 
vember 19, 1914—Affirmed. | 
Oldemeyer, Herman A.—Homestead— 
March 12, 1914—Remanded. 
Oldland, Reubeu. et al.—Miner al—Sep- 
tember 19, 1914—Aflirmed. ie 
O’Leary, Arthur E.—Homestead—De- 
cember 26, 1914—Remanded. . 
Oleson, Ole, assignee of R. Tschudy— 
Soldiers’ Additional — March AS, 
1914—Remanded.. 
Oleson, Olina, Heirs an Sromestena= 
September 14, 1914—Affirmed. 
Olinger,. Ralph—Homestead—August . 
31, 1914—Reversed. 


Oliver, Harry G.—Timber and Stone— ee 


J anuary 17, 1914—Affirmed. | 


Osea. George—Homestead—J anuar y 9, 
1914—Reversed. _ 


Olsen, George M —Homestead—October | | 


_ 27, 1914—Remanded. 
Olsen, James W.—Homestead—Octo- 
ber 27, 1914—Remanded. 


Olson, 


’ Olson, 
trans. —Homestead—Mareh 19, aa 7 


Olson, John, Ww. E. Moses, 


a Onecimo Francisco, 
and Supply O©o., trans. —Homestead— | 


O’Neill, 
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Olsen, Norman—Homestead—Decem- 
ber 26, 1914—-Remanded. 

Olson, Andrew L.—~Homestead—May 
12, 1914—Modified. 

Olson, Hrik—Homestead—Februaty 21, 
1915—Reversed. 


18, 1914—A ffirmed. 
Gustay A., D. R. Whitaker, 


Affirmed. 

trans. — 
Homestead—March a 
firmed. . 


2 Bison: Paul, Dick Lumber Co., trans. _ 
and Stone—October acd 


Timber 
1914——Affirmed. 


ber 24, 1914—Motion Denied. 


Olson v. Sterns—Homestead—Septem- 


ber 5, 1914—Affirmed. - 


Olson ¥v, Wetterlind—Homestead—Oc- 


tober 14, 1914—Affirmed. 
Oltmans, » 
ary 28, 1914—Reversed. 


> Olver, Charles E., e¢ al. __Homestead-— 


April 29, 1914— Affirmed, 
Navajo Lumber 


_ September 21, 1914—A firmed. 


| ‘O'Neil, Frank. L.—Timber and Stone— 


December 16, 1914—A firmed. 


. O’ Neil, ‘Martin—Desert Land—October 


31, -1914—Affirmed. 


| O'Neil, Ww. T., assignee of ¥Fenn—Sol-. 


diers’ Adaitional—Ja anuary. 26, 1915— 
- Motion Denied, 


O'Neil, William T., assignee of Fenn— 
Soldiers’ Additional—November 30, | 


- 1914—A firmed. 
| Jeremiah J.—Timber and 
Stone—January 8, 1915—Affiirmed. 


. O'Neill, Lafayette—Desert Land—De- 


cember 8, 1914—Affirmed. 


O'Neill », Von Wald—Homestead—Oc- 


tober 13, 1914—A firmed. 


Opalka Vv. Lamey—Homestead—J ay, 
-_ - Owen 1), Robinson—Homestead—Au- 


30, 1914—A firmed. 
Opalka wv. 
eember 29, 1914—Motion Denied. 


Oregon & California R. R. Co. v. Hid- 


.den Treasure Mining Co. a a 
June 18, 1914—A firmed. 


35017°—vor 483—14 41. 


- Gust—Homestead-—November . 


‘Osborne, 
Se 
~ Osborne, nt 
Stone—November 4, 1914—Motion | 


Henry——Homestead—Febru- | 


Lamey—Homestea d—De- | 
Owens, 
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| O’Reilly, Daniel—Homestead—October 


8, 1914—Affirmed. 


Ortiz, Antonio H—Homestead—J uly 2, ous 


1914—Modified. 


Osborn, John R.—Homestead—Septem a 


ber 26, 1914—A firmed. . 
Osborn, Samuel N.—Homestead—Jan- | 
- uary 2, 1914—Aftirmed. Oo 
Osborn ve. Oregon & California R. R. 

Co. Selection: August 6, 1914—Af- 

firmed. uae 
George L. — Timber and - 
Stone—August 31, 1914—A firmed. 
George I.— Timber and . 


. Denied. 


| | ‘Onsoodby.. Andrew, assignee of “ree- 
Olson, Syvert—Water Right—Novem- | 


mole—Soldiers’ Addittonal—October 
20, 1914—A firmed. 


-Osland v. Guldborg—Desert Land—Oc- . 


tober 6, 1914—A ffirmed. . 
Osland v . Hinmaland—Desert ‘Land— 
October 6, 1.914——A firmed. , | 
Ostlind, Oscar J.—Homestead—August | 
28, 1914—A firmed. 
Osmundson, | Sam—Homestead—April | 
18, 1914—A firmed. . 


,Osner v. Southern Pacific R. .R. Co.— ee 
‘Desert Land—December 26, 1914— i 


_ Affirmed. 


Otten, Beriihard—Homestead—May 15, 


. 1914—-Remanded. 
Otterstrom v, Wales— Homestead - —_ 
September 14, 1914—A firmed. 2 
Otterstrom v. Wales—Homestead—De- 
cember 16, 1914—Motion Denied. _ 


Otto, Harry eee aly 27, | 


1914—Reversed.. 
Ottoson, J olin—Homestead—May 15, 
- 1914—Remanded. | . 
Ouachita Cash Entry No. 840-—Cash | 
‘Entry—June 9, 1914—Reversed. | 
Overholzer, 
Stone—July 28, 1914—A ffirmed. 


; Overman, Edwin W.— Desert Land— 


January 29, 1915—Affirmed. 


gust 14, 1914—Affirmed. © - 2% 
Everett—Desert Land—Sep- : 

tember 26, 1914—Remanded. | 
Owens, Everett—Desert Land—Jan- i 
—uary 29, 1915—Affirmed. -_ 


Mary A.—Timber and oy 
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a Page, 


Oxborrow, Sherwood. G.—Homestead— — 

October 20, 1914—A firmed. | 
Oxford et al. v. Skinner—Desert 
wea anuary 29, 1915—Petition 

Granted. 
Oxford e¢ al. v. Siolap Desa Land— 
_ January 29, 1915——Remanded. 
‘Oxford v. Cooley—Desert Land—April 
22, 1914—Affirmed. 


“Oxford v. Cooley—Desert Land—July 


2, 1914——Motion Detiied. 


Oxford-v. Heirs of Washburn—Desert . 
_ Land—February 26, 1915—Affirmed. — 


7 Pace -v. Dow—Homestead—-December 
— 238, 1914—Affirmed. 


‘Packman ¢¢ al, ». Watkins—Mineral— 


November 21, 1914—Modified. 
Pack-Saddle .Coal: Mines Association— 

_Coal—December 16, 1914—Affirmed. 
Packwood -v. Northern Pacific Ry. 
* ©o, — Selection — November 18, 

1914—-Motion Remanded. — 


Paddock, Elizabeth M,—Homestead— 


October 12; 1914—A firmed. 
Padilla v. Santa Fe Pacific Ry. Co— 
* Homestead — May 15, ‘1914 — Bee. 
manded. 
Page, Prank—Homestead-—September 
19, 1914—Remanded. 
J oseph ©. —Survey—February 
20, 1914—Afirmed: : 


Palin, Elisha A-—Repayment—Septem- - ‘ 
_ Parten ». Pol Homers suena 


ber 26, 1914—-Reverséd. | 
Palmer, Benoni—Repaymelit—August 

20, 1914—Reversed. 
Palmer Charles F.—Homestead—Sep- 
. tember 21, -1914—Affirmed. 
"Palmer, BE. M.—Mineral Entry—Jan- 
uary 31, 1914—-Petition Denied. | 
Palmer, Milton A. —Homestead—april 
7, 1914—Remanded. 


Palmer, Sarah, ef al 2 Saidiars’ Addi-— 


tional—June 2, 1914—A firmed. 
Palmer 
March 9, 1914—A ffirmed. 
Palmer »v. Gantier—Homestead—De- 
' eember 31, 1914—Affirmed. — 
Palmer v. Stabenfeldt.et. ala—Home- 
 stead—August 28, 1914—Afiirmed. 
Palmquist; Augusta E., Herbert Dierks, 

trans. —- Homestead — March 19, 

1914—Affirmed, . 


v.. Cornell — Desert Land — : 


DECISIONS RELATING TO THE PUBLIC LANDS. | 


Bapentise Richard-—Homestead—Feb- 
17, 1914—Reversed.. - 
Papineau. v. Strong—Desert Land— | 
February 20, 1914—Affirmed. . 
Papke, Harl W,—Repayment—Augist 
7, 1914—Petition Denied. | 
- Paradise et al. v. Mears—Homestead— 
September 5, 1914—Affirmed. | 
Pardue v. New Mexico—Homestead— - 
August 31, 1914—Afiirmed. a 
Paris, Le Roy—Desert Land—J une 29, 
1914—A firmed. = 
Parisien, J erome—Indian Seledtion-— 7 
June 29, 1914—Motion Denied. 


Park, Margaret M.—Desert Land— | 


September 14, 1914—Reversed. 
Parker, Francis—Homestead—Septem- 
-ber 26, 1914—Remanded. 
Parker, Stanton A.—Desert Land— 
‘September 14, 1914—A firmed. 
Parks v. Painter—Desert Land—May | 
29, 1914—Petition Denied. 


Parks v, Pitt— Homestead —May . 15, _ 


(1914—Affirmed. 
Parmeter, Alva’ M., D. R. Whitaker, ; 
— trans. = epmeatend = Matel 19, 
1914—A firmed: | | 
Parrish, Archie C.—Homestead—J uly . 
28, 1914—Vacated. 
‘Parry, ‘David E -—Homestead—Ja anu- 
ary 27, 1915—Affirmed. : 
_ Parsons, Isham A.—Homestead—Octo- 
ber 5, 1914—Remanded. 


12, 1914—A firmed. 
Partridge, Harry. A—Coal—December 
> a. 1914—A firmed, 
Partridge, ‘Theresa E. —Coal—Decem- 
ber 16, 1914—A firmed. . 


Patrick, Pliny—Homestead—Webruary ; 
20, 1914—A firmed. 

Patterson, John -T.—Homestead—Sep- . 
tember 26, 1914—-Remanded. : 

Patterson: »v. Brizinski—Homestead— — 
- October 19, 1914—Affirmed. | 

Patterson ». Keith—Homestead—J une 
28, 1914—Petition Denied. 


Patterson v.. Phillips—Desert Land— 


_ August 12, 1914—Petition Granted, 


Patterson v. -Phillips—Desert. Land— 
November 24, _ 1914--Petition Af- 
", irmed, 
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es Patton, ‘Sarah Honiestead—June 30, 


| - 1914—Affirmed. | 
; Patzer, August, 


Affirmed. 


’ Paulin, Harold D.—Desert Land—J Faly- 


29, 1914— Affirmed. 


e Paullin v, Boon—Horiestead—Febru- 


ary 28, 1914—A firmed. 


Paulsen v. Northern Pacific Ry. Co. = 


Homestead—August 31, 


4914—Re- 
versed. . : | 


3 Paulus, Ernest C.—Isolated — Tract— 


January 29, 1915—A fir med, . 


_ Peacock, Lewis H. —Desert Land—Sep- 


tember 26, 1914—Affirmed. 
Peacock, “Lewis H.—Desert Land—De- 
. cember 29, 1914—Motion Denied. © 


Pearce, Mary A -—Repayment—Novem- : 


ber 30, 1914—Affirmed. 


Pearson, Frank T.—Timber. and Sone 


December 16, 1914—A ffirmed. 
Pearson vy, Watson—Homestead—De- 
ccember 3, 1914—A firmed. 


Pease, Richard H., JY., assignee of 


" Poorman—Repaymeut—J anuary 19, 


“1915—A flirmed. 


Peck; Charles B -—Selection—Novem- 


ber 4, 1914—-Modified. 


1914 —Affirmed. 


Peck, “Harl-—Homestead—J: anuary 19, | 


1915—Motion Denied. 


-Peok, Walter H. _-Repaymerit—Devem- . 


ber 16, 1914—Afirmed. 


Peck v.- Grimaud—Homestead—March 


2A, 1914—Affirmed. ° 


| Pedersen, John D —Desert Land—QOc- 
tober I, 1914—Affirmed. 


j Pederson and Pederson—Timber and — 


Stone—October 5 1914—A firmed. 


; -Pederson, Christian—Homestead—Dé- 


cember 3, 1914—Affirmed. 

- Peebles, 

ber 20, 1914—A firmed. 

_ Peeler, Alfred—Homestead—September 

21, 1914—A ffir med. 

Peeler VD. Leybold—Homestead—Octo- 
ber 20, 1914—Afirmed. . 

Pemberton, Charles D —Homestead— 
Seoeeer 3; 1914—Affirmed, 


Plingy © A. Wiley, 
trans. —Homestead—Mareh, 19, 1914— 


Perrin, 


Leroy W.. —Homestead—Octo- 


penibsnion, Robert L,—Homestesd—- 


December 3, 1914—Affirmed. . 
Penman, George . W.—Desert Land— 

May 1, 1914—-Affirmed. | 7 
Penman, George W.—Desert Land—- 

July 29, 1914—Motion Denied. 


Penn Mining Co. —-Mineral—J enUary 


29, 1915—Affirmed, _ 
Penrod, William A. —Desert Land—Oc- 
tober 7, 1914—Modified. . 


Per ea, Francisco—Homestead-—Febru- 


ary 6, 1914—Remanded. | — 

Jonathan A.—Desert. Land— 

_ Mareh 27, 1914—Reversed. 

Perry v. Hatfield e¢ al. —Homestead— 
October 12, 1914—Affiirmed. ~ 

Perry v. Northern Pacific re Co. et 


al,.— Homestead — - December 6, ge 


1914—A firmed. 
Perry 7, Thor nton—Desert Land—Feb- ee 
ruary 16, 1915—Reversed. | 
Person, Alex G., Dick Liimber Co., 
trans.—Timber and Stone—October. ~ 
14, 1914—A firmed: 


Pete, Edward — Homestead — May: if . Ea 


1914—Reversed. 
Petersen, N is—Cash Hntry—September 
17, 1914—-Reverséd. 


. _ Peterson, Annie—Homestead—April 28, 
Peck, ‘Barl—Homestead—Septemiber ae | j 


1914— Petition Gr anted. 


Peterson, Edward, assignee of oe 


Soldiers’ Additional — April — 
1914—Remanded. | | 
Petersen, Herman W., et al.—Desert 
Land—August 13, 1914—Affirmed. 
Peterson, Myrtel M. — - Homestead —- 
Apr il 1, 1904—Affir med. ; 
Peterson - et al. v. Gosslin—Home- 
stead—September 17, 1914—Affirmed. . 


, 27, 


. -Peterson v. Alien—Homestead—April | 


2, 1914—Reversed. . 
Peterson v. J ackson—Homestead—May. 
29, 1914—-Remanded, . 


_ Peterson v. Northern Pacific Ry. Co. = 


zomestead — June 2e) ‘1914 — At- 
firmed. 


‘Peterson v, Northern Pacifie Ry. oe : 


| Homestead—August 26, 1914 —Ar- 
firmed, - 


Petrucci »v, King Desert Laad—April 


22, ‘1914—A firmed. 


| Pettijohn. v. Wrisht-—Homestead—Sep- * 


eee 26, 1o14—Affirmed. 
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Pfeiffer v. Dickson—Desert Land— 
January 28, 1915—Affirmed. 


_ Pfrimmer, C. Homer—Homestead—Au- 


gust 6, 1914—Affirmed. 
Phelps v. Depew—Homestead—March 
19, 1914—A firmed. 


c Phelps v J pnee=Homestend =n ovem- 


. ber 27, 1914—Reversed.. 

_ Phillips, Alfred —Homestead—Septem- 

ber 14, 1914—Affirmed. 7 
Phillips, Arthur J. —Homestead—No- 

~ -yember 7,. 1914—Vacated. 

Phillips, Henry D., assignee of Sum- 
mer—Soldiers’ Additional—Septem- 
ber 21, 1914*—Affirmed. | 

Phillips, 
29, 1914—A firmed. ) 

Phillips v. Beale—Homestead—August 

- . *12, 1914—A firmed. 
~ Philpot, 

 1,°1914—A ffirmed. 

Pickens, John H. —Homestead—Febru- 
ary 28, 1914—Reversed. . 

Pickens, Samuel D., Linn & Lane Tim- 
_ ber Co., trans. —Homestead—J Taly 27, 
1914—Motion Denied. 

Pidwell, Johanne, ef al Miner al— 
May 9, 1914—A flirmed, 


‘Pierce, Ada W.—Repayment—August 


22, 1914—-Affirmed. 


Pierce, Gustavus A., Heirs jam 


. stead—April 29, 1914—Modified. 


Pierce, Gustavus A., Heirs of—Selec- » 


tion—July 22, 1914—Motion Denied. 


. Pierce, Gustavus A., Heirs of—Lieu 


Selection—February 25, 1915—Peti- 
tion Denied. 


| Pierce, John Ds iL. D. Williams Coop- 


erage Co., ‘trans.—Homestead—No- 
| vember 27, 1914—A firmed. | 


onesie -peptener 19, 1914— 

Affirmed. Pod 

. Pierce ». Hetisen eo nesena-Fita 
2, 1914—Petition Denied. 

Piester, Charles J.—Desert Land— 
September 26, 1914—Affirmed. 


_ Pike, Phebe—Homestead—February 8, 


1914—Remanded. 
Pinkney: v. Shores—Homestead—Au- 
— gust 26, 1914—A firmed. 


Levie L —Homestead—May 


Laura H.—Homestead—aApril - 


'. Pomeroy, Lawrence D., 
Pierce v. Golden Drift Mining Cie 


_-«- DECISIONS RELATING TO THE PUBLIC LANDS, 


Pioneer ‘Midway Oil -Co.. v. State of 
-California—T. A. Wells, traus. mee 
lection—December 12, lo14—at- 
. firmed. ~ 4. 

Pisarezik, Albert—Coal—November 4 “ 
1914—A firmed. | | 


 Pittsburgh-Idaho. Mining & Milling Co. 


v. Bethmann—Homestead—October 
16, 1914—A firmed. 

Place, Edwin: S.— Desert Land—May 
29, 1914—Vacated.. 

Platt, John A—NSoldiers’ Additional— : 
June 18, 1914—Reversed. . 


Plecher, Andréew—Homestead—Novem- - 


ber 14, 1914—Reversed. 


Pledger, Emmett T.—Homestead—No- _ 


vember 24, 1914—Reversed. 
Plumb, Lawrence M .-—Homestead— 
May 28, 1914—Reversed. | 
Plumer, Andrew J., assignee of Evaline — 
Coggrave —Soldiers’ Additional— » 
_ March 18, 1914—Remanded. | 


Plumer, Andrew J.—Survey—Septem- . 


ber 30, 1914—A firmed. 


Plummer et al. v. Schiffner—Desert. 


Land—May 29, 1914—Affirmed. 


‘Poggi, Filippo—Desert’ Land—Septem- 


- ber 26, 1914—Affirmed. 

Poggi, Joseph—Desert Land—Septem- 
ber 25, 1914—Affirmed. 

Pogue, Thomas—Homestead—Septen- 
ber 26, 1914—Reversed.: 


‘Pointevent & Favre Lumber Go. —Mili- 


tary Bounty Land—J uly 22 , 1914— 
Affirmed, 

Pointevent & Favre Lumber o6 —Mili- 
tary Bounty Land Warrant—Septem- 


ber 26, 1914—Motion Denied. 


Pollard, William H.—Homesvead—Oc- 


tober 31, 1914—Reversed. 
-et al,—Home- 
. stead—July 25, 1914—Affirmed. . 


| Ponder: Frank Y¥ -—Homestead—May 1,. 


, 1914— Reversed. 


Pool, Orin D.—Homestead—February 


25, 1915—Affirmed, 


Poor et al. v. _Jamsson—-Homestead— 
September 5, 1914—A firmed. 


Poppleton, J ohn ‘M.—Homestead—Av- oe 


gust 12, 1914—A firmed. 


Poppleton ve ie - 
August 21, 1914— Affirmed. . 


Pounder, 


' Porter; 


Powell, 


‘Power, Charles B., 
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- Porter, Tw R.—Homestend—Augnst 12; 


1914—A firmed. ° 


vember 19, 1914—-Affirmed. 


- Porter, Luke T.—Desert Land—Febru- 


ary 18, 1914—Motion Denied. 


“Portland Railway Light and “Power 


Co -—Hasement—December S, 1914— 
Affirmed. 


. Posey wv. Mayhall—Homestend—August 


22, 1914—Reversed. 
Posey ww. Mayhall—Homestead—De- 
cember 29, 1914—Motion Denied. _ 
Postlewait, Rose—Homestead—August 
26, 1914—Reversed, e ae 


Poston, Ernest—Desert Land—Septem- 


ber -21, 1914—A firmed. 


Poston, Ernest—Desert Land—October 


26, 1914—Motion Denied. 


Poston, Jessie S.— Desert Land—Sep- 


tember 21, 1914—A firmed.. . 
Poston, Jessie S.—Desert eee 
ber 26, 1914—Motion Denied. | 


. Potter, Cora. B.—Homestead—August 


18, 1914—A firmed. 

Potter, James A ——Homestead—March 
-T, 1914— Affirmed. 

Potter, ‘James 
gust 19, 1914—-Motion Allowed. 


Pottorf and Freeman—Homestead— 


March 19, 1914-—A firmed. 
Potts, 


Potvin, Fred fe omestend-May. 26, 
1914—<A firmed. 


Pound, Earl ©., assignee of Child—gol- 
- diers’ se ahuus ees 6, 1914 — 


“Peman ded. 
John ae Desert 
March 12, 1914—Vacated. 
Powel, Arthur E., assignee of Baker— 
Soldiers’ Additional—November aE 
1914—-Motion Denied. — 

Powell, <A. P.—Homestead—May 12, 
-1914—Reversed. 


tne 


cember 16, 1914—A firmed. 


Powell v. Bancroft—Homestead—au- 


gust 19, 1914—A firmed. . 


assignee: of Foun- 
_tain—Soldiers’ “Additional—J une 6, 





John P.—Desert Land—No- 


-Pratt, - 


‘Pray, 


A.—Homestead—Au- 
Preston, 


James ‘M.——Desert TLand—Sep- 
. tember 17, 1914—Affirmed: 


Price, 


Thomas M —Homestead—De- 
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Be rats J ata W: —“Heseit Land—May 


99, 1914 Remanded. 


Powers, Manuel HE.—Timber © and 
Stone—December 80, 1914—A firmed. 
Powers, Manuel EW—Timber and 


Stone—February 2, 1915—Motion 7 


Denied. 

Powers, Pearl—Desert Kana Septent: 
ber 80, 1914—-Petition Granted. 

Powers, Pearl—Desert Land—October 
80, 1914—Instr uctions, _ 

Pratt, Helen—Timber and Stone—De- 
cember 30, 1914—A firmed. ; 


Pratt, Helen—Timber and’ Stone—Feb- | 


Tuary 27, 1915——Motion. ; Denied. : 
Howard ‘V.—Timber and - 
. Stone—December 16, 1914—A firmed: 


Pratt, Parley P. —Homestead—October 


31; 1914—Affirmed. 
Anna M.  omeaidadWebrit 
ary 19, 1914—Reversed. 


_ Prescott v, naar ae A | 


gust 27, 1914—A firmed. ; 
Preseott v. Reesor—Homestead—Juné 
23, 1914—Affirmed. 


Presnull, Joseph §—Homestead—De- 


cember 11, 1914—Affirmed. | 
Prestes, George—Homestead—October 

19, 1914—Affirmed. te. 42 
Charles . I] H.—Homestead_— 
September 14, 1914—Remanded. 


Preuitt, Ross F. ——-Homestead—Septem- ae 


ber 17, reas 
Prewitt — al. ov. 
Ser tae 1, 1914—A fiir med. | 
Sanford W.— Homestead — 
~ March 21, 1914—Vacated. 

Price v. Cleary-—Homestead—J une 12, 
1914—A firmed. é 
Price »v. Draver—Homestead—Mareh 

31, 1914—A firmed. ve 
Priest, Charles J. —Homestead—Octo- 
ber 31, 1914—Affirmed. 


Pritchard et - al —Homestead—Mareh 


25, 1914—A firmed. : 
Provatten v. -Egge—Homestead—No- 
vember 4, 1914—Reversed. eon. 
Provost, Peter, Walter Py Dunton, . 
trans: — Homestead — -March ~ 19, 
1914—-Affirmed. | 
Pruyn, William, The Northwest ‘Tim- 
— ber Co., trans. —Timber and Stone—_ | 
December 16, 1914—Petition Denied. 


Stenger—Crow 7 
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Pryor v. Higgins —Homestead—sep- 
tember .8, 1914—Affirmed. 


Pugh, Louisa K.—Desert Land—June- 


G6, 1914—A firmed. 
Pughe, Charles—Homestead—May. 28, 
~1914—Remanded. | 


Pugmire v. Loveland — Homestead - — 


March Ld, 1914—A flirmed, 


 ‘Pugsley v. Stevens—Homestead—No- 


~ yember 27, 1914—Reversed. 


Purdee, Armstrong, assignee of Kil- — 


bee — Soldiers’. eenHene — - Febr u- 
ary 25, 1915—Affirmed. 

“Purdy, James A. _Homestead—J anu- 
ary 29, 1914--Remanded. | 
Purdy, 

- 29, 1914—Reversed. 
Purvis, Roy B.—Homestead—August 
19, 1914—-Remanded. — 

Pyle VD, Grant—Desert Bente eens 
ber 17, ‘i914—Atirmed. 


Guainein. Beri L.—Timber and 
Stone—J anuary 27, 1915—A firmed. 


 uary 29, 1915—Affirmed. 

Qualheim, Rasmus O.—Homestead— 
January 29, 1915—Affirmed. | 

Quenzer, Katherina, formerly Oster— 
Homestead — rae il 10, 1914 — Re- 
versed. | 

Quinlan, David, Dick Taembed Co., 
trans.—Timber and Stone—October 
14, 1914—Affirmed. oe 

Quinn, lla X.—Homestead—J anuary 

. 28, 1914—A firmed. 

Quinn, Emma—Homestead—Jannary 
28, :1914— Affirmed. | 


Quinn, Sarah. R.—Homestead—J anu-. 


ary 28, 1914—Affirmed.. 


Quinn, Fhomas C-——Homestead—Feb-_ 


ruary 10, 1914—A ffirmed. | 
| Quintana, 
14, pe eae 


Raaum ». Mantei — Homestead — No- 
vember 24, 1914—Affirmed. 

. Raber,’ Chris — Desert Land — ~aguee 

31, 1914—A firmed. 


Race v. Paulus—Homestead—Decem- 


ber 16, 1914—A firmed. 


Rainey, 


James A —Homestend—April 


M. — Homestead -— J anuary. 


DECISIONS RELATING TO THE PUBLIC LANDS. 


Rader v. Northern Pacific Ry. Co.— 
- Selection—December 
firmed. 

Rader v, Northern ‘Peete Ry. Co.— 
Desert eee enue 18, (1915— 
‘Motion Denied. 


Raether’ Vv. istes—Homestend—Septem- 2 


ber 14, 1914—-Affirmed. 

Elmer, Dick Lumber Co., 
- trans. Timber and Stone—October 
. 14, 1914—A firmed. 


Rainville,. Pierre. J. =Fipmestedd— We: 


cember 28, 1914— Affirmed. - 


Ralya,. John M —Homestead—Septem- 


ber 5, 1914—Reversed. 


~ Ramey, A. H., ef af—Sury ey—August 


15, 1914—Instructions, 


Ramquist, Ellen. K.—Homestend—Oc- 


. tober 138; 1914—Remanded. 


Randle, George C.—Homestead—Janu- 


ary 29, 1914—Reversed. 


Randolph, Samuel WN., Independent 


Coal & Coke Co., trans.—Coal En- 


try—September 5, 1914—Atfirmed. 


| Rankin, John. W.—Deser't Land—Feb- 
| Qualheim, Bern L.—Homestead—Jan- 


ruary 16, 1915—Reversed. | 
Ranous v, Bramley—Homestead—July 
2, 1914—Affirmed. 


Rare Metals Mining and Milling Co. Mis - 
_Boericke — Mineral — December 16,. 


1914—Affirmed. _ | 
. Rarick, Charles. O—Timber and ; 
'  Stone—August 28, 1914—Affirmed, 
Rarick, Charles C.—~Timber and 
Stone—November 4, 1914—Motion 
Denied. 


Rathbone, John D —Homestend—Web- 


ruary 5; 1914—A firmed.’ 
Rathbun, Frank D.—Valentine Secrip— 
-April 24, 1914—Remanded. 
Rawn, © 
1914—A firmed: 
Ray, 
ter 1914—A flirmed. 


Reviond , Reistor = Homestcnd==7 an- 


uary 29, 1915—Reversed. 


Rea, Robert M. ie cea ane | 


17, 1914—Remanded. 


: Rabhiusen: 0, Collins—Homestead—Oc- 


tober 7, 1914—-Affirmed. 


Redd, Harry M ——Homestead—J anuary | 


OT 1915—Affirmed, 


26, 1914—At i. 


Oscar” H1,—HHomestead—August 


: See coal om, 


Seth—Repayment—October = ae 





| Redenbaugh, 


Rebillet, Louis” G.—Homestead—Sep- 
tember 26, 1914 —A flirmed. 


Martha — Homestead— 
February 28, 1914—Reversed. . 


Redondo Development. Co.—Survey— 


January. 9, 1914—-Instructions.. 


Redondo Development Co —Survey— 


April 18, 1914—A firmed. 


Redondo Development - Co. —Survey—. 


. June 6, 1914—-Motion Denied. 


| Reebe v. Grigsby—Desert Land—J an- 


vary 27, 1915—Affirmed. 


Reece %. Southern Pacific R. R. Co.— 
Homestead—December 16, 1914—Af- : 


_ firmed. 


Reed, John, J piestende October 


20, 1914—-Reversed. 
Reed, May. S.—Homestead—april 10, 
1914—Reversed. - 


Reed. v. Aléxander—Homestead—Au- 


gust 15, 1914—<A firmed. | 
Reed v. Brightwiser — Homestead — 


March 18, 1914—Remanded. 
Reed v. McHlligott — Homestead — 


‘April 10, 1914—Affirmed. | 
Reed +. Navoditzky—Desert Land— 
August 26, 1914—Affirmed. 


‘Reed v. St. Paul, Minneapolis & Mani- 
_ toba Railway — Co.—Selection—Jan- 


uary 16, 1914—Instructions. 


_ Reed wv. St. Paul, Minneapolis. and Mani- 


 toba Railway Co—Selection—April 
22, 1914—Motion Denied. 


“Reeve v. Doyle—Desert ‘Land—Febru- 


ary 28, 1914—Affirmed. 


- Reeves, William T.—Repayment—Oc- 


tober 19, 1914—Reversed. 


- Reher V. "Hawkins—Desert Land—Au- 


gust 6, 1914—A firmed. | 


‘Rehmstedt, fieniey omiestans Octo | 


ber .26, 1914—A firmed. 


Reichert ». ‘Northern Pacific Ry. Co. — 


-Selection—May 15, 1914—Reversed. 


Reilly, Richard J. —Desert Land—Feb- < 


ruary 28, 1914—A firmed. 


%e Renn, Paul, assignee of Fleming—Sol- 


diers’ _ Additional — oy 19, 
1914 Affirmed. 


_ Renn, Paul, assignee of Fleming—-Sol- 
diers’. Additional—April 20, 1914—. 


“Motion Demecs: 


Reynolds v. 
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Reno, Amos— Homestead —June 23, 
-1914—A firmed. 

Reno Vv. 
April 24, 1914—Petition Granted. 
Renstrom, Binni, ef al —Homestead— 

. March 27; 1914—Reversed. 


-Rentfro, James. R.—Homestead—Octo- 


ber as 1914—Reversed. | 
Rentz 'Mendenhall—Homestead— 
April i 1914—-Affirmed. | 
Reslock. v. Sullivan—Homestead—Aw- 
gust 19, 1914— Affirmed. 


Resner, Lena J., formerly Van Donse: 


laar—Homestead—J une 23, Bere 
Reversed. 


‘Reyelt Vv, Bearfield—Homestead—uly 


28, 1914—A ffirmed. 


Reynolds, Alvin H.—Desert ana 


August 21, 1914— Affirmed. 
“Montana — March 25, a 
1914—A firmed. 


: Reynolds v, "Ross—Homestead—Janu- 


ary 29, 1914—Affirmed. 


‘Rhodes, Lauvinia—Tiniber and Stone— | 


October. 7, 1914—Modified: and eae 


- manded.. 


Rice, Harriet: N.—Desert Land—Sep- - 
tember 19, 1914—-Reversed. / 


Rice, James H., assignee of Newman— 


- Soldiers’ Additional—May. 29, 1914— 
-Remanded. 
Rice, Newton J., assignee. of. Crowell — 


Desert ‘Land——November 27, 1914— x 


_ Reversed. . 
Rice a, Brawner—Homestead-—Mareh 
14, 1914—~A flirmed. | ; 


| Rice V. Martens—Homestead—J anuary 


26, 1914—Petition Denied. 


Rice v. Moore—Desert Land—August ' : 


28, 1914—Reversed. 

Rice v. Moore—Desert Land-—Decem- 
ber 29, 1914——Motion Denied. 

Rice », Simmons—Homestead—Mareh ee 
12, 1914—Reversed, | 

Rich Bar Mining Co. ». Gensey— 


Homestead—December 26, 1914— 
Affirmed, - 
Richards, © J ames A. —Honiestead— 


April 29, 1914—Affirmed. 
Richards, John §. ~ Homestead—Octo- 
ber 31, 1914—Vacated. | 


‘Richards, William W.—Homestead— 


_ April 27, 1914—Reversed. 


Nienhauser - ime Howmeuteaa — 
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| 7 Richardson, S., ef al. —Mineral—Octo- - 


ber 12, .1914—A firmed. 7 
Richardson, S., ef al, —Mineral—Janu- 

ary 29, 1915—Motion Denied. | 
Richardson, Elizabeth | A.—Desert 


Land—February 4, 1915—Affirmed. 


| Richardson, Joseph M.—Desert Land— 
November. 7 , 1914—A firmed. | 
Richardson, J oseph: M.—Desert Land— 


‘February 9, 1915—-Petition Denied. : 


_. Richardson v. Southern Pacific R. R. 
Co. —Soldiers’ 
19, 1915—Afirmed. 

_ Richter, Fr ed—Desert Land—J une 5, 
1914—Remanded. 


Ricketts, William P—Lieu Selection— .- 
_ vember 4, 1914—Reversed. 


. Roberts, 


-March 28, 1914—Motion Denied. ° 
Ricks, James B.—Desert Land—March 
- 28, 1914——Motion Denied. - | 

Ricks, James B.—-Desert Land—De- 

cember 29, 1914—-Petition Denied. 
Riddick, Carl W., assignee of Thomp- 

son—Soldiers’ 

28, 1915—A firmed. 


Rife, Edward H.—Soldiers’ Adai- 


-_tional—October 6, 1914—Remanded. ; 


Rife, PEdward H.—Soldiers’ -Addi- 
tional — November 18, 1e14 — Af- 
firmed. a 

Rinehart, Laura B.— Timber and . 


Stone—January 29, 1915—Affirmed. 
Ring’ v. Selah—Homestead—august 12, 
1914— Affirmed. — 
Ringdahl, Gust. —Homestead—J uly 21, 
1914—Affirmed. | — 


= 4 Rink, Emil C.—Homestead—February’ 


26, 1915—a firmed. 

Rinker v. Fry—Homestead—February 
18, 1914—-Petition Denied. 

Ripley,” Ben—Homestead—March 25, 
1914—Remanded. _ 


Ripple, Martin, sr —Homestead—Oc- 


tober 10, 1914—Remanded. 


Risa, Martin, assignee of Chadwick— 


- Soldiers’ Additional—October 31, 

1914—A ffirmed. 

_  Ritchet v. Northern Pacific Ry. Co.— 

Homestead—J une 2, 1914—Affir med. 

- Ritchey v. Gilmore — Homestead — 
March 19, 1914—A ffirmed. 

Ritter, Otto Saal 2, 
ee 


Robbins, Elmer 


Additional—J anuar ry 4 


' Roberts, 


Addi tional—Ji anuary | 


. Rob ertson,. 
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Roach v. Gye—Homestend—September 
14, 1914—Affirmed. 


7 Robbing, Dora W —Desert pando . 


tember 19, 1914—A ffirmed. . 

ae : 

 ruary 28, 1914—Reversed.. 

Robbins et al, v. | Williams—Home- 
stead—November 18, 1914—-A firmed. 

Robbins, George E—Desert Land— 
July 18, 1914—Reversed. 

Robbins v. Elliott—Homestead—Feb- 
truary 19, 1914—Motion Denied. 


Selection—J anuary 2, 1914—Motion 
Denied. 
Roberts, Ar thur. M ~-Homestead—No- 
Frank—Homestead- —Novel- 
ber 7,-1914——Affirmed. . or 
George T.—Homestead—No- 
vember 30, 1914—A ffirmed. | 


Roberts, Laura B,—Repayment—Octo- 


ber 12, 1914—Affirmed. 
Roberts, Nathaniel H.—Repayment— _ 
August 18, 1914—Affirmed. © °° 
Roberts vy. Coghlan—Homestead—De- - 
cember 26, 1914—A ffirmed. 
Roberts v. Johnston—Desert Land— 
February 12, 1914—Motion Sus- 
tained. 


. Roberts. v. Avice eUnistsad Nap: 


tember 80, 1914—Petiticn Denied. 
>Peter T.—Homestead— 
March 24, (1914 Affirmed. a 


- Robertson v. Nor thern Pacific Ry. Co. — 


Homestead—J une 28, 1914—+ A firmed. 
Robbins, Eleazor T.—Repayment—Au- . 
gust 22, 1914—Affirmed. _ 
Robicheau, J oseph—Homestead—March | 
18, 1914—Petition Denied. | 
Robinett, Hezekiah - J. = Honisstend== 
January 16, 1914—Remanded. ? 
Robinett, Hezekiah J.—Homestead— 
December 29, pee Dis-.. . 
missed. : 


- Robinson, Anna ee ee 


‘tember 26, 1914 Affirmed. 


Robiuson, Charles E.—Deseri Land— : 


March 14, 1914—A firmed. ’ 


Robinson Improvement Co. —Cash En- 


try—May 12, 1914—Affirmed. e 
Robinson, John W.—Homestead—No- 
- yember 4, 1914—Affirmed. | 


Robbins v. Northern Pacific Ry. Co— 





= Robinson, 


Roby, , 
trans.—Timber: and Stone—Septem- : 


_Rockney wv. 
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Robinson, Josephine F.—Repayment— 


September 26, 1914—Affirmed. 


Robinson, Louis—Homestead—Septem- 


ber 26, 1914—Remanded. 


30, 1914—Reversed. 


Robinson, ‘Rose —Homestead—J amvaty. 


20, 1914—Dismissed. 


Robinson v. Reboweitra—Homestead— 


February 16, 1915—Reyversed. 
Elizabeth B., J. S. Lyons, 


ber 5, 1914—Affirmed. 
Roby, Elizabeth B., Jw. S. Tons) 

trans.—Timber aaa Storie—Decem- 

 ber-16, 1914—Motion Denied. 
Briedal — Homestead — 


‘March 12, 1914—Remanded. 


Rodefer, Blanche — Homestead — May | 


28, 1914—Modified. | 
Rodefer, 
gust 81, 1914—Modified. 


_ Rodgers v.. _Laster—Homestead—Sep- . 


tember 14, 1914— Affirmed. 


Roe, George W.—Homestead—Decem- 


ber 16, 1914—A firmed. 


Rogers, EKlizabeth— Desert Land—Sep- 


tember 14, 1914—Affirmed. 
Rogers, Emanuel—Homestead—Janu- 
ary 29, 1914—A firmed. | 
Rogers, Fr ancis E. , assignee of Lane— 
Soldiers’ | 
1914—Remanded. 


Rogers, John J. —Homestead—Ju une 9, 


1914—A firmed. 
Rogers. v. Southern Pacific R. R. Gee 


Desert ‘Land—February 28, ae 


Affirmed. 


- Rogers Vv. Southern Pacific R. R. Go 


Desert. Land—May 27, 1914—-Motion 
'~-Denied. 


‘Rogers v. Southern Pacific R. R. Co.— 
Desert Land—May 27, 1914—Peti- * 


tion Denied. | . 

Rogers v. Southern Pacific R. R. Co.— 
Desert Land-—November | 7, /-1914— 
Affirmed. — | 

Rogers v. Southern Pacific I R. R. Co.— 
Desert Land—December ° “26, 1914— 
Affirmed. — | 

Roland v. Heirs of ies sae: 

_ stead—October 29, 1914—A firmed. 


Melvin—Homestead—April 
Romine Vv. 


Blanche — Homestead — _Au- 


Additional — April 28, | 


; Ross, 
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Romer, Tad assignee of Bagley—Sol- 
‘diers’ Additional — ~ Februar ‘fe 2, 
| 1915—Affirmed. | 


‘ Romine. v, “Havlow—uunisstend ai 


gust 25, 1914—Petition Denied. . 
- Barlow—Desert ‘Land— 
December 26, 1914— Petition Denied. 


Ronning Vv. Sage—Homestead—Febru- a8 


ary 12, 1914—Motion allowed. | 


_ Rookledge, Mrs. Sadie—Desert Land— 


June 29, 1914—Affirmed.. 


Rootwick, Enoch B. —Homestead — 


March 19, (1914—-Motion Denied. 
Rosborough, John W.,: assignee of 
Coday,. . Sr.—Soldiers’ Additional— 
“Septeniber 14, 1914—Affirmed. 


: Rose, Hdmund—Homestead—February . 


28, 1914—Affirmed. 
Rosenburg Vv. 
 Stead—May 29,.1914—Affirmed. 
Ross, Alla. F,—Timber and Stone—De- 

cember 30, 1914—A flirmed. tan. 
Ross, Alla F'.—Timber and Stone— 

February 27, 1915—Motion Denied. 
Ross, Carl K —Homestead—September 

5, 1914—Remanded. | 
Ross, Charles A.—Timber and _ Stone— —_ 

January 29, 1915—<Affirmed. _ 
Ross, Columbus J.—Homestead—Sep-. 

tember 17, 1914—Remanded. 

Ross, Dora: D.—Homestead—October 7 “i, 
1914— A firmed, :; 
Ross, Ellison L.—Timber and Stone— 
_ January 29, 1915—Affirmed. | 


Joe. C:—Homestead—November ao 
19, .1914—A firmed. : - 
Ross, Joe D —Homestead—Angust 18, 
1914—A firmed. 7 
Ross, Thomas—Homestead—April 29, 
1914—Reversed. 2g 


Ross v. Brown’s Heirs—-Homestead— 


September 14, 1914—A firmed. 


Ross“ v, Brown’s Heirs—Homestead— 
November 14, 1914—Motion Denied. 


Ross ». Oy etek = 


ary 20, 1914—Affirmed. 


Ross v. MeGillie— Homestead — - April | 
29, 1914—Motion Denied. | 


_. Rossom, Fred B., assignee of J jaihes FL 


Richards — Soldiers’ Additional —- 
_ March 18, 1914—Remanded. 


Blaceroel nein a 
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Roth, Bena H.—Repayment—April 10, 

- 1914—A firmed: . 

- Rothe v. Heirs of Stewart tome: 
- stead—September 14, 1914—A firmed. 

Rothie v. Ash—Homestead—December 
80, 1914—Affirmed. — 


Rountree, Rufus V.—Desert - Land— 


October 3, 1914— Affirmed. 


Rowe v. Northern Pacific Ry. Co.— 


- Homestead—June 20, 1914—Affirmed. 


Rowe v.: Northern Pacific Ry. Co— , 


Selection—October 29, 1914—Motion 
Denied. * | 


5 Rowland, Hubert M. = ‘Hescet Sea 


. September 26, {914—A firmed. 
Rublee, Francis M.—Desert Land— 
August 28, 1914—Affirmed. — 
Rublee,. Francis M., jr.—Desert Land— 
- August 28, 1914—Aftirmed. 


| Rucker, Bethel J.—Selection—March 


12, 1914— Reversed. 

Rucker, Silus—Homestead—November 
18, 1914—A firmed. — 

Rudisill, Charles L. — Homestead — 
March 19, 1914-—Reversed. 


~ Rudolph, William H:— Homestead — — 


January 2, 1915—-Remanded. 
Ruellan, Stanislas—Homestead—Feb- 
ruary 19, 1914—Reversed. | 


Rumsey, Roy L.—Desert Land—May_ 


5 OF 1914—A firmed. 

-Runkle, Pea rie--eromestandOetoner 

81, 1914—Vacated. 

~ Rupert, 
31, 1914—-Motion Remanded. | 

Rupp, Earl] M. —Homestead—February 
28, 1914—Reversed. si 

Eas v, Mosier—Homestead—August 

, 1914—Affirmed. 

cue v, Mosier —- Desert Tend 06 
~~ tober 16, 1914—Motion Denied. 

Russell, John F.— Homestead — Sep- 
tember 26, 1914—Remanded: . 

ois 3 

- tober 30, 1914—Reversed. 


: Russell,. Michael H.—Repayment—No- ; 


_ vember 21, 1914— Affirmed. 

Russell, 
tember 14, 1914—-A firmed. 

Russell. v, Anderson — Homestead — 
February 16, 1915—Rever sed. 

Rutherford, Lewls W. —Homestead— 
February 26, 1915—Remanded. 


— Geor ge—Homestead—August 


Maggie: J.—Homestead—Oc- 


William — Homestead — Sep- 7 
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Rutherford, William R., Ringsrud Mer- . 
trans. — Homestead —_ 


cantile Co., 
* May 27, 1914—Reversed. 


| Rutledge, Eliza B.—Homiestead—April _ 


we ON 


28, 1914—Affirmed. 


- ‘Ryan, Eugena B.—Homestead—Webru- 


ary 9; 1915—Affirmed. 


‘Ryan, John L.—Timber and Stone— 


February 10, 1914—<Affirmed. 


5 Ryan v. Sjoberg—Homestead—Febru- ; 


ary 2, 1915—Affirmed. _ 
Ryerson, Ramah R.—Homestead—Au- 
gust 26, 1914—A firmed. 


Ryerson, Ramah R.—Homestead—De- 


cember 16, 1914—-Motion Denied. 
Rykken, - 


Sack, Tobin: H'.—Homestead—Septem- | 


‘ber 17, 1914 A ffiirmed. 


Sackett, Samuel A.—Desert Cand 


February 4, 1915—Affirmed. 


Sagen v. Plerce—Homestead—October _ 


6, 1914—A firmed. 
Sager, Marion—Homestead—December 
16, 1914—Affirmed. 


| Sahr v. Bidsness—Homestead—ugust 


26, 1914—Reversed. 


Sahr ».. - Bidsness—Homestead——Octo- 


ber 30, 1914—Motion Denied. 
Saine, Grace W.— Desert Land—Jan- 
wary 29, 1915—Affirmed. 
St. Louis, Iron Mountain & Southern 


Ry. Co.—Selection—December 16, - 


1914—A firmed...’ 
St. Louis, Iron Mountain & Southern 


Ry. Co ——Selection—December - 80)" 


- 1914—Affirmed. . 3 

St. Paul, Minneapolis &- “Manitoba. R. 
R. Oo. — Selection — February 16, 
“1915—Modified. 


Sais v. Siptey— Honiestead “November 


24, 1914—Affirmed. 


Saling, Allen W., -The Northwest. Tim- -- 


ber Co., trans.—Timber and Stone— 
December 16, 1914—Petitioa Denied. 


‘Salisbury, Stuart M., assignee of Fin- 


nister—-Soldiers’ Additional —May 1 12, 
1914—Remanded. 


‘Salisbury, Stuart M., assignee of Win- | 
Additional—May - 12:. 


ter—Soldiers’. 
-1914—Remanded. 


Lars T.—Homestead—Sep- 
- tember 26, 1914—A firmed, . 


 Sandall, Carrie a 


DECISIONS RELATING TO THE PUBLIC LANDS. =6 651 


; Salisbur y; Geor ge — - Homestead — a uly 


18, 1914—-Reversed. 


es Samelson, Samuel J. =e eseneNes 


“vember 18, 1914—Affirmed. | 
Sampson, John—Homestead—May 6, 
_ 1914—Reversed. 


San Francisco Chemical Co. v. United 
States Phosphate Co. ——_Mineral—Sep- | 


_ tember 21, 1914—Dismissed. 


~ Sanchez, | Andrella—Homestead—Octo- 


. ber 29, 1914—Reversed. 


~ Sanchez wv, “Lynch—Homestend—Oeto | 


~ ber 31, 1914—Affirmed. 


Sandage, Otis L. —Homestead—May 2 29, 


1914—A firmed. 





Cas 1914—Reversed. 


, Sanders, llen—Homestead—November 


19, 1914—A firmed. 


Sanders v. ‘Byans—Desert Land—Octo-. 


ber 5, 1914—A ffir med.. 


Sanders. v. "Preston—Hlomestead—Feb- . 


ruary 19, 1914—Reversed. 


Sanderson, “Henry—Homestead—Octo- 


‘ber 23, 1914—A ffiirmed. 


| Sanderson, W. W.-Repayment-—De- 


ecember 31, 1914 Affirmed. 


Sandusky, Amanda H.—Desert Land— 


October 381, 1914— Modified. 


tober 13, 1914—Modified. 


Sanger, John S.—Repayment—Septem- 


ber 26, 1914— a fiir med. 


. Sangston v. Northern Pacific Ry. Co.—. 


; Homestead—August 26, * 1014—-At- 
firmed. 7 


‘Sanislo, John J. = aeaet. Land—Taly 


9, 1914—-Rever sed. 


- Santa Fe Central Ry. Co. (2 cases) — 
Station Ground—October 30, 1914— . 


Reversed. . 


Santa Fe Pacific Ry. Co. 2 ‘cases)— 
Forest Lieu. Selection—June 18, : 


-1914—Remanded. 


Santa Fe Pacific R. R. Co. —Selection— 


_ September 26,- 1914—A firmed. 


tion—December. 3, 1914—A firmed. 


‘Santa Fe Pacific R.. R.  Co.—Selec- 
1914—-Motion* 


tion—December 26, 
Modified. | 


Mineval—Au gu st 


| Schielle, 


i Schireson, 
Santa Fe Pacific R. BR. Co, —Selec- 


sania Fe Pacific Ry. Go., H. M. Kelly— 
- Relection—Mebruary 16, (1915—At- 
- firmed. 

Santa Fe Pacific Ry. Co a Maeda 2 é 

_ February 26, 1915—Approved. 


Santa Fe Pacific Ry. Co.—Selection— 


February 27, 1915—Approved. 
Santa Fe Pacific Ry. Co. v. Northern - 
“Pacific Ry. Co. —Selection—October . 
31, 1914—A firmed. : 
Santa Fe Pacific R. R. Co. v. Norther 
Pacific Ry. Co. —Selection—December 
26, 1914—Affirmed. 
Sargent, Fred W.—Desert. Tand—Au- 
gust 25, 1914—A firmed. 
Sargent v. Tanner—Homestead—De- — 
cember 23, 1914—A firmed: | 
Sargent, Louie M.—Homestead—Feb- : 
— ruary 16, 1915—Reversed. . 
Sauter, William C.—Desert Land— 
September 26, 1914—Affirmed. | 
Savage, Herbert W.—Homestead—Au- a? 


*. gust 14, -1914—A firmed, 
Savage, 


‘Herbert W., : assignee of 
Brist — Soldiers’ Additional — No- 
‘vember 14, 1914—Motion Denied. 

Sawyer v. Southern Pacific R:.R. Co. ai 

* Desert Land—February 28, 1914— 
Affirmed. 


< Sayles wv. Severns—Timber and Stone— 
- Sandusky, Thomas—Desert: Land—Oc- 


October 20, 1914—Modified. . 


Scalf, Coleman - A.—Homestead—J a 


16, 1914—-Reversed. 
Scalf, - John W.—Hlomestend—July 9, 
1914—Affirmed. ~ , 
Schachterle, Edward — Homestead — 
' May 26, 1914—Reversed: a 


‘Schaefer v. Northern Pacific Ry. Co.— 


_ Homestead—June 0: -1914——Af- ~ 
firmed, | ; 
Schaefer v. Northern Pacific Ry. oo 
- Homestead—aAugust Sl, 1o14—At- 
- firmed. igor. 7 
Scherzer V. ‘irons Homitstend=—Ten: | 
‘Tuary 26, 1915—Affirmed. aa: 
Sebastian — Homestead — 
March 11 1914—Reversed. 


August 13, 1914—A firmed. _ 
Schireson, Nathan W.—Desert Land— — 
July 29, 1914—Affirmed. | , 
Schireson, Nathan W.—Desert Land— - 
October 5; 1914—Motion Denied. 


Bernard—Desert — -Land— . je 


-. Schoeder . v. 


652 . ‘DECISIONS. RELATING TO THR: PUBLIC LANDS, 


: Sclinsian: le F C.—Desert Tava 


- October 23, 1914—A firmed. | 
‘Schlingman, J. F. C.—Desert Land— 
‘December 29, 1914—-Motion Denied. 
Schneider, Martin—Desert Land—May 
15,: 1914—-Remanded. 
Schnur, Ann—Homestead—December 
3, 1914 Affirmed. 


_ April 10, 1914—Reversed. 

Schoenburg, August — Homestead — 
-March 12, 1914—Affirmed. — 

Schoenburg, August—Homestead—May 
- 20, 1914-Motion Denied. 


- Schoenburg, 
March 12: 1914—Affirmed. 
Schoenburg, - Bernard — Homestead - —_ | 


May 20, 1914—-Motion Denied. 


Schofield v. State of Tdahbo—Home- 


stead—February 16, 1915—Affirmed. 


Schoonmaker, Margaret—Homestead— © 


‘September 80; 1914—Reversed. 


Schott v, Ducks—Homestead—Jt une 29, 


1914—A firmed. — 

- Sehrock », Northern Pacific. Ry. Co.— 
- Homestead—September D, 1914—Af- 
‘firmed. 

Schrosder “Henry A—Desert Land— 
October 14, 1914—Affirmed. -_ 


Schubert v. Northern. Pacific Ry.. Go. = 


Selection—August 3, 1914—-A firmed. 
Schulz, - Albert, 
- March 19, 1914—Affirmed.. | 
Schumacher v. Howe—Homestead— 

. August 25, 1914—-Petition Denied. 


Schumacher ». Howe—Desert Land— 7 


December 26, 1914—Petition Denied. 


‘Schuster, Anton—Homestead—Febru- — 


ary 19, 1914—Reversed. 
Schwerdt v.. Kupperion—Homestead— 
March 27, 1914—Reversed. 
Sehwertfeger, Herman—Desert Land— 
October 29, 1914—Affirmed. 

Scofield; Andrew L., et al—Coal—De- 
cember 14,.1914—Petition Denied. 
Scofield v. Northern Pacific Ry, Co.— 
Sioux _ Half-breed - ee ie 

1914—A ffirmed. 
Scorpion .Mining Co. —Mineral—June 
28, 1914—Reversed. ° 


Seott, George M., jr. — Homesiead — | 


September 26, 1914—Aflirmed. 


Newhaus—Homestead— | 


Bernard —- Homestead = 


-et al. —Homestead— 


‘Seeger, 


* Seigler, 
"gust 15, 1914—Affirmed. 
Self, George—Timber ‘and Stone—No- 


Scott, Jennie M:,. yecieaee of Garee- 


lon — Desert Land — November aq; sas 


1914—Reversed. 
Scott, William E. — - Homestead — 
‘March 12, 1914 Affirmed. . 


Scott v. State of ‘Minnesota—Home-: 


stead—February 21, 1914—Reversed. 

Scott v. Minnesota—Homestead—Au- 
gust 12, 1914—Motion Denied. 

Scott v. Whitehouse — Homestead — 
September 17, 1914—Affirmed. 


Scotten v. .Lansiedel — Homestead — 
_. February 28, 1914—Motion Vacated.. — 
Serivner, Mattie B., The Northwest’ 


~Timber Co., trans.— Timber and 
Stone—Deécember 16, ‘1914—Petition 
Denied. 


Scriver, William B, The Northwest 
Timber- Co., ‘trans. — Timber: and 


-Stone—December 28 1914—Petitiou 
Denied. 


Seadore v. Tanna — Homestead — =e 


gust 22, 1914—Affirmed. 
Sears, Rosa D.—Homestead. 
2. 1914 —A firmed. 
Seattle Contact Copper Co. ine: 
‘August 19, 1914—A firmed. 





Seattle Contact Copper Co.—Mineral— 
_. October 380, 1914—Motion Granted. _ 
Sedlacek v, WViano—Homestead—Au- 


gust 12, 1914—Petition Denied. | 
Sedlacek v. - Viano—Homestead—Oc- 


-. tober 26, 1914—-Petition Denied. __ 
William, D. R. Whitaker, 
‘trans. — Homestead —- March AW, . 


1914—A firmed. 


Seegrist 4). Bergman — Honicstead — 


March 21, 1914—Affirmed, _ 
Seidel v.. Moore—Desert. Land—March 
14, 1914—Affirmed. 


Seidell v. St. Paul, Minneapolis and _ 
Manitoba Ry. Co. —Homestead—May fi 


— 9, 1914Petition Denied. 
‘Henry A.—Homestead—Au- 


vember 21, 1914—Remanded.. 


. Selfridge, Grant—Repayment—Decem- 


ber 31, .1914—Affirmed. 


Selik, Georee-—HomestendSentember 


18, 1914—Affirmed. 


Seljeskog, Louis 3 = Homestend=-seo 


_ tember 26, 1914—Remanded. 


January. - 


Sellers v. 


= Shad  v. 
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tember 21, 1914—Affirmed. 


Senger, Ernest H.—Desert Land—No- 


vember 21, 1914—Affirmed. 


Sepulveda, Lola, et al. —Desert Land— 


February 17, 1914—-A ffirmed. 


Sepulveda,- Lola, et al.—Desert Land—. 


May 26, 1914—Motion Denied. 
Serna, Juan -B ead -Oriober 
97, 1914—A firmed, 


Serna wv. Urioste—Homestead—Febru- 


ary 21, 1914—Affirmed. | 


Setser, Lee-—Homestead—December 23, | 
Shanks -v. Miller: 


1914—-Modified. 
Setser, Lee Homestead, February 26, 
-1915—Motion’ Denied.. 


- Seufert Bros. Co.. v. siswant aii. 


stead—October 16, 1914——Affirmed. 

Seufert Bros. Co. ~v. Stewart—Home- 
stead — January. 29, 1915 — Motion 
- Denied. 

Seupelt, J. G.—Survey—October 26, 
1914—Motion Denied. 

Seveland, Sam—Homestead—February 
19, 1914—Reversed. 


~ Sewright v. Southern - Pacific BR. R. 


Co. — Desert’ 
1914—A firmed. 


Land—August Sl, 


Seymour, Bennett E.— Repayment — 


Novenber 18, 1914—Affirmed. 


Seymour v. Renie et al .-—Mineral— | 


March 21, 1914—A ftir med. 
Seymour v. Renie et al,—Coal Entry— 
June 18, 1914—Motion Denied. 
Roth—Homestead—J une 9, 
1914—Dismissed. an 
Shad v. Roth—Homestead—aAugust 13, 
1914—Motion Sustained. _ 


Shaffer, Nettie V.— Desert Land—J an- 


uary 31, 1914—Remanded, 
Shallenberger, James. B.—Timber and 


_ Stone—December 16, 1914— Affirmed. 
_ Shallenberger, James B.—Timber. and 
Stone—February 16, 1915—Motion ~ 


Denied. 


1914— Petition Denied. 
Shama, Elias, WE, Plumb, eae 
Homestead—March. 31,. “1914—Re- 
versed, oS wae 2 


Shama, Blias, Ww. mE: Plumb, trans.— . 
Shelby v. Prakes—Homestead—March 


Homestead—April — 29, 


—1914—Af- 
firmed. | | 


é 


Barber—Homestead—Sep-" 


Shaner, 


’ Granted. 
‘Shanklin, | 


Sharon, 
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Sistanan, Awbr ose—Homestend—May ; 


1, 1914—-Reversed. 


Shanahan, Ambrose—Desert Land— © 


‘January 29, 1915—Afirmed. 
Harry .8. —Homestead—J une 
_ 28,. 1914—-Remanded. 


Shaneyfelt, Charles | 1 —Homestead— 


| une 20, 1914—A ffirmed. 


Shank et at. Vv. Holmes—Mineral— 


February 25, 1915 — Petition 
J ames ; W.—Timber 
’ Stone—November 7, 1914—Modified. 


ber 17, 1914—A firmed. | 
Shannon, John . W.—Desert © Land— 
June 9, 1914—Affirmed. 


gust 19, 1914—Reversed. 

Sharp, 
ber 80, .1914—Reversed. 

Shaver, Mrs. Hdward—Homestead— 
August 12, 1914—Affirmed. 

Shaw, John G.—Desert Land—Novem- 
ber 18, 1914—Affirmed., | . 

Shaw, Minerva P.—Homestead—Feb- 
ruary 19, 1914—Reversed. 


- 28 1914—Reversed. 

Shay, © 
ary 9, 1914—Reversed. 

Shaylor, John H.—Homestead—Octo- 
ber 28, 1914—A firmed. 

Shearer, Carl — Homestead — mene 
27, 1914 Affirmed. 


ber 27, 1914Affirmed. 


Shearer. v. Northern: Pacific. Ry. :Co. 
et at. isp ear asta! «6, : 


1914—"A ffirmed. 
Sheehan v, 
stead—January 25, 1915—Affirmed. 


September 9, 1914—Affirmed. 


stead—Tebruary 7,. 1914—Affirmed. 


Sheets v, Smith—Homestead—/ August 


19, 1914—A ffir med, — 


March 25, 1914—A firmed. 


. 14, 1914—Affirmed. 


‘and 


—Homestead—Octo- | 


Albert . ©. —Homestead—Au- 


David E . “omneatead=_Oato= ; 


' Shawver, Parley — Homestead — May. 


Edwin W —Homestead—J anu- 


R 


| Shearer, James L.—Homestead—Octo- : 


Detrick et. : al.—Home- 
Sheehy, Margaret EH. — Homestead — _ 
Sheeley v. Kulis, Heirs of —Home-. 


. Shama, Bliis—Tomestead—March 81, os 


‘Sheffield, George E.— - Homestead — s 
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| Shelton, James ‘O—Homestead—J une - 
18, 1914—Reversed. ; 


Shelver v. McMurtrie—Desert rene 


October 27, 1914—Affirmed. 

Shenk v. Maney—Homestead—Desem- 
ber 28, 1914—A firmed. 

Sheppard, 
. 26, 1914—Afiirmed. 


‘Sherburne, Frederick L.Homestead— : 


| January. 25, 1915—A firmed. 
Sherer v. Dickerson—Desert . Land— 
February 26, 1915—Remanded. 
‘Sherman, Cora D.—Desert ene 
- Tuary 10, 1914—Motion Denied. | 
Sherman, J. P.—Coal—December 16, 
1914—A firmed. | 
Sherman, James H., ef al —Survey— 
Febr uary 7, 1914—Motion Denied. 


Sherman, John J. Senden ay | 


29, 1914—-Remanded.. 


Sherwood, Loyd T.—Homestead—eb: : 


* puary 28, 1914—Reversed. 


Shew, Robert: H.—Desert Land—Oc- | 


tober 29, 1914—A firined. 


Shipman v, Zink—Eomestead—Ju une ° 


12, 1914—Reyversed. 
Shock, Christ — Homestead —Ju une 9; 
1914—Reversed. 
Shoecraft,, William H., 
Land—April 24, 1914—Reversed.. 
Shoemaker v. Martin—Desert Land— 
April 10, 1914—Affirmed. : 


Shore, Eva W., et al.—Desert.Land—. 


April 27, 1914—Afiirmed. 
‘Short wv. Brown—Homestead—March 
Ji, 1914—Affirmed. | 


Northern Pacific Ry. Co.— 


Short v. 

"Homestead — June 23, 1914—Af- 
firmed. : A, ak 

‘Showalter, Clyde D.—Homestead— 


September 5, 1914—A firmed. 
‘Sbroll, Roy W.—Homestead—Decem- 
ber 26, 1914—A firmed, | 


“ Shubert v. Northern. Pacific Ry. Co,.— 


-Homestead—September eo 1914— 

Motion Denied. ? 

; Shugars v. Northern Pacific Ry. Co.— 
ire caer minis aaa ees 26, Aoi 
Petition Denied.- 

Shull, John—Nesert. Land—March 7. 
1914—Remanded, | 


Rob ert-—Homestead—May 


eb al.—Coal 


‘Sinnott v. 


| _ DECISIONS | RELATING TO THE PUBLIC LANDS. 


Shull, Tice — Homestead — June 12,8 3 
1914—A firmed. . 

Sbhumard, Grace L.—Desert Land—Oc. 
: tober Ts 1914—A firmed. 

Shumway, ‘Ralph. W.—Timber and ° 
- Stone — , September 26, deat — Al- 
firmed. — 

Shyne, nai aesarents — September 
9, 1914—Modified. 

Sierra Blue_ Lakes -Water and Power . 
Co.—Right of Way—December 16, 
1914—A firmed. 

Sifers v.. Northern Pacific Ry. Co. — 
_ Homestead—J anuary 29, 1915—Af- 

firmed. - 


Sigsgaard Vv. uiiben esos | 


September 18, 1914—A ffirmed. 


Sigsgaard v. Britton—Homestead—De- 


cember 16, 1914—Motion Denied. 
Siling, George M. —_Homestead——De- 
cember 5, 1914—-Affirmed. : ) 
Siling; Mamie L. —Homestead—Decem- : 
ber 5 1914—Affirmed, | os 
Jasper, assignee of Randolph— 


Sill, ; 
‘Soldiers’ Additional — October 5, | 
1914—A firmed, . | 3 tte 

Simmons,. William A.—Homestead— . 


January 12, 1915—Affirmed. 
Simmons v. Hdgar—Homestead—A.u- 


- gust 21, 1914—Affirmed. 


Simmons v. Northern Pacific Ry. Co.— 
Homestead—January 29,. ‘1915—At- 
firmed. | 

Simms, Hugene 8. —Timber and Stone— 
September 26, 1914—Affirmed. _ 

Simon e¢ al. v. State of Montana—Min- 
-eral—October 17, 1914—Dismissed. 

Simons, Charles R., Dick Lumber Co., 
trans. —Timber and Stone—October , 
14, 1914—Affirmed. 


‘Simons, Walter A. —Desert Land—Feb- a 


ruary 27, 1914—Dismissed. 
Simpson, Sallie C.— Desert? Land— 
‘November 30, 1914—A firmed. | 
Simpson, J ohn—Homestead—J uly. 28, 
1914—Renianded. 
Singer, Edith M—Timber and Stones 
January 29, 1915—Affirmed. a 


Singer, Harold D.—Timber and Stone— 2 
- January 29, 1915—Affirmed. 


‘Chapman—Homestead— “ § 
aay, 28, pee an ACG 
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| Sipple, Florence—Desert Land—Febru- 


ary 4, 1915—A firmed. 7 
Sisk, William © H.—Homestead—Octo- 
ber 10, 1914—A firmed. 


Sistrunk, William J.—Desert Land— 
' September 25, 1914—Affirmed. $e 
Sivertson, Ole A.—Homestead—Janu:, 


ary 12, 1915—A firmed. 


Skelton, Rachel A.—Survey—Noveri- 


ber 30, 1914—-A firmed. 


- Skinner v: Bellis—Homestead—August 


13, 1914—A firmed, 


_ Skog, Andrew—Homestead—March 12, | 


1914— A firmed. 


Slack, E. Paul—Homestead—Septem- 


ber 14, 1914—Affirmed. | 
Slater, Thomas C.—Homestead—Sep- 
tember 25, 1914—Reversed. 


es Slaton, John T.—Homestead—Novem- 


ber .18, 1914—Petition Denied. 
Slaton, John T,.—Desert Land—Febru- 
ary 15, 1915—Petition Denied. 


‘Slattery ef al. v. Matthews—Swamp 


_Land—September 17, 1914 —Re- 
versed, ‘ 

Slattery | Patrick, Percy H. Shellen- 
_ berger, 
19, 1914—A firmed. | | 

Slaughter ». -Franklin—Homestead— 
March 18, 1914—Petition Denied. . 

Slick 4. Steadman—Homestead—May 
-. 29, 1914—A firmed. 

Sligh, James M.—Desert Land—June 


18, 1914—Reversed. 


“2 . Slocum, Crosby See itd: 


. Small De 


‘ber 27, 1914—Affirmed. 


Small, Nancy 1. Homestead —Oetober 


30, 1914—A ffirmed. 
Phillips — Homestead—No- 
vember 18, 1914—A firmed. 


—. Small v. Phillips—Homestead—Iebru- - 
_ Smith, Martin V.—Homestend—August 


ary 26, 1915—-Motion Denied. 


 Smidt v. ‘Westphal—Homestead—Feb- 


‘ruary: 28, 1914—A firmed. 


Smith, Amy——Homestead — December 


12, 1914—A firmed. . 


‘Smith, Ansel M. —Survey—October 26, 


1914—A firmed. 


Smith, Ansel M. —Homestead—ebru- 


“ary 2, 1915—Motion Denied. . 


Smith, Carl 'H.—Homestead—October | 


27, 1914—Remanded. 


trans. —Homestead—March | 


- Smith, 
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Smith, Charles A—Selection—Novem- 
ber 30, 1914—Affirmed. | 

Smith, Charles Wo -Homesteadsoctas. 
ber 27, 1914—Remanded. | 

Smith, Chester—Carey. Act—February | 
26, 1915—A firmed, . 7 

Smith, Clement O—Desert_ Land 7 
February 4, 1915—A firmed. | 


‘Smith, Curry A.—Homestead—August : 


21, 1914—Petition Granted. 


Smith, David, Heirs of—Homestead— ~ 


October 27, 1914—Reversed. 
Smith,. E. Salisbury—Coal - ‘Land— 
November 30, 1914—Reversed. 


Smith, Edward F., et al Valentine : 


- Scrip—May 29, 1914—Modified. 
Smith, Edwin H.—Homestedd—Sep- | 
tember 26,.1914—-Reversed.. ~ 


‘Smith, Elmer §,—-Homestéad:—Ja. anu- | 


‘ary 29, 1915—Affirmed. . 


Smith, Guy B.—-Momestead—Januaty. = 


29, 1915—Reversed. 
Smith, Herman E., assignee of Per- - 

kins—Soldiers’ Additional—Septem- 
ber 17, 1914 —Remanded. 


~ Smith, Herman H., assignee of Pul- 


ver—Soldiers’. Additional—May 27, 
-1914—Remanded. | : 
Smith, Howard—Homestead—april- 8, 
1914—Remanded. | ° 2 
Smith, Howard—Homestead—October 
31, 1914—A ffirmed. | 
Smith, James A.—Mineral—December 
28, 1914——Modified. | 


Smith, John H.—Repayment—Novein- , 


her 18, 1914—Affirmed. - 7 
Smith, Margaret M. —Desert ° Lané— 
May 1, 1914—Petition Dismissed. 
Margaret _McVicar — Desert 
Land — May 1, 1914 — Petition, Dis- 
Imissed. 


26, 1914—A firmed. 


' Smith, Ozro §. —Homestead—Pepruaty 


6, 1914—Reversed. . 

Smith, Paul C.—Homestead-—Septem- _ 

- ber 21, 1914Remanded. * 4 

Smith, Sylvy—Homestead—December 
81, 1914—A firmed. 


Smith, Thomas J. —Homestead—J anu- - ; 


ary 29, 1915—Affirmed. a 
Smith v. Beck —Homestead—May- a 
1914—A firmed. 
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‘Smith v. Beck — Homestead — August 
15, 1914—Motion Allowed. : 


Smith v, Beck—Homestead—October 


80, 1914—Motion, Denied. 
- Smith v. Beegler—Mineral—November 
14, 1914—<A firmed. 


Smith v. Heirs of Stevers— Home- S 
stead.— January als 1915 — Motion 


Denied. 
Smith uv. McCabe ef al. -_Desert Land— 
- February 16, 1915—Dismissed. 


Smith v. Northern Pacific Ry. Co—_ 
-Homestead—September By 1914—Af- | 7 
- South Dakota, 


. firmed. - 
‘Smith Vv. Peterson—Homestead—Au- 
gust. 31, 1914—A firmed, : 


 . Smith v. State of New Mexico—Home- : 


_ stead—August 31, 1914—A firmed. 
Sinithson, Adolph H.—Desert ‘Land— 
May 6, 1914—<A firmed. 


Smizer v.. Hetherington—Homestead— _. 


October 1, 1914—Affirmed. 

- Smizer. v. Hetherington—Homestead— 

- December 26, 1914—Motion Denied. 

Snioot, Thomas H : 
ruary 19, 1914—Affir med. 

Smyer, Joe E—Right of Way—Sep- 
tember 26, 1914—A firmed. 

Sneddon v. Northern Pacific Ry. Co. 
(2 cases) — Homestead — June 28, 

_ 1914——Affirmed. 


Sneed »v. Zelt—Homestead—August 26, 


1914—A ffirmed. 


Snoke v. Dimond (2 ‘cases)-~Home- 
| stead—September. 8, 1914—Affirmed. 
Snow, George A., assignee of Benner— | 

Soldiers’ en aeree 6, 1914— | 


Vacated. 


$Snure, J ames A.—Reduction of Area— 


| September 19, 1914—A firmed. 

Snyder and Wilson—Mineral—June 6, 
1914—A firmed. . 

Snyder, George A., assignee. of Patter- 
“son — Desert Land — ee 25, 
1914——A firmed. . 


- Snyder, Jesse D —Homestead—May 15, | 
. .- Sparta v. Scharnke—Homestead—J uly 


1914—Remanded. 


Solberg, Charley, Field. Bohart, trans.—_ 
. eases | 


Homestead—March 19,. 
_. firmed. | * og 

— Solberg V. ‘raylor—Homestead—May 4 
1914—A firmed. 


Sorenson »v, 


E H.—Homestead—Feb- 
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ee v. Taylor—Homestead—J uly 


22, 1914—-Motion Modified. 
Sommers, Marie W.— Timber — 
_ Stone—August 28,.1914—Affirmed. 


Sommers, Marie W.—Timber and 
Stone—November 4, 1914—-Motion 
Denied. 


Sorenson v, Gill_—Desert Land—J uly 2, 
1914—A firmed. 


Sorenson ». Gill—Desert bana"; . 


vember 7, 1914—Motion Denied. 


March 24, 1914—Reversed. 
December 26, 1914—Afiirmed. 


Southard v. Miller—Desert. Land— 
October 31, 1914—Affirmed. 


Southern Investment Co.—Survey—_ 


June 27, 1914—Affirmed. 


Southern Pacific Land Co. —Selection— » 


January ya 1914—Motion Denied, 


Southern Pacific R. R. Co. (3 cases) — | 


~ Railroad List——December 30, 1914— 
Vacated. | 


Southern Pacific Railroad Co. Vv. ‘Hub- 


- bell—Selection—March 14, 1914— 


Reversed. 


. Southern Sierras Power Co. ~ Right of — 


Way—June 27, 1914—Modified. 
Southwick v. Hines — Homestead — 
January 28, 1914—Petition Denied. | 
Southwick V. Lovegteri—Homestead— 
January 28, 1914—Petition Denied. 


| Southworh v, Scherz—Desert Land— | 


August 15, 1914— Affirmed. 
Sparks, Arthur Ee assignee of Ander- 


and 


State. of—Selection— - 


Gladue— Homestead — — 


son——Soldiers’ Additional—April 2h; | 


1914—-Motion Allowed. | 
Sparks, John W., assignee of Ander- 


son—Soldiers’ Additional—April 27, © 


' 1914—Motion Allowed, 
Sparks, John W., 
son—Soldiers’ 

1914—Motion Denied. 
Sparks, Robert F. —Homestead- 
uary 2, 1914—Affirmed. 


Jan- 





2, 1914—Affirmed. 


Spear, Levi G., Heirs of —Homestead— 


September 17, 1914—Vacated. 
Speckmann, Silas E.—Homestead—Au- 
gust 19, 1914—aflirmed. : 


assignee of -Ander- 2 - 
Additional—July 20, 


- 
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Speckman, ‘Silas 11-Homestead—De- 

— cember 16, 1914—Motion Denied. | 
Spellman v. _ Storholm—Homestead— 
June 18, 1914—A ffirmed. 

Spence, La Verne H.—Soldiers’ Addi- 
tional—~March 31, 1914—Remanded. 


| Spencer, Anna F., The Northwest Tim-_ 
ber Co., trans. amber and Stone—..- 
December 16, 1914—Petition Denied. 


Spencer, Fr ank A.—Homestead—Au- 

- gust 28, 1914—A ffirmed. 

Spencer, John- 
tember 14, 1914—Afiirmed. 

Spencer, Septimus W., 
Timber Co., trans—Timber and 
Stone—December 16, bea 
- Denied. . 

Spencer », Oregon & California R. 


Co: Soe 17, Gay aee 
firmed. ae . 

Spiker, J. M. Regs aaah ate 28, 
- 1914—A firmed. 


‘Spiker, J. AMI —Survey—J uly 2, 1914— 


Motion Denied. 
Spinney, Lucy W.—Desert Land —teb- 
ruary 4, 1915—Affirmed. 


Spires, Fred L.—Homestead—August 


28, 1914—Affirmed, | 
‘Sprague, Ella L.—Desert Land—July 
24, 1914—Remanded. | 


Sprague v. Hoefler—Desert Land—Au- 


. gust 15, 1914—Affirmed. 


Spratt v.. Brown—Homestead—April 


- 27, 1914—! A firmed. 


Spratt v. Brown — Homestead —J uly 
22, 1914—Motion Allowed. 


Sproul, Alice W.— Homestead — Sep-_ 


tember 17, 1914—Reversed. 


| Stack, Bernard FE E., assignee of Yaney—: 
Additional — October 5, 


‘Soldiers’ 
1914—A firmed. 
Stack, Bernard H—Soldiers’ 
- tional—October 20, 1914—A firmed. 
= stage, Bi ohn H—Homestead—Septém- 
ber 30, 1914—Affir med. f 
: Stace, Rhoda M —Homestead—Febru- 
ary. 21, 1914—A firmed. 


‘Stahl, Anna P.—Hlomestend—Jaly 16, 


_1914—A firmed. 


Stahl, 
1914—A flirmed, 


- 350i7° '— FOL 481442 


_ Stalker, . 
lion—Soldiers’ Additional—Septem- me 


G.—Homestead—Sep- ; 


‘The Northwest 


Stark, Carl. 


Addi-. | : . 
_ Steen and Priedberg—Survey—May 1, o 


‘Steftin v: 


J ohn—Homestead—J uly — 14, 
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Stafford, J ohn T.—Homestand—Feb- an 


- ruary 26, 1915—Motion Denied. : 
James H., assignee’ of Gil- 


ber 26, 1914—Rever sed. 
Stalismith ©. Lewis — Homestead - —_ 
~ August 31, 1914—Affirmed. 


Stam, John G:—Desert Land—October 


. 26, 1914— Affirmed. 
Standart,. George R.—Homestead—. 
gust 12, 1914—Affirmed. 
Standart, John W.—Homestead—Av- 
~ gust 12, 1914—A firmed. 
Starbuck ° vo. Southern  Pacifie R. R. 
Co, —Desert Land—August 31, 1914— 
Affirmed. - oe 


Au- 


Go De, RB. Whitaker 
trans. — Homestead — March | 19, 
_1914—Affirmed. a, 


Star k, James A, —Homestead—April 


13, 1914—Remanded. 

Starner, Henry K.—Desert Land—Sep- 
tember 25, 1914—A ffirmed. 

Starner, Henry K.—Desert Land—De- _ 

* eember 29, 1914—Motion Denied. 

Starr, William-~ W.—Homestead—No- 
vember 30, 1914—Affirmed. am 

State Bank of Morton County et al.— _ 
Homestead—February 16, Bee 
versed. 

State. of California, McCloud River 

_ Lumber Co., trans.—Selection—April 

28, 1914-~Motion Remanded. 

States, Silas J.—Homestead—Septem- 
ber. 26, 1914—Reversed. 


‘Statler, Luther W.—Homestead—Juné 


27, 1914—-Affirmed. 
Statler, Plas W.—Desert Taind—Apri . 
22; 1914—A ffirmed. 
Steege,- Bertha A. —Homestead—Mareh 
28, 1914—Remanded. . 
Steele, Edward W. —Homestead—Ji an- 
uary 27, 1915—A firmed. 


1914—Instructions, 


Steen, Charles 2, __ Homestead — No- 


. vember 18, 1914—Remanded. 
“Northern Pacific Ry. Co.— 
Homestead—May 27, 1914—aA firmed.. 


. Steiner, Emil, e¢ al. —Homestead—De- | 


cember 26, 1914—Modified. 


Steintort, Ella, A.—Desert Land—Sep- 


- tenober. 17, 1914—Affirmed. 


“Stevens, Edward C 


- Stewart, 


Steintort, Ella d= Desett Land—De: 
-cember 29, 1914—Motion Denied: 
Stemmerman, 
_ February 28, 1914—-Reversed. 

— -Stemple, Guy — Isolated Tract — Sep- 
. tember 26, 1914—Vacated. © 
“Stephens, Mary A.—Homestead—Sep- 
-. tember 19, 1914—Affirmed. 

’ Stephens v. Mack — Homestead — Au- 
— gust 6, 1914—A firmed. 


“Stephenson V. Pashgian—Homestead— : 


March 18, 1914—Petition Denied. 


- Sterns, Floyd. B. — Isolated ‘Tract — 


‘June 15, 1914-—Affirmed. 

‘Milton L. Walker, 

- trans, — Homestead — March ‘19, 

1914——Affirmed. 

Stevens, 

' Area—October 20, 1914—Affirmed. 

Stevens, Horace—Lieu Selection—Feb- 

' ruary 19, -1914—Petition Denied. 

Stevens, ‘Howard—Homestead—March 
9, 1914—Affirmed: 

Stevens, Le Roy—Homestead—Novem- 

ber 19, 1914—-Remanded. 


| Stevens », Northern Pacific Ry. Co.— 
- Homestead—June 6, 1914—Affirmed. 
Stevens v. Ringheim — Homestead — 


' March 28, 1914—Affirmed. 
Stewart, C. H., 
March 81, 1914—Petition Denied. 


Stewart, Charles S,— Homestead — 


June 18, 1914—Reversed. 

Stewart, Had A.—Homestead—Ji anu- 
ary 81, 1914—Reversed. 

Lizzie 

March 21, 1914—Reversed. 


Stewart, Minna G., Heir of Marsh— . 


Homestead—March 25, see nee 

versed. . 

- Stewart, Samuel es aoniesieaa Oem: 

_ “ber 5, -1914—A firmed. 

Stewart Us 
_ gust 26, 1914—A firmed. 


ep Stewart v. Norio; =sHomestend= 4 a ; 


- gust 25, 1914—Petition Denied. 


— Stewart v. Morrow—Desert Land——De- 


“ cember 26, 1914—Petition Denied. 
‘tewart v. Southern Pacific R. R. Co.— 


Desert Land—December 26, ages 


Affirmed. 


‘John L.—Homestead— ~ 


Stiegler, 


Frank RB. — Reduction : of 


a Stockham, 


et al-—Homestead— 


_ Stoddard, 
M. — Homestead — 


‘Banks—Homestead—Av- | 
Stoll, 


" DECISIONS RELATING TO THE PUBLIC LANDS. 


Beware J ohare G., assignee of: David | 


Phillips — Soldiers’ Additional — 
March 12, 1914—-Motion Denied. 


Stieger v. Howland—Homestead—May 


4, 1914—Petition Granted. 
Robert—Homestead—August 
25, 1914-—A firmed. 


. Stiehl, Myrtle R.—Homestead—J anu- 


ary 29, 1915—A firmed. 
Stiles, 
_ ber 19, 1914—Reversed. 
Stiles, Vincent H.—Coal 
uary 2, 1914—Afirmed. 


Stine, 
28, 1914—Affirmed. . . 
Stinson, John R.—Soldiers’ Addi- 


tional—April 22, 1914—A firmed. 


Stinson, John R., assignee of Baty—Sol- 


psa. C. —Repayment—August | 


Eva 1.—Homestend—Septem- 7 


diers’ Additional—October 23, 1914— ) 


Affirmed. 


| Stiszel v, sia eee os uly 7 


30, 1914—Remanded. 


Stites v. Dove: Homestead -Oeliber . 


81, 1914—Affirmed. 


_1, 1914-——Affirmed. 


Stockham, Lewis C.—Homestead—~ | 


April 1, 1914—Affirmed. 


‘Hugh — Hlomestend—April | 


Stoddard, Charles L.—Desert Land—* 


October 1, 1914-—-Affirmed. 


Stoddard, Charles L.—Desert , Land— 


December 26, 1914—Motion Denied. 
Stoddard, George B.— Homestead— 
Mareb 18, 1914—Affirmed. 
Mary R.—Desert Land— 
January 29, 1915—Afirmed.. 
Stoddard v. Southern Pacific R. R. 


Co.— Desert ands ueust al, 1914— : 


Affirmed. 


Stoen v. Mahlum—Homestead—August | 


25, 1914—Affiirmed. 


Stoen v. -Mahlum—Homestead—Octo- 


ber 20, 1914—Motion Denied. 


20, 1914—Rey ersecl. 


Stoll, 
1914—Motion Denied. - 


Stone, Barney 6 Pecimadon ae: | 


ber 1, 1914—Reversed. 


Stone, James T.—Homestead—Febre 
ary 28, 1914—Reversea, 


J eee yee runny 


J oseph—Homestead—April 20, . 


_ Stone, 


er | Stone, 


‘Stonehocker, 


- Storle, 


~~ Stowe, .. 
-_trans.—Timber and Stone—October 


- ae 


-. December 26, 1914—Affirmed. 
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Pere i., - Diel Lumber 
trans. —Timber and. Stone—October 
-14,. 1914—A firmed. 


August 21, 1914—A ffirmed. 


Stone v. Sieff, Jr. ee 7 


ary 18, 1914—Remanded. 
Stonehocker, Lial—Homestead—¥ebru- 

ary 6, 1915—Aflirmed. 
Lonzo—Homestead—May 
— 12, 1914—Afirmed. 


Stonehocker, simon—Homestead—May 


1D. 1914—A ffirmed. 


Stoner, Samuel - ae re ‘assignee 
"Springer — Soldiers’. Additional — | 
August 26, 1914—Modified. ~ = 
Stoner, Samuel P., assignee of 
Springer — Soldiers’ Additional — : 


- November 24, 1914—-Motion Denied. 
Ole. O.—Homestead— October 


20; 1914—Rerersed. 
Stoughton, Eilmer. 
February. 2, 1915—A firmed. | 
Olive, ~ Diek Lumber Co., 
‘14, 1914—A ffirmed... 
Strain v. Brown, M. Eslick, ante 
vener — - Homestead. — February _ 27, 
-:1915—A firmed. 


. Strang, Melvin. D -Fiotaumane sabe 


ary 6, 1914—Remanded. 
Strang v. Northern Pacific ‘Ry. 
Sn eed Seber 2 “5, 


firmed. 
Stratton, _Perey—Hlomestead—May | 6, | 


-1914—Reversed.. 


; Stratton v. Copper Queen Consolidated , 


_ Mining Co.—Miner l= September 19, 
a 
Siratton 
eeaieeihes 14, -1914—A ffirmed. a 
Straw v. Se a ee 


“. ber 26, 1914—A flirmed. 


‘Straw v, Getter—Homestead—Decem- 
ber 29, 1914—Motion Denied: 


str ayhorn, Thomas ee 


Street, Henry K.; assignee’ of’ Hind- 
man—Soldiers’ Additional—July § 30, 
-1914—A firmed. 


‘Streiff, Peter—Homestead—March o4, 


Aube Reversed. 


Co., 


Wilfred D. Spear Land— 


_ Stromquist, 


(Of. 


‘Stroup, 


Strout, 


N —Homestead— | 
- Stull, Sylvester J -—Homestend—April - 


owling omestead - Sullivan a. Batchelder—Desert Land— 
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Strohbach, Richard—Repayment—J uly 
17, 1914—A ffirmed. 

Strom, Peter A.—Desert Land—Mareh 
24, 1914—A firmed. 

Stromberg v, Northern Paciie: Ry. 
Co. so SHCe a enensT 31, 1914— 
Affirmed. 


| Stromquist, William A. —Desert Land— a 


October 1, 1914—Affirmed. 
William A.— Desert 
. Land—December 26, -1914—Motion 
Denied. a 
Strong, Arthur L, —Homestend—April : 
22, 1914—Reversed. 
Strong, Walter. R.—Homestead—April 
22, 1914—-Reversed.. 
Strong v. Kimball—Desert Land=-3 uly 
28, 1914—-A flirmed, . 
Andrew B-—Desert Gas 
-September 8, 1914—Affirmed. ~ 
HKdwin - A.—Repayment—Sep- 
tember 17, 1914—A ffirmed. ~ 


20, 1914—Remanded. 
Stuper v. Marlow’s .Heirs—Home- | 
stead—February 26, 1915—Affirmed.. 
Stutzman’s, Menno §., Heirs—Home- _ 
stead—February 20, 1914—Reversed. 


Sudermann, John—Homestead—March a2 


12, 1914—-Reversed. . 


_ Sugars v. Northern Pacific Ry. Co— 


Co— 
1914—At. 


Selection—June 18, 1914—A firmed. 
Sullenburger, Samuel — Homestead— 
January 17, 1914—Reversed. 


| Sullivan, Blizabeth A; et al. —Tinber -_— 


and ‘Stone—March 25, 1914—Re- 
versed. ” 

Sullivan Lake Mining & Milling Co. v. 
Pietsch — SOME sea e a OCrODer: 20, 
. 1914—Reversed. 


“February 26, 1915—Affirmed.: 


' Summers, Charlie R. — Homestead — - 


February 21, 1914—Rever sed. ° 


~ Sutherland, Nancy C.—Repayment— 


’ November 30, 1914—A firmed. 


~ Suver, Gharles W.—Desert Land—De- aa. 


cember 3, 1914—Affirmed. - : e 

Swab v. Northern Pacific Ry. Co—_ 
- Homestead—November 19, 1914—Af- 
- firmed. | 


Swaggart, Groy er B. —¥omestead—No- a 


vember 19, 1914—Affirmed. 
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Swan Henry — Homestead — a uly 1, 
1914—-A firmed. . 


Swanberg, John EF. —Homestead—Feb- 


- ruary 26, 1915—Affirmed... 

Swanson, Harriet—Desert Land—Sep- 
tember 26, 1914—A firmed. 

-Swanson, Henry — Homestead — Sep- 

"tember 14,1914—Affirmed. 

Swanson, Janet J. —Homestead—Sep- 

- tember 1:7, 1914—Remanded. 


‘Swanson, Martin—Homestead—August 


2d, 1914— Affirmed. 


Swanson, Martin—Homestead—Febru- 


,. ary 26, 1915—Motion Denied. | 
‘Swanson, Paul B.— Desert ‘Land — 


' . BFebruary 4, 1915—Affirmed. 

Swanson v, Northern Pacific Ry. Co. 
- Homestead—June 6, 1914—Affirmed. 
Swanson v. Reynolds — Homestead — 


March 12, 1914—Revers sed. 


Swanson 2. Reynolds et al. —Home- 
-stead—February 27, 1915—Modified. 


- Swanstrom, Matilda, D. R. Whitaker, 


trans. — Homestead — ‘March 19, 


1914—A firmed. 


| Sweem, Earl pate Saomieateng sku 


gust 22, 1914—A firmed. : 
Sweeney, Patrick oS — Homestead — 
' January 2, 1914—Reversed. 
Sweet, Franklin P. —Homestead—J an- 
wary 29, 1915—Affirmed. _ 
Swett Vv. Giroy—Homestead—Mareh 
(94, 1914—A firmed. ) 


— Swett v. ‘Gilroy—Homestead—J une te 


_1914—Motion ‘Denied. oa 
Swett v. Oregon & California R. R. 


Co. —Homestead—August... 26, 1914 d=. 


Affirmed. ‘ 

Swett v. Oregon and California R. RR. 
Co.—Homestead—October 12, 1914— 
-Motion Denied. 

Swingle, Frederick “Reduction. of 
Area—August 19, 1914—Allirmed. 

Swires, Ida Brace—Homestead—Sep- 

tember 26, 1914—Reversed. 


: | Syfrett, Joseph S. —Homestead—J uly 


28, 1914— Vacated. 


Syme v. - Wheeler—Homestead—J uly 


~28, 1914—A ffirmed. 


Syme v, ceo ary 


ber 16, 1914—Motion Denied. 


. 7 \ 


‘Taylor, 


Tayler, 


_ Taylor, .. 


| Taylor, 


Taylor, 


DECISIONS RELATING TO THE PUBLIC LANDS. 


Seeteeans v. ust “Coal Latid—No- 
yember 19, 1914—Affirmed. © ~~ 


Symonds, Edwin J. —Homestead—Sep- . 


tember 26, LoS Bere sed. 


Tague Vv. Voight—Homestead—August 


22, 1914—Affirmed., 


Tahash, Elizabeth, Dick Lumber Co. - 
rare: —Timber and Stone—October 


,.1914—Affirmed. 


Pee ». Northern Pacific Ry. Co: 
29, 1914 Af . 


Homestead — J une 
firmed. 


Talbott »v. Copeland—Desert Land— . 


March 12, 1914—A firmed. 


“Talbott v. Tumer—Homestead—May 


29, 1914—A firmed. 


Tanner v. Woullard—Homestead—Sep- 


tember 8; 1914—A firmed. 


Tarr Mining Co. v, Heirs of cee - 


Mineral — ~ September 5, 1914— ~- Re- 
manded. 

Taspa—Indian Allotment—October 1, 
1914—A firmed. . 

Tatman Vv. 
April 22, 1914—Affirmed. . 


Taylor, Alfr ed, Heirs of—Homestead—. 


‘September- 17 , 1914—A flirmed. 


Taylor, Alfred — Homestead — Decem- — | 


' ber 80, 1914—Motion: Denied. 


. Taylor, Amanda J. —Homestead—Feb- 


ruary 19, 1914—Affirmed. 
Edith, now Dardis: Fo mes 
stead — September 19, 1914. — Af- 


firmed. - 


Taylor, Elizabeth — Homestead - — ~No- 


: vember 19,. 1914—A firmed. 

Jean Henry — Homestead - me 
September 26, 1914— Affirmed. 
Taylor, 
tember 30, 1914—Reversed. 


Taylor, John C: —Homestead—Webra- | 


_ ary 16, 1915—Afirmed. 

Lucius © 

- vember 27, 1914—Affirmed. 

, Margaret ee 

March 30, 1914—Affirmed. | . 

Taylor, Margaret 
March 30, 1914—Reversed. . 


Margaret: | 
“October 29, 1914—Motion’ Allowed. . 


Semingson—Homestead— co 


Jessie  M. —Homestead—Sep- - 
§.—Homestead—No- 


B. —Homestead— . 


B.—Homestead— 


ae ; Tetrault, Florida, 


DECISIONS RELATING TO THE PUBLIC LANDS. 


Taylor, ere Anh—Homestead—July 

(14, 1914—Affirmed. 2 

‘Taylor v. Carter—Homestead—April 
24, 1914—-Remanded. | | 

Teal, 
1914—Reversed. 





Teich, Oswald P.—Homestend—Webra 


ary 28, 1914—Vacated. 


_ Telford, Emery O.—Homestead—Ireb- | 


ruary 28, 1914—Affirmed. 
Telouse, Bli—Homestead—Mare ch 24, 
1914—-Remanded. 
Temple, , Daniel 
March 25, 1914-—-Remanded. 
. Temple, Henry 8. —Homestead—May 
29, 1914—-Reversed. 


Tennessee Land Co. © Sromesead 


June 20, 1914—Dismissed.. 
Terry, 
15, 1914—Motion Denied. 


Terry v. Harris—Homestead—October 7 


ol, 1914—Affirmed. 

‘Teton Co-Operative Reservoir C= 
- Right of eee 12, 1914—— 
‘Reversed. . 


_stead—-February 19, 1914—A firmed. 
Tetrault, Florida, Heirs of—Home- 


stead—March 26, 1914—Motion De- | 


nied. 


Textor, Clinton—Homestead—J uly 7 


1914—Reversed. 


Thachyk v. State of ineaning “Home | 


stead—January 19, 1915—A firmed. 

Thacker, Elmer—Repayment—Decem- 
. ber 238, 1914—A firmed. : | 

“The Development and Mines: Co. — 


Right of Way—January 26, eee ; 


Modified. 


‘The Treasury. ‘Tunnel Co. —Mineral— 
- August 21: 1914—A firmed. 


Theisen, ‘Nicholas — Homestead — No- : 


vember 27, 1914-—Affirmed. 

Thies, Frederick— -Isolated Traet—Peb- 
 -Fuary 19, 1914—A firmed. | . 
_. Thirkell, | John—Homestead—May 29, 
1914—A firmed. 


q 


Thom, William. J. —Homestead—J uly - 


9, 1914—Reversed. 


Thom, ° William J —Homestead—Sep- 
. tember 8, 1914—Reversed. » 


. Pearl—Coal Entry—J une 12; 


H. —FHomestead— | . 
. Thomas, Mitchell—Homestead — J une «+ 


William 1.—Homestead—May 


Thomas v. 
Heirs of—Home- 


‘ Thompson, 


‘Thompson, 
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Thoman, Adciph—Homestend—Mareh 
9, 1914—A firmed. 

Thomas, Annie Floyd—Repayment— | 
October’ 30, 1914—A firmed, j 


Thomas, 
March 14, 1914—A flir med. 


‘Thomas, John Wix—Repayment—Au- 


gust 18, 1914—Remanded. 
Thomas, - Mark—Homestead—July _ a, . 
1914-—Motion Denied. 
Thomas, Meyer, North Coast R. R. Co, 
trans. — Homestead | — March, 12, 
1914—Reversed. | 


- 18; 1914—A firmed. 
Thomas V. Honviey-Deaent Tand—Au- 
gust 21, 1914—Affirmed. | ae 
Thomas v. Idaho, State of—Home- 
-stead—April 27, 1914—Remanded. 
Thomas v. Northern Pacific Ry. Co— 
Homestead—June ae 1914—Af- 
firmed. 
Thomas v, O'Linn—Homestead—May 
28, 1914—Reversed, | | 
QO’ Linn—Homestead—Aiv- : 
gust. 26, 1914—Motion Denied.. “i 
Thomas. v. Schlegelmilch—Mineral— 
November 24, 1914--Remanded. | 
Thompson, Arthur’ B ——Homestead— 
- May 26, 1914—Affirmed. 
Thompson, Arthur B.—Homestead— 
‘September 25, 1914—A firmed. 
Thompson, Clownie — Homestead - — 
March 9, 1914—Affirmed. 
Thompson, ‘Clownie—Homestead—May 
29, 1914—A firmed. - | 


‘Thompson, Baward U.—Homestead— 


March 9, _1914-—Reversed. 


Harry C. —Homestead— | 
September 26, 1914--Remanded. - 


- Thompson, Letta B.—Desert Land— 


September 26, 1914—Affirmed. © 
Peter O., Field Bohart, 
trans. — Homestead — March aM: Ses 
-1914—A firmed. | 


‘Thompson, ' Sigel A.—Homestead—Oc- 


- tober, 1, 1914—Affirmed, 


‘Thompson, William — Desert: ‘Land — 


July 29, 1914— A firmed... 


Thompson, William—Desert: Land—Oc- 
tober 20, 1914—Motion Denied. 


_ Ellen — Indian. Selection — am 


Thompson, Fella. 


a 
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Thompson, William A.—Homestead— _ 


March 14, 1914—A ffirmed. 
Thompson, William G.—Homestead— 
February 16, 1915—Remanded. 


January 17, 1914—Reversed. 


‘Thompson v. Finnegan—Desert Land— 


March 14, 1914—Affirmed. 


Thompson v. Heirs of Fisher—Home- 


- stead—October 26, 1914—Affirmed. 


Thompson v. Lutcher ef al.— Home- - 


stead—January 19, 1915—Affirmed. 
Thompson v. Southern Pacific. Ry. 


Co. — Homestead — June 24, 1914 — . 


_ Remanded. 
Thompson Vv. 


1914—A firmed. 
Thompson v, State of Montana—Desert 


- Land—December 3, 1914—Reversed. 


Thomson, Robert, assignee of Adams— 
. Soldiers’ Additional — August 21, 
1914—A firmed. | 


. Thomson wv. ‘Heath—Homestead—Au- 


gust 26, 1914—Affirmed. s « 


' Thoreson ¥v. Trothier — Homestead — 


_ Thorp, 


| Tibbets, 


January 7, 1914—Showing Required. 
Thoreson v. Trothier — Homestead — 
March 28, 1914—Reversed. . 


_ Thornburgh, Robert H.—Homestead— 


May 28, 1914—Reversed. 


Thornton -v. schiite “ometene aie 


cust 19, 1914—Affirmed. 


tember 5, 1914—Reversed. 


| “Thorpe, Jay — Homestead — ‘February 


19, 1914—Reversed. 


vember Zl, 1914—A firmed. 


Tidwell v. Lane—Homestead—Septem- 


ber .9, 1914—Affirmed, — 
Tierney, John, assignee of Adams— 


Soldiers’. Stee oe were 9, 


1914—A firmed. 


Tiffany, Oscar F-: _— Hothestead — Oc- 


tober 19, 1914—A firmed. 


: ‘Tillard, Heirs of George, ‘The North: ° 
west Timber Co., trans.—Timber and. 


Stone—December 16, 1914—Petition 
Denied. 


Tiller v. ‘Rysrka—Homestead—May 29, 


1914—affirmed. 


M.— Homestead — . 


Southern Pacific Ry. 
Co. — Homestead — December 16, 


~ Tolefson, 


‘Tolford, Morley, 


Nathan L.—Homestead—Sep- 


Luther. A.—Homestead—No- 
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Timminy OD: Daley—Homestend—Janu- | 
ary 16, 1914—Remanded. 

Tinker, Grace M.—Homestead. 
gust IZ. 1914 Reversed. 

Tipton, 
26, 1914—Affiirmed. 





éu- 


“Tipton v. Browa—_Homestend—Maten 


9, 1914—A firmed. 


| Titsworth, -Louis P.—Desert Land— . 


November 18, 1914—Modified. 
Tittle; Sarah C.—Homestead—August. 
me ts 1914 Remanded. 


- Tobin, John H., A. J. Vance, nr 


Homestead — March 19, 1914 = AT | 
firmed. / 

Tobin, Richard—Homestead—October 
31, 191 4— Vacated. 


Todd, Lydia. R.—Homestead—Septem- 


ber 5, 1914—-Vacated. 
Toevs, Henry C.—Homestead—August 
. 29. 1914—Affirmed. ~ 
Julius. B. — Timber ‘and 
Stone—January 29, 1915—A firmed. 
Toles v. Northern Pacific Ry: Co— - 
- Homestead—August 8, _1914—Peti- 
tion Denied. — 
The Grand Rapids 
_ Timber Co., trans. (2 cases—Home- 
| stead—February. 28, 1914—Reversed. 


‘Toller, Archie B.—Homestead—April 


- 22, 1914—<A firmed. . 
Tomlinson v. -Danford—Homestead— 
_ October 29, 1914—Affirmed. ~ 
Tomlinson v. Danford—Homestead— 
. January 19, 1915—Motion Denied.. 


Torrey v. Northern Pacific Ry.. Co.— 


Homestead—August 28, 
firmed. 
Torrey Vv. ineoree .- aonieiana—s 
February 1, 1914—Affirmed. . 
Torrey v. Olnesor ge Homestead — — 
’ May 6, -1914—Motion Allowed. 
Tourlotte, - Ira B.—Homestead—Octo- 
ber 23, 1914—Vacated. 
Tovey, David. W., assignee of’ Yatha- . .. 
‘way—Soldiers’ Additional—June 29, 
- 1914—Remanded. 7 | 


1914—Af- 


ae David W., assignee of Knapp— 


Soldiers’ Additional—J une 29, nee 
Remanded. 


Townsend and ieee nates, and. 
_Stone—March 21, 1914—Reversed. ~ 


Frank C.—Homestead—May ? 


-. Trainor, 
- October 81, 1914—Atfirmed. 


Trenkenschuh, Jobn (2 cases)—Home- 


“Triebel, 


"DECISIONS RELATING TO THE PUBLIC. LANDS. 


| . Tomasena. oe — Homestéad - — -May 


29, 1914—Dismissed. | 


Townsend, John | B.—Desert Land—. 


. September 26, 1914— Vacated. 
Tracey, Willis P—Homestead—J une 9, 
1914— Affirmed, | 
Catherine We Honiestead-= 


Treasury Tunnel _Co. — Mineral — 
August 21, 1914—Affirmed. 


Trees, Daniel C.—Homestead—August ; 


13, 1914—A firmed. 


Tremper, George A., Sr. —Homestead— 


May 29, 1914—Affirmed.- 


stead—September 8, 1914—A firmed. 


A bot ee ee 


- ber 14, 1914—Affirmed, - 


ae une 9, 1914—A firmed, 


" Trimble, Kate L —Homestead—J uly 2, 


Tripp et al. ». 


. Trout, I. Burton—Homestead—Febru- 


_ Troylar, 


| Trumbo, 


% Tschider. 


Lucker, 


. _ Tucker, 


/ 


“Tripp, 


-'Trow, - 


. Trumbo, 


1914—Vacated. - 
Trimmer, H. B.—Coal—December 16, 
1914—a flirnied. 


October 31, 1914—A firmed. ) 
George B. (2 cases)—Repay- 
ment—October 27, 1914—Affirmed. 


ary 19, 1914—Reversed. 


‘Trovatten v. Egg ce—Homestead—J anu- 


_ary.28, 1915—Motion Denied. 
James A. —Homestead—Febr u- 
ary 18, 1914—Dismissed. 
Betty—Homestead—Novem- 
ber 18, 1914—Affirmed. 


% Truelsen, Henry—Homestend—Mebru-. 


ary 28, 1914—Reversed. 

George A.—Desert . ee 
October 8, 1914—Affirmed. 

George A.—Desert Land— 
December 29, 1914—Motion Denied. 


‘Trump, William J. —Homestead—June. 


5, 1914—Reversed. 


tember 9, 1914-—A fiir med, 
Harley R. —Homestend—No- 
vember 4, 1914—Affirmed. — 


Valis. B.—Homestead—Octo- 
ber 14, 1914 Remanded. 


Tucker v, Richards—Homestead—May 


29, 1914—Affirmed. — | 


: Turnquist, 


Louis G.—Isolated Tract— . 
Tutor. v, 


Nelson—Homestead— ? - 
'.- widwell, Absalom K.—Homestead— — 


John E —Homestead—Sep- 


Utah, State of v.. 
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Tupper , Kirchner ‘et a —Mineral— 
May 29, 1914—Affirmed. — | 
Turkula v%, Northern . Pacific. Ry. Co. ; 
Homestead—May 27, 1914— Affirmed. 
Turman, Wilson...L.—Soldiers’ Addi- 
‘tional—September 9, 1914—Affirmed. 
Turman, Wilson L:, assignee of Mc- . 


Gill—Soldiers’ Additional—June 2, 
1914—Dismissed. 


~Turman, Wilson a assignee. of “Me. 


Gill—Soldiers’ Additional—Novem- 
“ber 7, 1914—-Motion Denied. | 
Turner 7. Southern Pacific R. R. Co.— | 
Desert Land—August ol, Pe 

firmed. | 


Turner v. “Wallis—Homestead—J anu- © 


ary 29, 1914—A firmed. 


October 29, 1914—Affirmed. 
Olson—Homestead—Febru- ; 
ary 26, 1915—Affirmed. - j : 
Tuttle Vv. Radford—Homestead—April : 
| 22, 1914—Reversed. ai 
Tveitmoe, A: . A, i.—Homestead—De- : 
' cember 12, 1914—Affirmed. . 


January 28, 1914—Reversed. 


"Twining, Warren H.—Repayment—De- 


_cember 3, 1914-—A firmed, 
Twomey, J ennie—Homestead—Novem- : 
ber 18, 1914—Affirmed. | 
Twomy, Jeremiah F,— Homestead— 
_ November 18, 1914—A firmed. 
Tyler ‘and: Ramsey—Homestead—Jan- i 
pene 25, 1915—Afiirmed. . 


Underhill v. Will—Homestead—May : 
29, 1914—A firmed. 
Underwood, Charles—Homestead—Au-. : 
. gust 15, 1914—Affirmed. - - 


‘Union Pacific Rk. BR. Co —Coal Land— 


December 8, 1914—4 firmed. 
Union Pacific R. R. Co.—Selection— 
December 26, 1914—Affirmed. —_ 
Utah, State — acca a - 
26, 1915—Affirmed. | 
Utah, ‘State of. v. ‘Bradley et. al -—Min- 
-eral—September 17, 1914—Affirmed. 


- Utah, State of v. Bradley—Mineral— 


. September. 26, 1914—A firmed: uiee. 4 

United States Phos- 

' phate Co ——Mineral—June 18, 1914— 
Bemanded: 


Lyman K.—Homestead— a #2 


- Vance, » 
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: Utah, State of v. United States Phos- 


i phate Co. — Mineral — October 8d, 
-1914— Affirmed. 


Utah Withdrawal List No: 10-—Selec- ; | 
Vaught v. Leek—Desert Land—febr’ u- 


tion—April 30, 1914—Instructions. 


Van Bergen, William S,—Homestead— 
February 18, 1914—Rey ersed. 

Van Demark, Fr ed — Homestead — 
March 31, 1914—-Reversed. 

Van der Platt, Lawrence M.—Desert 
Land—J anuary al, 1914—Motion De- 

. nied. 

Van. - Der poel, Andrew 

' Land—July 29, 1914—Affirmed. 

Van .Derpoel, Francis H.— Desert 
Land—April 30, 1914—Affirmed, 

. Van: -Derpoel, Francis H.— Desert 


Ca 16, Pon De- 


nied. 


Van Gass, Nicholas—Homestead—Oc- 


tober: 29, , 1914—Reversed. 


Van Hellen, George H.—Homestead— 


June 2, 1914—Affirmed. 
Van Hellen, George H.—Homestead— 
December 16, 1914—Affirmed. 


Van Horn, Alya. ee aaa Land— 


June 380, 1914— Affirmed. 
Van Horn, Clarence E.—Desert ‘Land— 
September ‘2D, 1914—A firmed. 
Van Horn,. Ervin R.—Desert Land— 
_ February 26, 1915—Affirmed. 
~ Van Horn, .William &.—Homestead— 
April 24, 191.4—A firmed. 


Van Tress, Barnabas H.—Homestead— 


October 31, 1914—Modified. 


a Van Tress, Barnabas H.—Homestead— — 


December 26, 1914—Motion Denied. 
_ Van Way, F'red—Desert Land—Febru- 
~ ary 21, 1914—A firmed. 


ber 81, 1914—A ffirmed. 
Vance, William H.—Homestead—Feb- 
ae ruary’ 20, 1914—A firmed. 
Vance v, Ike—Homestead—October a> 
1914—A firmed. - 
Vannoy, | Ransom G,—Homestead— 
' January 2, 1914—Remanded. 
‘Vary, Adelbert Oe oe 
ber 27, 1914—A firmed. = 3 


Vasey, John Ww. —Homestead—May a2; 


Seen 


Villanueva, 


-Vollenti ne,. 


’ Clay—TIsolated Tract—Octo- . 
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Vaughn vv. 

September 9, 1914—Affirmed. 
Vaughn v. Bonosky—Homestead—De- 
~ cember 26, 1914—Petition Denied. 


- Bonkosky—Homestead— _ 


ary 2, 1915—Remanded. : 
Vawier Vv: Maes—Homestead—Septeni- 
ber 14, 1914—Affirmed. 
Veatch, J ames C., assignee of Buzzel— 
Soldiers’ Additional—J anuary . 19, 
1915—A firmed. | 
Vereb v. Northern Pacifie Ry. Co— - 
- 1074. 


Homestead—November 19, 
Affirmed. Le 
Victor Fuel Co. i Seer caall ae 


1914 Reversed. 

Vidovich, Jerome——Hoinestead-—March 
 21,.1914—A firmed, - 

Vidovich, Jerome — Homestead — ~May 
D7. 1914—-Motion Denied. : 

Vigil. v. Moutoya—Homestead—March 
26, 1914—Petition Denied. 

Viken, Bertha, now | Sloan—Home- 
-stead—March 25, 1914Reversed, 

Leandro — Homestead — 
March. 9, 1914—Reversed. a3 

Vining, Florence F.—Desert Land— — 
April 22, 1914—A firmed. | 

Voight, Joseph (.Homestead—De- 
cember 3, 1914—Affrmed. _ 

sé oight, Joseph C. —Homestead—Febru- 

ary: 26, 1915—Motion deuied, - 

Voita, Rose — Homestead — July 2D, | 
- 1914—A firmed. Se 

‘Thomas W., deaee, of 

 Alexander—Homestend—Angust: 13, 


| : 1914—Remanded.- 


Von Tuen, ‘Walter—Homestead—May 
12, 1914—Affirmed. 


Voss v. Chantlier et al.Homestead— . 


February 20, 1914——Petition Denied. 


' Yoss v. Chandler ef al,—Homestead— 


' January” 1915 = aa es 


Granted. 


29; 


Votaw, J oseph W. Homestead an- 


uary 17, 1914—<A firmed. 


Votaw, Joseph W.—Homestead—au- 3 


gust 12, 1914—<A firmed. ae 


-Voyles, Jacob P. — Homestead — Sep- 


tember 14, /1914—V acated. 


2 TIE Nac th Th” 
- : 
. 


7 Waisner, Willis | 


Wade, : Taa—Homestead—October - 14; 


1914—Remanded. 


Wade, T. A.—Town ates galas ry 29, ? 


1914—A firmed. 


. Wadman, Alfr ed—Timber and Sione— 


July 2, 1914—Modified. . 
Wagey. v... Delatour — Homestead — 
March 12, 1914—Affirmed. 
Wagner, ‘William ‘A., 


14, 1914—Vacated. 
Wagner, William W —Homestead—Oc- 
tober 12, 1914—Reversed. . 
Wagner v. Heying —Homestead—Feb- 
ruary 28, 1914—-Affirmed. 


- Wagner ». Northern Pacific Ry. Co,— 


‘Selection—February 19, 1914—Cer- 
tiorari. — 


. Wagner Vv, Pipér—Desert’ 1 Dandies 
vember 27, 1914—A firmed. 


Wagner v. Piper—Homestead—Febr u- 
ary 25, 1915—Aflirmed. 


Wagner v. Sampson — Homestead — — 


- January 28, 1914—Motion Denied. 


. Wagner v. Sampson—Homestend—Feb- 
_. Tuary 16, 1914—Petition Denied. 
“Waisner, G. W.—Timber and Stone— 


April 10, 1914—Affirmed. 


: Waisner, Grace E.— Desert Land—De- 


- -gember 8, 1914—A firmed. - 


‘14, 1914—A fir med. 


Waisner,. Willis Se ee . 


tember. 19, 1914—Motion Denied. 


Walbridge 0. Nor strant—Desert ie . 


March 12, 1914-—A firmed. 


ary 20, 1914——A firmed. 
Walden, Lawrence R. — 
_ August 12, 1914—Remanded. 
Waldman v. Pfund—Homestead—Sep- 
‘tember 26, 1914—Aflirmed. 


. Waldon and Jenkins—Homestead— 


_ July 9, 1914—Afirmed. 
Waldron v. Southern Pacific Ry. Co.— 
Selection—July 2, 1914—Affirmed. 


Wales’ v. Witman—Homestead—April_ 


20, 1914—Motion Denied. 


Walker, Clinton L., trans. —Selection— 
December 30, 1914—Remanded. 


. Walker, Frank—Homestead — Novem- 


ber 14, 1914—Affirmed. - 


Walker v. 


assignee of — 
Hoch—Soldiers’ Additional—August | 


E.—Homestead—J uly 


— Homestead. ar 
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Walker, | John H.—Survey—July. Ot, 


-1914—Modified. 
Walker, Ray D. —Homestead—May at, 
-1914—-Reversed. . 
Walker, Thomas ‘B. (2 cages) —Selec- 
tion—January 2, 1915—Affirmed. 
Hahn — Soldiers’ Addi-. 
tional .— September 19, 1914—Af- 
firmed. 2 
Walker v. Hahn — Soldiers’ Addi- — 
tional—December 26, pe he -eotlon 
‘Denied. es 
Walker v.. Heden — Ha omeatead — Au- 
gust 14, 1914—A firmed. —_ 
Walker U; ‘Reiland—Homestead—Feb- : 
ruary 27, 1915—A firmed. 
Walker »v. Steiert—Homestead—Au- 
gust 31, 1914—Remanded. aes 
Wall, ‘Mary—Homestead — September _ 
26, 1914—A firmed. 


Wall, Thomas ° C. —Homestead—Octo- = 


ber 81, 1914—-A firmed. 
Wallace,, be. * W.—Mineral—May 29, 

1914 Reversed. . i ~~, 
Wallace, William B —Desert Land— —~ 
- March 7, 1914—Remanded. | 


Wallace v. _Edgley—Homestead—Feb- 


ruary 2, 1915—A ffirmed. 


Walley, Mary J.—Homestead—Janu- | 


ary 2, 1914—Affirmed., 

Wallin v: Rowe et al — Wiotiestena= 
March 21, 1914—Affirmed. 

Walsh v. Northern Pacific Ry. Co. = 
‘Soldiers’ Additional—May 27; 1914 
Affirmed. 


‘Walters v. Moller et al. —Homestead— 
Wales v. Witman—Homestead—J anu- pe 


September 14, 1914—-Affirmed. 

Waltz v. Woinble—Homestead-—Octo: 
ber 31; 1914—A firmed. 

Wamsley V. White—Homestend—Tuly 
4, 1914—Remanded. 

Ward, J. W.—Coal—December 16, 
1914—A firmed. . 

Ward, Melvin M.—Homestead—Decem- 
ber 238, 1914—A firmed. 


Ward, Royal H.—Homestead—Febru- = 


ary: 28, 1914— Reversed. 


Ward, Samuel—Homestead—May 29, 
1914—A firmed. 


Ward v. Northern Pacific Ry. Co 


Selection—August 3, 1914—A firmed. 
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Ward wv. 
~. Homestead—September 
~ Motion Denied. . 
Warddell, J ames—Coal Land—J une ‘On, 
1914—.A ffirmed. 
‘Ware, Horace J.—Homestead—Febru- 
ary 28, 1914—Affirmed. : 
Ware v. ' Steffensmeier—Homestead— 
September D, 1914—A ffirmed. 


Ware v., ' Steffensmeier—Homestead— _ 


. October 81, 1914.—Motion’ Dénied. 
Warkins, . 
April 22, 1914— Affirmed. 

“Warn, Wilbur W.—Homestead—April 
' 20, 1914—Remanded. : 
Warner, Clarence N.—Cash Eutry— 
' April 22, 1914—Reversed. — 
Warner, Reuben W.—Homestead—No- 
- vember 18, 1914—Remanded. ° 


a Warren, Henry E., The Northwest Tim- 


. ber. Co., trans.—Timber “and .Stone— 
December 16, 1914—Petition Denied. 
Warren, Leonard M.—Timber and 


Stone—December 30, 1914—Affirmed. _ 


- Warren, Leonard. M.—Tiniber and 
Stone—February 27, 1915—Motion 
~ Denied. 
Warren, Oliver—Homestead—J une 23, 
-1914—Modified. 
Warrington, Chester. H. 
January 29,.1915-—Vacated. 
sue Teneton v, Dixon—Desert Land— 
November 4, 1914—A firmed. 
yas hburtt Heirs of L. E—Home- 
stead—February 9, 1915—A firmed. 
Washington, State of, v. Smith—Home- 
_ stead—December 16, 1914—Affirmed. 
Washington v, Smith—Homestead— 
Hebruary 7, 1914—Petition Denied. 
‘Washington v, | Thompson — Home- 
stead—February i 
~ Denied. . 


ieee State of, wy, -Thompson— 





‘Homestead—December 16, 1914—Af- 


- firmed. 


Wasmer %. Darnell—Eomestead— 
March 9, 1914—A firmed. 


. Waterbury v. Bdgington—Homestead— 


August 15, 1914—Affirmed. ~ 
‘Watkins, James H.—Repayment—Oc- 
' tober. 30, 1914—-Affirmed. 


Northern Pacific Ry. Co— 
1914— 


Eleanore M.—Homestead— — 


‘Weber, - 


1914—Petition. . 


DECISIONS RELATING TO THE PUBLIC LANDS, 


Watkins, James H.—Repayment—J an- 
uary 26, 1915—Motion Denieéd. 

Watkins, Milton H., assignee of Fenn— 
Soldiers’ Additional —.October. 31, 
1914— Affirmed. ” et 

Watkins, Milton H., assignee of Fenn— 
Soldiers’ Additional—December 29, 
1914—Motion Denied. __ : 

Watkins -v. Mathews—Homestead— 
October 81, 1914—Affirmed. | : 

Watson, Bert—Desert Land—Septem- —_ 
ber 26, 1914—A firmed. . 

Watson, Charles J ——Homestead— 
. February 18, 1915—A ffirmed. , 


-Watson, David—Homestead - — Febru- 


ary. 21, 1914—Reversed. 
Watson, James - C.—Homestead—Feb- 
ruary 28, 1914—Reversed. 


Watt, James Graig—Homestead—Au- : . . : | 


gust. 12, 1914—Reversed. 


Watt v. Smith — Homestead — August Da 


22, 1914—Affirmed. | 
Watters, Frederick M., W. E. Moses, 
trans. —Homestead— March 19, 
1914—A firmed. | | 
Wattis, William H., assignee of Ord- 
way—Soldiers’ Additional—Decem- _ 
ber 80, 1914—Affirmed. | 7 
Wawne v: Paul—Indian Allotment—. _ 
June 12, 1914—Affirmed. 


_ Webb, Charles T-Repiyment—Mareh 


ge 1914—~A firme‘. © 

Webb, _ Forest—Homestead —_ - October 
20, 1914—A firmed. 

Weber, Mathias—Homestead—Afay 1, | 

: 1914—afiirmed. os 

Weber, William J.—Timber ae 
Stone—August 28, 1914—Affirmed. 

William | J. —Timber and 
- Stone—November ree _ 
Denied. 

Webster, D. W. —Mineral—J anuary 26, 
1915— Affirmed. ae 


Weeks, William H.—Homestead—Jan- _ 


uary 8, 1914—Remanded. 3 
Weesner . Hawks—Homestead—Sep- 
tember 26, 1914—Affirmed. - 
Weger, Francis M.—Homestead—Au- 
gust 26, 1914—Modified. 


- Weiks v. Kolda—Desert Land~-March ; 


25, 1914—Affirmed., _ 


DECISIONS RELATING TO THE PUBLIC LANDS... 


- Weir, Edgar 7. — Homestead—J anuary 
Taek 1915—Remanded. 


Weir, Norwood E. —Tiinber and Stone 


September 30, 1914—A firmed. 
‘Weir, Nor wood E.—Timber and Stone— 
December 23, 1914—Motion Modified. 
Weiss, 
12, 1914—Affirmed. 


. Weisser Vv, McClung—Desert | Land— | 


January 26, 1915—A firmed. . 


: ~ Welch,. Arthur A.~-Homestead—J ant 


ary 9, 1914 Reversed. 


— 26, 1914—Dismissed. 


Welch wv. ‘Wait—Homestead—August : 


14, 1914—A firmed, 


| - Weldon i), Maine — Homestead — Oc- 


‘tober 29, 1914—A firmed. - 


Welner, Jesse C.—Homestead—Janu- : 


-ary 2, 1914—Reversed. 


- Wellborn, Susie H.—Homestead—Jan- 


~ uary 3, 1914 Remanded. ; 

. Wells, David—Homestead—October 14, 

1914—Vacated. 

_ Wells, William §. — Repayment — Oc- 
tober 831, 1914—-Affirmed.. 


Wells v. Bodkin—Desert Land—Janu-_ 


~ ary 8, 1914—Remanded. 


Wells v. Hildingsen—Desert Land— + 


February 2, 1915—Affirmed. 


Wells. v. Northern Pacific Ry. Co.— 


Timber and Stone—J SEUATY: 29, © 


'1915—Motion Denied, 


Welston,. Emma——Homestead—October | 


14, 1914—Reversed. 


Welty, Cullen F —Repayment—Ja anu- | 
| - Wethe,. 
Wendt wv, Cox—-Desert Land—October 


ary 19, 1915—Affirmed. 


31, 1914—A firmed. 
Wenman,. Arthur 4H. —Desert Land— 
November 30, 1914— A fiirmed. 

7 Wenman, Clarence E.—Desert Land— 
‘February 4; 1915—A firmed. | | 
Wenman, Loretta A.—Desert. Land— 
February 4, 1915—Affirmed. | 


Werner v. Nott—Homestead—J uly 31, | 


1914—A firmed. 


| Werner ®. Weir—Timber ind Stone— 


September 30, 1914—~A ffirmed. 

| Weskamp, Frank J.—Reduction ‘of 
Area —~ September — 26, 1914 — Re- 
_ versed. 3 


Gottlieb—Homestead—August ; 


West, 
“Welch, Arthur D.—Homestead—May 7 


: Western, 


‘Westmoreland, © | 
 gstead—September 14, 1914— Affirmed, 


, Weydemeyer, | 


: “Wheatley 
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Wessex Water Co.—Mineral—Febru- | 


ary 26, 1915—Reversed..- 


West, Bardin B —Homestead—Decem- 


ber 26, 1914—Remanded. | 
West, John R.—Desert Land—October 
31, 1914—A firmed. ; 
West, Margaret ii., assignee of eee 
-mour—Soldiers’ Additional—August: 
26, 1914—Remanded. 


. West, Prescott — Homestead — March 


28, 1914 Affirmed. ae. 2 
_ Rachael A.—Homestead—De- 
cember 5, 1914—Reversed. oe 
West, - William. H.—Homestead—Sep- 
tember 30, 1914—Remanded.  ~ 


West v. Heirs of Jesus Carillo—Home- 
_ stead—October 12, 1914Affirmed. 


West’ v. Heirs of Carillo—Desert 
-Land—January 21, 1915—Motion 
- Denied. 


Westby, Livia—Desert Land—Novem- 


ber 19, 1914—A flirmed. : 
Joseph W.— Repayment - — 
August 25, 1914 Affirmed. . 


‘Westlund, F. JT., Graham Lumber Co., 


. trans. _Timber and - ‘Stone—Febru- 
ary 18, 1915—Affirmed, : 
Westlund, John, assignee of Shales 
Soldiers’ Additional September. 26, 
1914—-Vacated. . | 
Minnie -B. ones 
Westover, William H.—Homestead— 
February 18, 1914— Reversed. | 
Westre, Osmund — Homestead — Ji anu- " 
ary 17, 1914—-Reversed. 
- Mathea - ‘Sofie: Ho mentend3 
February 5, 1914—Remanded. | 


Weyand, Sarah B.—Desert Land—_ a hy 


February 4, 1915—Affirmed. — 


28, 1914—Reversed. } 
and . Hofman — Survey — 

“August 26, 1914—A fiirmed.. = 
Wheatley and Hofman—Survey—J an- 

uary 19, 1915—Motion ‘Remanded. 
Wheatley, William W. —Homestead— 
; August: 12, 1914 Reversed: 
Wheeler, David—Homestead — — — Febru- . 
ary 9, 1915—Affirmed. — 
Wheeler v. ‘Tevis—Selection—Decem- | 

ber 3l, 1914—Remanded. | 





Otto—Homestedd-—J uly we 


Whitehouse ‘v. 
Co..— Homestead — November oe | 


668 


Wheelock, ‘Arthur. 
May 1, 1914—-Reversed. 


‘Whidden, Daniel C.—Homestead—Sep- 2 


tember 30, 1914—Remanded. 


Whipple, Samuel D.—Homestead—Oc- es 
Whities, George, The Northwest ‘Tim- 
ber Go., trans.—Timber and. Stone— © 


- tober 27, 1914—Remanded. 


tes - Whitcomb wv. Northern Pacific Ry. 


. Co. —Homestea'd—June 6, 
firmed. 


1914—Af- 


. White, Annie Schley—Repayment—Oc- 


tober 30, 1914—A firmed. 


White, Ezekiel W.—Homestead—Oeto- 


ber 27, 1914—Affirmed. 


‘White, Florence J. —Hlomestead—May 


«29, 1914—A firmed. . 
White, George L —Homestead—Au- 
gust 22, 1914—Reversed. 


White, William i —Homestead—Mareh 


‘19,.1914——A firmed. 


“White, William J _—Homestead—Web- 
Tuary 20, 1914—A firmed. 


‘White v. Cover, assignee of Tisch—_ 
_Homestead—August 25, pel ee 


tion Denied. 


White v.° Cover, assignee of Tisch— 2 
Desert Land—December 6, 1914— 


Petition Denied. 


‘White v. Fianpors Hi oc eaeaaa’aceuee 


25, 1914— Petition Denied. 


White v. _Harbor—Desert Land—De- 
- cember 26, 1914—Petition Denied. 


White v. Motris—Homestead—J uly 2, ’ 


1914—A firmed. 


White v. Mor risHomestead—October | 


12, 1914—Motion Denied. 


‘White. Vv. Tebay—Homestead—Septem- ‘ | 
- Wight v. Young—Homestead—March 


per 19, 1914—A firmed, 


Whiteham, Edlie ‘F.— Desert Land—. 


(1914—A firmed. 
Northern Pacific Ry. 


Novemb er 18, 


= < 1914—Affirmed. - 

Whitehurst, Julian D. 
nam—Soldiers’ » Additional—October 
17, 1914—A firmed. 

Whiteman, | Glenn B. — Homestead — 

May 29, 1914—Affirmed. | 


Whitener, G. V.—Graham Lumber C6. et 
trans. (2. cases)—Timber _ and 


one i oraery 27, 1915—A firmed. 


C.—Homestead— 


| Wicks, Streeter 


, assignee of Put- . 


“Wilkins, 


“Wilkins, | 


DECISIONS RELATING TO THE PUBLIC LANDS. 


Whitener, JOS. Ts Graham Lumber Co., 
trans. —Timber . and Stone—Febru- 
ary 27, 1915—<Affirmed. 

Whitfield, N. _B.—Survey—March 2A, 

1914—Remanded. 


December 16, 1914—Petition Denied. 


| Whitman, Glenn S.—Desert Land—Oc- 


1914—A firmed. 
Norfleet et al -—Home- 
30, : 1914—Re- 


. tober 29, 
Whitman v, 

stead—Septemb er 
versed, : 
Whitney, Alfred, and J oseph Smith, 


assignee of. Buffalo Creek Sheep | 


Co.—Desert Land — October Baas 
1914—Reversed. | 
Whitney v. Thatcher“Honiésten d= _ 


July 9, 1914—Remanded. : 
Whittaker, George W.—Desert ana 
February 2, 1915—-Motion Denied. 
Wickman, Nels O. —Homestead—J anu-. 


: ary 19, 1915—A ffirmed. en 
Wickham v. Heirs of Richmond ‘Gun: 


dill — Homestead — September 19, 
1914—A firmed, ror 
Wickham ‘et al. v. Menadue ef a. 
Homestead—-December 23, 1914— 
‘Modified, © 7 oe 
J: A.—Homestead— 
March 9, 1914—Reversed. | 


- Wieszchowski v. Northern Pacific. Ry. 


Co. —Homestead—May 27; 1914-—Ar- 
firmed. 


Wiggin, Aaron J. - erseaiena= iaiat _ 


31, 1914—Affirmed. 


Wight | Vv. Young—Homestead—Janu- 


ary 2, 1914—A firmed. 


12, 1914—Motion Denied. 
Wilcox, Edgar A.—Desert Land—May 
15, 1914—Motion- Denied. . 
Wilding, Frederick — Homestead—Oc- 
tober. 3, 1914—A firmed. 7% 
Wile, Stewart M —Homestend—Sep- 
. tember 26, 1914—Remanded. | 
Benjamin F’.—Timber, and 
Stone—December 16, 1914—A firmed. 
Still—_Homestead—January . 
“19, 1915—A firmed. 
Wilkinson, J. W.—Coal—Decembet 16, 
-1914—Affirmed. 


‘Williams, 


‘Williams, 


Willis, 


. DECISIONS RELATING TO THE ‘PUBLIC LANDS. 


‘Wilkinson, William | i Samcstena 


. February ‘18, 1914 Remanded. 


: Williams, Claude L.—Homestead—au-_ 


gust 26, 1914—Affirmed. 


‘ber 29, 1914-—A firmed. 


- Williams, Dorothy —Homestead—J an- 
~ uary 2, 1914—Affirmed. . 
Williams, Elizabeth—Desert Land— 


- August 22, 1914—Reversed. 


“Williams, I Er nest—Homestead—A ugust , 


28, 1914 Remanded. 


Williams, Eva L.—Desert. Land—Feb- . 


’ Tuary 18, 1915—A firmed. . 7 

Williams, Fannie—Right of Way—De- 
 cember 38, 1914—Affirmed. 

Williams, Frank, MHeir 
stead—August 28, 1914—Remanded. 

Williams, Fred O.—Homestead—Sep- 
tember 26, 1914— Affirmed. 


Williams, George. E., T. B. Shelton, 

- trans. ——Desert Land—May 27,1914— 

Affirmed. 
Williams, 


George ‘W.— Homestead — 
April 10, 1914—A ffirmed. : 
“Guy V.—_Homestead—Sep- 
_. tember 26, 1914—Reversed. 
Williams, 
| January 2, 1914—Reversed. 


tober 31, 1914—Affirmed. 


Williams, Lewis: H.—Homestead—No- 


vember 24, 1914—-A ffirmed. 
Williams, Orn B.—Desert Land—Feb- 
- ruaary 18, 1915—A firmed. . 
Williams, Samuel ¥.—Desert Land— 
a September 26, 1914—-Affirmed. 
Williams v. Hubbard — Homestead — 

May 29, 1914—Modified. | 


Williams vo McCann — “Homestead — 


May 29, 1914—A firmed. 


- Williams ». Morris — Soldiers’ Addi- 


- tional—February 10, 1914—Motion 
- Denied, 


- Willison, Robert B., assignee af Gad. 


dis (2 cases)—Soldiers’ Additional— 
‘March 12, 1914—Petition Allowed. 


Willison, Robert B., assignee of Hay- 


-nes — Soldiers’ . Additional — August 
15, 1914—Motion Allowed. 


9, oY nes 


Dock—Homestead—Decem- 


of — Home- : 


Joseph W.— Homestead — 


Charles C.—Homestead—May . 
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Willman, Piiaetsie iersewicna aes: 
tember 18, 1914—Remanded. 


Wills, Charles, Robert Grieve, trans— 
‘1914—Af- 


‘Homestead—March 19, - 
firmed. | 
Willweb er, Charles A —-Homestead— 7 


April 22, 1914—A firmed: 
Willweber, Charles A _—Homestead— . 
February 16, 1915—Petition Denied. 


- Wilmer, Ellery B., Heirs of—Home- 


stead—April 20, ‘1914—Petition De- 

nied. : 

Wilmot, J ames D —Homestead—Sep- 
tember 21, 1914 A ffir med. 

Wilson, Alex B —Homestead—august 
26, 1914—A ffirmed. | : 


Wilson. and a ohnson—-Homestead—No- 


vember 19, 1914—-Remanded. oe 
and 


Wilson, Charles M. —- Timber 
_, Stone—May 28, 1914—Affirmed. - 
Wilson, Charles M —Timber and. 


Stone—September 5, 1914—Motion 
Denied. 

Wilson, -Harry C€ ecient es a 
13, 1914—Affirmed. 

Wilson, Levi, Mariner-Underwood Co., . 
trans la eae aR a 20, 1914— 
Vacated. 


3 ‘Wilson, Roy § —Homestend—October 
Williams, Kinney D.—Repayment—Oc- | 


30, 1914—Affirmed. 
Wilson, Samuel M.—Homestead—Sep- 
‘tember 19, 1914— Affirmed. — 
Wilson, Wilber M _—Homestead—F'eb- 
ruary 28, 1914—Reversed. - . 
Wilson, William. F.—Homestead—Ieb- 
ruary 20, 1914—Reversed. . 
Wilson, William M —Homestead—Feb- 
ruary 16, 1915—Reversed. a 
Wilson v. Hall et al—Timber and 
Stone—July 28, 1914—Affirmed. 


‘Wilson -v. Lewis — Homestead — J Tuy 


-28, 1914—A ffirmed. 

Wilson v. Northern Pacific Ry. Co.— 
Homestead—November T, 1914—Af- 
firmed. : 


-Wimer, . Hanry—Desert Land— August i 


6, 1914—A firmed. - 


Winans, Linnaeus—Desert Land—Feb- . 


—ruary 2, 1915—A ffirmed: 


‘Windell ». Northern Pacific. Ry. Co, — 


~ Homestead — June 29, “1914 - — - Af- 
firmed. . 


670.— 
Winey; Roy; et al .—Homestead—Feb- 
‘ruary 5, 1914—Remanded. | 
Winschell, Louis —- Homestead — ~ Sep- 

tember 14, 1914—Vacated. 


| Winters, Tra L.—Homestead—A ugust 
_ Bl, 1914—A ffirmed. 


Wise, Jacob M —Timber and — Stone— 


February 9, 1915—A firmed. 

‘ “Wise, James M.—Timber and Stone— 
-October 30, 1914—Affirmed. . 
Wisland, ‘Edward G. — Homestead — 

- September 25, 1914—A firmed. 


Wisner, H. W.—Desert Land—October | 


ol, 1914—A ffirmed. 

Withers; Arah H.—Desert ‘Hand—Av- 
- gust 28, 1914—A flirmed. 

Withers, James 
May 6, 1914—Affirmed. 


Witt v. Smith—Homestead—October 


12, 1914—A firmed. 


Witt v. Smith—Homestesd—February 


16, 1915—-Motion Denied: 

Wittaker, George W.—Desert ° Land— 
- November 30, 1914—A ffirmed. : 
Wittwar. v. McCabe—Desert Land— 
_ February 16, 1915—Reversed. _ 
‘Wogan, Ole—Homestead—October 7, 
1914— Reversed. ? 
-Woldnes v. Omberg — Homestead — 
‘March 12, 1914—Reversed. 

— Woldnes - v. 
April 30, 1914—Motion Denied. _ 

- Woldnes v.. Omberg — Homestead — 
June 16, 1914—Petition Denied. — 
Wolenski, Barthomiej 
stead—July 9, 1914—Reversed. 
Wolf, J ames—Homestead—Mar ch 

1914 Remanded. 
Wolfe, Edmund D. —Desert Land—Oc- 
tober 5; 1914—Reversed. 


| | Wolfe, . Ruby—Desert Land—Octobet 5, 


| 1914—Reversed. 
Wolff: v, 
81, 1914—Remanded. 


Wolfrom Vv. Oakley—Homestead—Sep- 


tember 1, 1914—Hearing Order ed. 
Wolfrom v. Oakley et al. —Timber and 


Stone — ~ January 28, 1915 — Re-- 
' Worden v. 


manded, © 


Wolfsteiner and 
Grounds, D. C.—February 17, 1914— 
Motion Denied. 


‘O —Desert. and 


Omberg — Homestead — 


J. — Home- 


24, Woodward, Rutledge M., 


Cowan owiseiend <betobe | 


- ‘Thomson — Low. 


DECISIONS RELATING TO THE PUBLIC LANDS, 


Wood, Am6s— Homestead — April 10; 
1914—Affrmed. 

Wood, Amos—Desert Land—November = 
24; 191 4—A firmed. . 

Wood, Bertha, assignee of Peter, et 
al. — Desert Land — February 21, 
1914—Affirmed. . 

Wood, Geo. W. —Homestead—J anuary 
2, 1914—Reversed. 


‘Wood, ' Isaac W. —Homestead—March | 


9, 1914—Affirmed. 
Wood, Walter F. —Homestead—Mar ch 
24, 1914—A fiirmed. ° 
a ‘@, Meyer—Desert Land—March 
| , 1914—Remanded.. a 
a v. Meyer—Homestead—Noven- . 
ber 19, 1914—A firmed: 


Wood ». Meyer—Homestead—Febru- - 


ary 26, (1915—Motion Denied. 
Woodley, Thomas B. — Homestead — 
February 18, 1914—Remanded. 


-Woodrome, William 'T.—Homestead— 


October 12, 1914—A firmed.’ 
Woods, Richard—Homestead—Fepru- 
ary 19, 1914—Reversed. | 
Woods, Thomas D. R.—Homestead— 
January 31, 1914—Remanded. 
Woodsen, Warren R -—Repayment—0Oc- : 
vober 31, 1914—A firmed. | 
Woodward Tron Co. — Homestead — 
June 20, 1914—Dismissed. : 


Woodward, James L. — Homestead — 
January 21, 1915—A firmed. 


' Woodward, J ohn, The Northwest Tim- 


_ ber Co., trans.—Timber and Stone— 
December 16, 1914—Petition Denied. 
assignee. of 
Beaver — Soldiers’ Additional — Oc- - 
. tober 18, 1914—Affirmed. | | 
‘Woodward v. Manning—Desert Land— | 
_ September 26, 1914—Reversed. 
Woodward v. Manning—Desert Land— 
December 28, 1914—-Motion: Denied. 


Wooster v.. Clark—Desert Land—Oc-. 


tober 1, 1914—Affirmed. 
Wooster v. ‘Clark—Desert Land—Jan- | 
‘uary 12, 1915—Motion Denied.’ 
Pardis — Bore, — 
August 31, 1914—A firmed. 
Worden ». Speed e¢ ai. —Desert Land— ; 
October LY, 1914—A firmed. 


DECISIONS RELATING TO THE PUBLIC LANDS. 


_ Workman et al. v. Townsite ‘of -Na- 


1914—A ffirmed. 


: Worley, Sylvester T.—Desert Land— 


October. 29, 1914—A fiir med. | 

Worlund, Herman, assignee of Rus- 
» sell—Soldiers’ Additional—March 27, 
1914—Remanded. 


Worth, Paul — Homestend — February 


Wright, Davia M. —Desert ‘Land—Sune 


Wright, 


. Wright, | Te sal —~Homestead—Septem- 


- ‘Wright vw iK atselometes—Homestead— | 
| *. Youngren, 


- Wyoming, 


' Wyoming, State of, v. Habn—Selec- 


18, 1915—Affirmed. 


Wrencher Vv, ‘Hadley—Homestead—De- 


cember 8, 1914— Modified. 
Wrig cht, Bert M. —Homestead—August 
15, 1914— Affirmed. 


24 1914— Affirmed. 
Wright, David 1 M —Desert Land—O¢to- 
ber 27, 1914—-Motion Modified. 


Wright, Eben T.—Reduction of Area— 


- January 19, 1915—A firmed, 
Emerson 
_ April 22, 1914—Reversed. 


ber 5, 1914—Modified. 


“Wright. v, Birchler—Homestend—Octo- 


_ ber 29, 1914—Reversed. 
Wright Vv. Birchler—Homestead—J anu- 
ary 29, 1915—Motion Denied. 


Wright v. Borseth—Homestead—May 


15, 1914—A firmed. 


- June 30, 1914—Remanded. 
Wyatt, William D.— Timber 


firmed. 


~ Wylie, James H.—Homestead—August | 


13, 1914—A firmed. 
Wyman, Albert—Homestead—April 20, 
1914—-Remanded. 


ber 31,. 1914—A firmed. 


i rome ae aaa 1914—Rey ersed.. 


Vaden: Hleanor Boyd—Repayment— 


‘Yeatts, Charles. 


Yeggs, 


- December 12,.1914—Reversed. 
Yeakey, John — Thomas—Homestead— 
August 12, 1914—Affirmed, 


gust 31, 1914—Affirmed. — . 
Marie—Homestead—J une. 29, 
1914—Affirmed. 


— a: 0s 


C._Homestead— 


and 
Stone — September 26, ou at | 


Youngstrom 


: oe 
State of —Selection—Octo- 


T:—Hom estead—Au- 
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-Yenne, George B,—Homestead—J anu- 
tional et-al —Mineral—November Bika 2 


ary 29, 1915—A ffirmed. - 


Yewell 2. Reed —Homestead--Auguet OE 


12, 1914—Affirmed. | 

York, J esse D —Homestead—M arch 10, .. 
.1914—A ffir med. : 

York, Jesse D. —Desert TLand—April 
2, 1914—A firmed. : 

York v. Alley—Hoinestead—April 27, Se 
—1914—Reversed. 


York v. Alley—Homestend—February 


21, 1915—Remanded. 
Young, George A.—Hoomestead—Sep- 
tember 19, 1914— Affirmed, 


Young, James M —~Homestead—March : - 


~ 


31, 1914—Reversed. 


Young, Louis B.—Homestend—May 26, s 


1914—Reversed. 
Young, ‘Osear O Homestead anu- 
ary 2, 1915—Remanded. 


‘Young, Stella M —Homestead—March 


18, 1914—Reversed. | 
Young v. Gleeson—Homestead—March 
21, 1914—A firmed. 


Young v. Hanby—Desert Land—Octo- . 


ber 12, 1914—A ffirmed. 


: Youngberg, William—Homestead—Au- 


gust 12, 1914—Motion Denied. | 
Youngberger, William — Homestead — 
March 26, 1914—Affirmed. - | 
Mrs. negnerd formerly 
- Blagen — Homestead — June 12, - 
1914—Affirmed. 7 
Youngstrom and Gibson—Survey—No- 
vember 18, 1914—Afiirmed. . 


February 2, 1915—Motion Denied. . 


J. B Isolated Tract—J anuary 


Zacker v, Landgren—Homestead—Jan- “ect 


uary 29, 1915—Afiirmed. 


Zeidler v. Crissler—Indian Allotment— . 
September 80, 1914—A firmed. 


Zeller, Catherine—Timber and Stone— | 


January 29, 1915—A firmed. - 


Zeller, Clara L.—Timber and Stone— 
January 29, 1915—A firmed. 


Zeller, ‘Minnie K.—Timber and stone—. - 


December 30, 1914—Affirmed. 


and Gibson — Sury ce 


. A - DECISIONS RELATING TO THE PUBLIC LANDS, 


Zeller, Minnie Ik _—Timber and sione— 
- ‘February 27, 1915—Motion Denied. 
Zeller, William L.— Timber and 
“Stone — December | 29, (1914 — Af. 
firmed, 


 ‘Ziesmer v. Hitt—Homestead—May 29, 


~ 1914—A ffir med. 


Zirbes, M. . Blizabeth — Timber and 
Stone—August 22; 1914—A firmed. 
-Zuck, Oscar (ix Homdatdnd Deve mt 

ber 30, 1914—A firmed. 
Zundel, Joseph—Homestead—April, 28, 
1914—Remanded. 
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‘Abandonment. 
See Contest, 1,3. 
_ Absence, Leave of. ; 
See Contest, 3; Residence, 6-8. _ 
Acts of Congress Cited. 
See. Table of, page XXII. 


Alaska Lands. 
See A pplication, 3; Mining Claims, 4. 


1, Circular of January 31, 1914, concerning. 


. allotments to Indians and Eskimos under act 


OF MAY 1O0G cacao Damt Asse eedas . 


2. Paragraph 14 of circular G January 31, 


_ 1914, emiended cc sceie tien dF Scces eee ce 


3. Circular of January 12, 1915, governing 


Page. 


homestead. proofs in cases where the public | 


surveys have been extended over the town- 


4, Regulations of December 30, 1914, under — 


section 10, act of October 20, 1914, governing 
free use of coal in unréserved public lands... . 
_ 5, The act of October 20, 1914, providing for 


481. 


the leasing of coal lands in Alaska, leaves ex- _ 


‘isting and pending coal claims in. Alaska in 
~ exactly the same status they occupied prior 
to said enactment, and does not revoke. the 
‘presidential withdrawal in so far as. it relates 
*. torstichy COMMS 1 io cc0d cess ce seceey booked 


§. The discovery of an outcrop. of coal upon : 


a tract of land does not constitute the opening. 


and improving of a mine thereon within the — 
meaning of section 1 of the act of April 28, 1904, - 


- providing “that any person or association of 
persons qualified to make entry under the coal 
land laws of the United States, who shall have 
opened or improved a coal mine or coal mines 


on any of the unsurveyed: public lands of the © | 


United States in the District of Alaska, may 


locate the lands upon which such | mine or - 


-mines are situated,” ete.....22 2. oes eet 


7. No right of location and entry urider the 
act of April 28, 1904, isacquired by merely dis-._ . 


covering an outcrop of coal, staking the claim, 
‘recording the ey of location, and applying 
- for oe gdh acs te afi aiwibie meats wid ea ial aogier 
8. Where a locator of coal tands. in Alaska 


opened and improved @ mine of coal upon his ~ 
_ claim, and marked the boundaries thereof by — 
permanent monuments as required by stai- 
_uté, and within one year filed notice of his - 
‘location in the recording district as required 
by the act of April 28, 1904, his claim should _ 
not be held défective, in the absence of an in-. | 


_tervening withdrawal or 


35017°—vor 4314-48 


adverse claim, _ 


| Alaska Lands—Continued: 


| Appeal. — 


Page. 
merely because notice was not filed in the Jocal © 


‘land office until after the expiration of one 
year from the date of the location............ 368 


‘9. The provisions in the acts of May 14, 1898, 
and March: 3, 1903, extending the homestead 
laws to the Territory of Alaska, that no eniry~- 


* Shall be allowed extending more than 160: 
ods along the shore of any navigable water, 


and that along such shore a space of at least 30 
rods shall be reserved from entry between | 


_ Claims, have .no application to mining claims ~ 
asserted under the general mining laws as ex- *. 


tended to Alaska ...........22.2---ccceee ees 120 . 
10. Directions given that departmental 

regulations of July 7, 1913, 42 L. D., 213, be 

modified to conform "to the views. herein ex- 


Si Where lands were claimed and sub- 


| stantially improved as a terminal for a con- 
- Structed tramway prior to their withdrawal. 


for inclusion in the Tongass National Forest; 
such valid rights were thereby acquired under 
the act of May 14, 1898; as excepted the lands. — 
claimed as terminal grounds from the opera-_. 
tion and effect of said withdrawal, provided 
there is no undue delay in assertion of the 
claim before the land Peper anette: ee ane 523 


Alien. | 


Bee PED i 1; Homestead, 3}. Gilat 
zation, 1. 


a 


Allotment. 


See Alaska Lands, ee Homestead, 14; 
Indien Lands, 16-24. 


Amendment. 


See Reservation; 26. — 


See Coat. Lands, oc 


Application. — 


1, Circular of May 22, 1914, governing dis-. - 
position of applications, filings, and selections — 
for lands opened or restored to entry_......-. 254 

2. Circular of September 8, 1914, requiring 
applications to enter to be exevuted not more 
than ten days prior to filing............. 378, 467 

3. Instructions of December 9, 1914, holding 


_ circular of September 8, 1914, concerning exe- 
—cution of applications, not © applic: in 


4. Tt is no objection. to an Spalieating and 
the accompanying affidavits that they were. 
executed while the land applied for was em-. ~ 


673 


674, : : : ‘ | = INDEX, 


Application—Continued. : Page. 


braced in an uncanceled entry or was not at * 
the time open to entry, if in fact the land was 
then about to be released from. the prior entry | 
‘or was about to be opened under government 


INS EUICLIONG =. oa cckeeess cs ietaw eeeveeiecess 313 


5. Affidavits in support of applications to. 
enter filed on and after October 1, 1914, must 
_ be executed within ten days prior to the filing 
~ ofsuch applications in the local land office... . 313 
6. By the filing of an application to make. 
homestead entry of land properly subject 
thereto the applicant acquires a right which -. 
upon his death prior to allowance of entry 
descends to his widow or heirs, who may make 
_ entry and perfect title by proper cultivation 
for the required period without actual resi- 
Saige ON Thedand «22 c.coccs cesta ees seces 229 
7. Therule that no application to enter shall 
ie received until proper notation of the can- 
-cellation of a prior entry is made upon the 
- records of the local office was adopted for ad- 
’ ministrative purposes and designed primarily 
for the protection of the rights of contestants, 
-and will not be applied with the same-strict- 
ness in eases solely between the government 
- and an entryman or an applicant for entry... 263 


| Approximation. ; 
See Homestead, 30-32; Railroad Grant, 12. 


- Arkansas Sunk Lands. | 
1..Circular of January 2, 1914, ‘containing © 
information to settlers and entrymen on St. 


Francis river sunk lands....---..--.-----+--- 21. 


©. Circular of June 16, 1914 setting forth the _ 


status of the St. Francis river sunk lands... ee 275 


Boundary. 
See Homestead, 48. : 

Burden of Proof. _ 

See Mineral Land, 2. | 
Canadian Boundary ia ‘ 
See Homestead, 7. 
Canals and Ditches. 

See Right of Way, 11, 13. 
Cancellation. | 
See A pplication,.7. 
Carey Act. — 

See Desert Land, 16, 17. 


Cement. 


See Railroad Grant, 4. 


Cemetery. 
See Railroad Grant, 3. 
Circulars and Instructions. 
See Tables of, pages SIX and XXI. 
Citizenship. 
See Homestead, 9; Public Sale, 2; 35 
1. An alien woman did not by virtue of 
being a resident of Arizona at the date of the 
admission ofthe Stateinto the Union become 


_ acitizen of the United States.........---+--- 436 


‘Coal Lani: | ete g Page, 


See Alaska Lands, 4-8; Confirmation, 2, 4,5; 


“Homestead, 43; Railroad Grant, 15; Railroad 


Land, 1, 


ENTRY. 


“1. A mere moral obligation | on the part of a | 


— coalland applicant toshare with another, who . 


furnished the money with which to make the 
entry, whatever profits might accrue from the | 
venture, is not, in the absence of any agree- 
ment or lien enforceable against the land,in . 
violation of the coal land regulations requiring 
an applicant to make oath that the entry is 
made in good faith for his own benefit, and — 


not, directly or indirectly, in whole or in part, 


in behalf of any other person or persons...... 221 
2. The fact that a person once initiated a — 


. coal claim upon public land and failed to per- 


fect the sanie does not necessarily disqualify 
him under the coal land law; but if it appear 


‘that good and sufficient reason existed for the 


abandonment of such claim his rights are not x 
thereby exhausted ....-...-....-- behets 271°" 


DECLARATORY STATEMENT 


3. Upon expiration of the period allowedby . 
the statute within which to make proof and _ 
payment for lands included within a coal de- 
claratory statement, without action by thede- © 


|. clarant, the declaratory statement expires by 


limitation of law; and subsequent action by” 
Commissioner of the General Land Office — 


holding the declaratory statement for rejec- 


tion is unnecessary and without legal effect 
aod furnishes no ground for. nee to the 
D epartmontiacvscscsnsSensacceeteesusee tees 4 


- WITHDRAWALS; CLASSIFICATION; PRICE. 


4, Instructions of November 20, 1914; under 


aet of August 25, 1914; authorizing agreements 
_ with applicants for patents for oil lands in 


Withdrawn AFOAS, .ao-e- ewe ee ween e eee weeee- 459 
5. ‘The special provisions of section 2331 of 
the Revised Statutes and other special acts 
authorizing the entry and disposition oflands 
in smaller areas than the forty-acre unit or lot 
fixed by the general laws, are not applicable 
to coal lands; and the land department is 
without authority to classify and segregate 


coal areas of public lands in less than legal - 


SUDCIVISIONS 4 665 cclweedemiduounswcelnssevece 520 
6. Instructions of Noverhes 15, 1912, 41 L. 
D., 396, vacated, and amendment added to 
paragraph 11 of the regulations of April 10, _ 
1909, 37 L. D., 653, by instructions of Novem- .- 
ber 15, 1912, 41 L. D., 399, canceled ...-...-.. 520 
7. In view ofthe ‘ambiguity in thecoal-land 
regulations of April 12, 1907, as amended No- — 
vember 30, 1907, respecting the time of pay- 


ment, the delay of the field officer in making 


his return in this instance, the acceptance of 


payment and allowance of entry without. 


demur by the register and receiver, and the 


undoubted good faith of the applicant, the re- 


quirement of paragraph 18 of said regulations, 
that claimant shall within thirty days after. | 
the expiration of the period of newspaper pub- 


~ 


INDEX, 


Coal Land—Continued. Page. 
WITHDRAWALS; CLASSIFICATION; -PRicE— 
Continued. . 


lication’ furnish the proofs specified in said 
paragraph and tender the purchase price for. 
the land, is waived in this case, the depart- 


- mental decisions of March 3, April 30, and 
*. June 12, 1913, 41 L. D., 661, 666, are recalled. 


and vacated in so far as in conflict herewith, 


price as fixed by. reappraiserfient . Jsd wines wided 


Acts OF MARCH 3, 1909, JUNE: 22, 1910, AND 
 ApRIL 14, 1914. 


-and patent directed to issue upon the entry. 
without requiring payment. of the increased — = 
“429 


8. Circular of June 63, 1914; concerning sup- 


plemental patent for coal deposits under act 


of April 14, 1914......- Westawiedsteedess uses a 


. 9 Instructions of October 26, i914, concern-, 
ing prospecting of entered lands under, act of 


_ June 22, 1910 - <cce, Dee aaa aaa oe kee we e 


10. Where at the time of the sebuiiseion! of - 


affidavits are submitted on behalf of the gov- 


final proof upon a nonmineral entry ex parte 


ernment to the effect that the land is eoal in - 


character, and the entry man refuses to. accept | 


_ arestricted patent under the act of March 3, 

1909, the character of the land should not be __ 
adjudicated upon such et parte affidavits, but 

the case should be remanded for further hear- 


ing in accordance with. paragraphs 3 to 5 of 


testimony submitted at the hearing.......... 


| Commutation. 


See Final Proof, 2; Repayment, 10. 


Confirmation. 


1. Instructions of June 4, 1914, under Harris’ 
and Wood decisions -.........2....-----.---- 
2, In case no contest, EOE: or. proceeding 


~ the regulations of September 7, 1909, and 
patent should not issue until the character 
of the land is finally adjudicated upon the 


322 


by the government was commenced against 
an. entry within two years from the date of * 


- the-issuance of final receipt, the land depart- 
“Inent is. thereafter without jurisdiction to 


inquire into the known coal character of the — 
land at the date of final receipt, but must . 


issué unrestricted patent upon the entry..... - 


3. The proviso to section 7 of tho act of — 


March 3, 1891; contemplates a receiver’s re- 
ceipt upon a final entry based upon an exist- 


ent application or original entry; and the sub- 


mission of final proof and payment of fees and 
commissions upon @ canceled entry, and the 


issuance of register’s certificate thereon, do. 


not constitute a final entry within the mean- 


ing of said provisoO.-.----..-.2-0--22---2-0--- - 
4, Cases will not be reopened under the 


doctrine announced in Jacob Harris, 42 L. D., 


611, where the proceeding has been closed 


and the entry canceled, without regard to the | 


time that has elapsed since the. final action 


- of the land department; but cases in which 


the claimants have asserted in the courts their 


rights under entries which have been canceled 


as the result of proceedings begun more than 


to ng 


Confirmation—Continued. .:. page. 


- two years after the issuance of receiver’s re-" 
ceipt upon.final entry, and have diligently . 


+ ote, 


case have dismissed their suits in court for 


_ the purpose of. invoking the supervisory - 


and continuously prosecuted .their claims, :_ 
-but relying upon the decision in the Harris: 


authority of the Department, are not regarded. 


as coming within the. terms or SPE of this 


5. The proviso to section 7 of the: act of - 


‘March 3, 1891, does ‘not operate to confirm an 
‘entry oeninsk. an act of Congress passed prior 


to the expiration of two years from the date 
of the issuance of the receiver’s receipt upon 
final entry; and where within the two-year 


period. the land was’ ‘‘classified, claimed or : 


reported as being valuable for coal,’’ ‘and also 


, within such period the act of March 3, 1909,. 
“was passed, the entry is not confirmed against 
_ said act, and patent if issued must be in ac-. 
cordance therewith; but in case more than 


two years had-elapsed from the date of the - 
issuance of the receiver’s receipt upon final. 
entry prior. to classification, claim or report - 


- that the land was valuable for coal, or prior 


to the passage of the act of March 3, 1909, — 


Contest. 


. See Reservation, 24, 25. 


‘nothing would remain for the land depart- 
Ment save the ministerial duty of ASTINE 


1. Absence of a homestead entryman from. - 


his claim due to judicial restraint does not: 


break the continuity of his residence and does. 


not render the entry liable to contest on the 


‘ground of abandonment............-. ddbscbe oo 


2. One at liberty on bail which obligates 


him not to leave the jurisdiction. of the court 
“is under judicial restraint...........2-....... 


3. The act of August. 19, 1911, Telieving cer- 


tain homestead entrymen from residenceand — 


tablish residence until the expiration of six 


cultivation. from the date of that act until - 
_ April 15, 1912, operated to relieve entrymen.. 

from the necessity of establishing residence ~ 
during that period; and an entry within the. 
act is not subject to contest for failure to. es- 


months from the time of making the entry ex-- 


clusive of the period specified in said act...... 
4, A contestant against a homestead entry 


, aust file with his contest an affidavit stating 


specifically the law under which heintends to. 
_ acquire title; and where he proposes to acquire 


title by Means of scrip, he must state spe. - 


cifically the class of scrip heintends to file. ... 


465 


5. The government is a party in interestin . _ 
_ every contest, and the land department may | 
_ properly consider all that the record contains 


in order to do justice in the case, irrespective 


of technical inter paries rules of pleading and — 


of the record considered or not.......-....2.- 
6.. One who files a eontest charging default 


‘subsequent to the eubuaeen of BroU is 





| practice, and whether the parties themselves 
' are entitled to have any particular Portion ro 


676 | ee 

Contest—Continued. 
merely a protestant, and acquires by virtue. 
_of such contest no such adverse claim as will 
prevent confirmation of the eniry. by the 
Board of Equitable Adjudication. ee res 
7. A homestead entryman is entitled aide 


the act of. June 6, 1912, to the whole of the 
second year of the entry within which to meet 


the requirement of that act that one sixteenth. 


Page. 


Of the area of the entry be cultivated during » 


that year; and a contest for failure to cultivate 


will not lie until the conan of the second. ~ 


8. In order to sustain a contest suka a 


homestead entry it must be shown that the . 


- entryman, his widow or heirs, was in default 
_ at the time of the initiation of the contest, and 
not merely that such default had at some 
time theretofore occurred; and the contest 

must, fail if the alleged default is in good faith 


‘ . cured prior'to service of notice and such action * 


isnotinduced by the contest. ........-.------ 
9. Asa ‘general rule, an affidavit of contest 
based wholly upon information and_ belief, 
and corroborated in the same manne, should 
not be accepted. -....------.-------- tee seee- 
10. ‘The chargein an affidavit of contest that 
the entry is speculative and was made in the 
‘interest of some other party may be substan- 
--; tiated either by direct knowledge of the illegal 
agreement, by admissions of the parties there- 


to, or by circumstantial evidence tending to — 


show the existence of Such agreement; and 


where the contestant has personal knowledge | 


of such agreement his averments should be 


- direct and positive and not upon information . — 


and belief, but where he relies either upon — 


admissions or circumstantial evidence, the 
- contest affidavit should set forth sufficient of 


‘the facts to show a prima facie case upon which 


hisinformation and beliefrest - Pebweeera aeeeed 


Contestant. } 
See Application, 7; Reclamation, 7; Reser 
vation, 24, 25;. Residence, 4, 
i. x preference right of entry is acquired by 


307 | 


a successful contest against an entry withina © 
-forest reservation, but such right remains . 


suspended until the land shall be restored and 
become subject to entry. --.------.----------- 
2: The act of May 14, 1880, awarding a prei- 


erence right of entry to successful contestants, » 
contemplates that contestant may exercise 


such right by any form of appropriation 
which. he may use in acquiring title to the 
land; and where a contestant procures the 


Northern Pacific Ry. Co. to make for his — 


benefit, within the preference riglt period, 


_ a Selection of the land under the act of July ~ 


1, 1898, such selection is a proper exercise 
_ ofthe preference Pislibacie Mecmcwaneceeedeouns 
8, Where'a contestant purchases and files 
a relinquishinent of the entry under contest, 


536. | 


executed by the entryman prior to the ini- - 


tiation of the contest, and placed in the 
- hands of another for speculative purposes, 


no preference right inures to him on the 


presumption that the relinquishment was 


Contestant—Continued. 


. the contest, 


INDEX. 


Page. 
the result of the contest; and by thus filing 
the relinquishment instead -of prosecuting 
the contestant abandons his 
contest and all rights thereunder, and the 


_ rights of an adverse settler then on the land | = 
thereupon. attach and bar the allowance of . . 
entry to contestant........---..-----+----- we 348 


‘Cultivation. 


See Desert Land, 11; Homestead, 42, 48. 


Declaratory Statement.. 


See Homestead, 11, 20, 21. 


Desert Land. 


See Insanity, 1, 2; Reclamation, 12. 
1. Paragraphs 12 and 13 of desert land cir- 
cular of September. 30, 1910, amended March. 


205 AONE e ee ote w aces cea eeeewecenea exees 203, 


2. ‘Paragraph 13 of desert land circular of 
September 30, 1910, as amended March 23, 


1914, further amended....... ci uiaasentencaws 528 


3. Instructions of April 24, 1914, under act . 


of October 30, 1913, authorizing extension of | 
time for proof on-desert land entries. .....--- 227 | 


4. Anapplicant for extension of time under 


the act of March 28, 1908, for the submission = —~ 
of final. proof upon a desert land entry, is 


not required to show that he owns a water | 


- right sufficient for the pa eeugn of his entire 


5. Where at the time of making desertland | 


- entry the.entryman in good faith ‘expected a 
_to obtain water by means of ordinary surface - °* 
wells, but subsequently ascertained that | 


such wells would not furnish an adequate 
supply to irrigate the land, such unforeseen. 
failure of his proposed water supply is proper _ 
ground for extension of time under theact of 


March 28, 1908... .- Stee ats BD cle hineh lacs canteens 241 


-6. The act of Sune 27, 1906, mithoriving an 


- extension of time for compliance with law on 


desert entries where the entryman has been 
fiindered in the reclamation of the land by- 
reason. of a. withdrawal under the reclama- ~ 
tion act, has no application where the waters _ 
from which it is proposed.to supply the Gov-_ 
ernment project were withdrawn from al] — 
appropriation prior to the date of the entry, 
notwithstanding the. withdrawal embracing 
the land was.not made until after the entry.. 189 
7, The construction of 4n artesian well, — 


with a view to procure water for the recla-_ 


mation of a desert entry,. is a construction 
of irrigating.works within contemplation of | 
section 3 of the act of March 28, 1908, and 
the acts of February 28, 1911, and April 30, 


1912, and failure, after diligent effort, to 
. obtain water by means of such attempted ~ 
artesian well, without fault on the part of 


the entryman, is sufficient ground for ex- 


tension of time as provided by said acts..... 189 


8. The act of March 28, 1908, conferring a- 
preference right of entry upon persons who 


: prior to survey take possession of unsurveyed 


desert land and reclaim or in good faith com- 
mence the work of reclaiming the same, has- 


no rettoacthye GMbChs s-azciatwntsceens ter aie 346 


INDEX. 


Desert Pana “Gnn tinue: Page. 
9, The act of March 28, 1908, according ‘a 
preference right to make desert land entry, 
after survey, to one who has taken possession 
of and reclaimed. or commenced to reclaim a 
tract. of unsurveyed desert land, has no 
application to lands which, although there- 
tofore surveyed and. plat thereof filed, have 
been suspended from all forms of entry or | 
disposal pending aresurvey...... Th ot ae eas 497 
10, Departmental decision in Herren v. 
_ Hicks, 41,L. D., 601, to the effect that a desert 
land entryman is not entitled, in making 
annual proof, to credit for improvements 
placed upon the land. by a former entryman, 
is not applicable to proofs submitted and 
approved prior to the date of that decision... 507 
11. While a desert land entryman is re- 
quired to show upon final proof that he has 
cultivated and irrigated at least one-eighth of 
the land. embraced in his entry, it is not 
‘necessary to show that one-eighth of each. 
separate legalsubdivision has been cultivated 
_ and irrigated, bui allthe required cultivation 
and irrigation may be Bpon any one or: more 
SUDGIVISIONS 02.3 utcnbce ech ced tases aeWeeet 269 
12, There is no objection + including with- 
in a desert land entry a legal subdivision less 
than one-eighth of which: is. susceptible of 
irrigation, if such subdivision is necessary to 
_ carry out the irrigation scheme adopted by 
the entryman to irrigate adjoining tracts em- 
braced in the entry..........2.-:-/.---2----- 269 
: 13. The procedure for the acoropriatinn of 
water provided by the act of March 9, 1907, of 
_ the legislature of Montana, is not exelusiva 
and mandatory and does. not bar appropria- . 
tion by actual diversion and use; and the 
land department willrecognize as prima facie 
- sufficient to support final proof upon a desert 
land entry for lands in the State of Montana 
an appropriation by actual diversion and use © 
of water, whether from an adjudicated or an 
unadjudicated stream, provided it shall 
appear by. satisfactory evidence that there. . 
are unappropriated waters sufficient to satisfy 
such appropriation and to permanently re- 
claim the lands........-2.-.....--2222-2----- 449 
' 14. Circular of September 26, 1914, under — 
act of September 5, 1914, providing for second 
desert Shires 22 sales cous sn seeoeuaeueu se 408 
‘15. The cancellation of a desert land entry ~ 
upon a voluntary relingquishment consti- 
tutes a loss, forfeiture, or abandonment of the 
entry within the meaning of the act of Feb- 
ruary 3, 1911, granting the right of second 
entry to desert land entryimen who from any 
cause have “lost,. forfeited, or abandoned” 
their former entries: ............0. 0-2. ee eee 357 
_ 16. Regulations of June 17, 1914, amending 
paragraph 9 of regulations of April 25, 1910, 
_ concerning . temporary withdrawals under 
Brey ACh... ciao ceases catenecdetenbedesee< 281 
17. The Steamer of a Carey Act 
* selection is not effective until approved by the 
Secretary of the Interior, and the lands cov- 
ered thereby are not subject to disposition 


| Desert Land—Continued. | 
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Page. ; 
under the public land laws until notation: of: 
the. approved ‘relinquishment upon: the 


records of the local land office.........-.----- 3410 


Deserted Wife. 
See Homestead, 12, 13. 


Devisee. 
See Homestead, 10, 


Duress. 
See Residence, 3. 


Enlarged Homestead. 
See Homestead, 38-41. 


Entry. 

1. A possessory right is acquired By settle-— 
ment and entry aS against all except‘the. 
government; and So long as an entry remains 

-ofrecord no rights can be acquired as against - 
the entryman by settlement upon and occu-’ 
pation of the land, notwithstanding the 
statutory life of the record entry has expired. 344 a 


Equitable Adjudication..: | 
See Contest, 6; Mining Claim, 8. 
Evidence. _ 
See Contest, 5. 
Fees. | 
See Repayment, 2; 3. 


1. Cireular of April 24, 1914, respecting tes! 
for record information ane Sy eiscrtDts of | 


TOCOQEGS fn. oie statue peeeen ecu etal eee 226 
2. Instructions of upese 5, 1914, concern- 
ing fees for lists of lands for. taxation. beat sete ciert 362 
3. Circular of November 14, 1914, concern- | 
ing homestead fees... ......-.----c-2 ceca nnee 449 
| Filing. 


1. Circular of May 22, 1914, governing ais. a 
position of applications, ‘filings, and selections | 
for lands opened or restored to entry........- 254 


‘Final Proof. 


See Alaska Lands, gs Repayment, 10, 11; 
Residence, 7. 

i. Tnstructions of April 4, 1914, relating to 
selection of newspapers for publication of final: 
DrOOL MOLICES 220 5 en eh et a 216 — 

2. Circular of May 27, 1914, concerning com- 


DIG ALION DECOM aeeia oieetet ate eats Ss 256 | 


3. Circular of November 13, 1914, under act 
of October 22, 1914, concerning proof on home- 
stead entry by deserted wife:..........-..... 445 
4, Circular of January 12, 1915, ‘concerning 
revised forms for: final proofs on homestead . 
GMT ool ahs ed ee eded a Sees 494» 
5. Where final proof is Felacted because of | 
. insufficient showing as to compliance with 
law, supplemental showing by ex parte affi- . 
davits may be accepted, without requirmg - 
new publication of notice, where the defect . 
has since been cured and the government is. 
. satisfied of the entryman’s good faith....._.. - 66 
6. In view of the provisions of the acts of 
June 6, 1912, and August 24, 1912, proof sub- 
mitted upon a homestead entry made prior 
to the act of June 6, 1912, may be considered. 
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| Homestead. 


under either the act of June.6, 1912, or the law 
as it existed prior thereto, whichever may be 


found applicable to the facts shown... on ee 196? 
‘Forest Reserves. _ . @ 


See Reservation, 8-28; eae of Was y, 1. 


Gas.” 


See Mining Claim, 1. 


‘See Application, 6; Fees, 33 Reservation 
(Homesteads in National One); 10-12, 19-22. 


GENERALLY. 
1. Revised suggestions to " homesteaders, 


- January 2,1914-.......- Ae cawneenecose see bp | 


2. Circular of June 6, 1914, under act of April. 


"3G 1914, relating to intermarriage of home- 


etenilere: wits Su Wns oe tte et athe bee a eres 272 
3. Instructions of November 4, 1914, under | 


- act of October 17, 1914, concerning matTiag® of 


female citizen, a homestead claimant, to an 


4 Where a homestead entryman was in de 
fault at the time of reservation of the lands for 
forest purposes, he can not thereafter cure the » 


. default in the face of the reservation.......... 538 


5. The making and perfecting of title to a 
homestead entry under the act of June 5, 1906, 
providing for the disposal of ceded Indian 
lands under the provisions of the homestead 
laws to the highest bidder under sealed bids, 


| exhausts the homestead right, notwithstand- 


ing the entryman was required to pay for. 
the land the amount DIDS coeeeeed ertences 158 
6. One having a mere life estate in land is 
not the proprietor thereof within the meaning 
of the statute declaring disqualified to make 
homestead entry one who is the proprietor of 


_ more than 160 acres of land; a proprietor 
“within the meaning of that statute being an ~ 


owner in fee simple or oné who may acquire 


the fee simple title by carrying out hisown 
- obligations or enforcing a vested right... -.... 200 


- 7, In view of the executive proclamation of. 
May 3, 1912, reserving all public lands lying 
within sixty feet of the international bound- — 


_ ary line between the United States and the | 
-Dominion.of Canada, an entry of lands along 


the boundary can only be allowed subject to 


: the reservation, and an application to enter 


any of such lands should specifically except 
and exclude therefrom. a strip sixty feet in - 


- width lying along the boundary line.....:-.. 552 


8. Where lands made subject to the drain- 
age laws of the State of Minneséta by the act 


‘of May 20, 1908, were sold for taxes under said. 


act, and the purchaser at the tax sale subse- 
quently waives and assigns all rights under 
such purchase to one duly qualified to make © 
entry under the homestead laws, such trans- ° 
feree is entitled, in the absence of any inter- 
vening adverse entry under the act, to make 


homestead. entry of the land, subject to the 


poem of ae SCb ct eie nce scsaieceacess 425 


Bee | Homestead—Continued. 


INDEX. 


Page. 
By -WuHom. : , 
9. One who was a minor at the date of the 
declaration of intention of his father to be- 
come a citizen of the United States acquired. 
by virtue of such declaration the status of one 
who has declared his intention, and is quali-. 
fied in that respect to make a homestead 


. entry.-.... Midwineeseseccs wese sancsreresncee LG 
- Winow; Hems; Dzviser, a ee 


See 36, 46, 47 heteat. 

10. Section 2291, Revised Statutes, contem- 
plates that, as between the devisees and the. 
heirs of a homestead entryman, the devisee 


shall succeed to the entryman’s right to per- 


fet MIG ONLY sae ies ccc cate ate cw Sebeces 242, 
11, A declaratory atatamient filed by a soldier : 
or sailor under section 2309 of the Revised . 


- Statutes, or by the widow or minor orphan . 


children of a deceased soldier or sailor,can be - 


’ garried to entry only by. the beneficiary - 


named in the statute; and upon:the death of: 


‘the declarant the right to make entry under 


the declaratory statement does not pass to _ 
his heirs or ‘devisee....-.-- SLi seo Mua hurioes ete _ 932 | 


DESERTED WIFE. 
12,-Circular of November 13, 1914, under 
act of October 22, 1914, concerning proof ona - 


homestead entry by a deserted wife....... ao | 


13. Where a husband fails to provide ahab- - 


’ itable house and proper food for his wife, and 


the place and mode of living provided by him 
are grossly unfit, and she is forced on that - 


-account to leave him, such separation, under 
the laws of Montana, constitutes desertion on ~ 


the part of the husband; and the wife is quali- 
fied to make a homestead entry as a deserted 


TNDIAN. 


_. 14. The disquitinoation: under the hone: D4 
stead Jaw arising from the ownership of land. 
_ is determined as of the date of entry; a 


and an 
Indian entitled under section 6 of the act of 


“February 8, 1887, to make homestead entry 


as a citizen of the United States, is not dis- 


_ qualified to make such entry by reason of the . 


fact that he has a right in futuro to an. allot- 


. ment of 320 acres of Indian land.........-.-. 471 


15. The act.of July 4, 1884, extended the 
period of limitation on alienation under a trust 
patent issued upon an Indian homestead from 
five years, as fixed by the act of March 3, 1875, 
to twenty-five years; and an entryman under 
the act of 1875 who had not fully complied 
with ail the requirements essential to perfect . 
his title under that act prior to the passage ~ 
of the act of 1884, may complete his entry and . 


receive patent under the provisions of the 


IALEE AOE saci ceos aeieweseseeas eaves bis atyaicwecies 95 


SECOND. 

16. Circular of nee 26, 1914, under act 
of September 5, 1914, providing for second . 
homestead entries Spaitiasiecets cde checpectale 408 


INDEX. 
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e ‘SEConD—Continued. ° . . Page. 
~ 17, Where a second homestead entry under 
the act of February. 3, 1911, fails of consum- 
mation because of honest. mistake of the en- 
_tryman as to the character of the land, or for. 
other sufficient reason, not the fault of the 
entryman, such futile effort to obtain the 
_ benefits of the act will not beheld to exhaust 
his right. of second entry. thereunder. eee R enn: 
ADDITIONAL. _ 
See 34,.36, 37 hereot. ‘ 


ADJOINING FARM. ° ; eee: 
18. Section 2289, Revised Statutes, does not. 
limit the area of the original farm that may 

. Serve as the basis for an adjoining farm entry _ 

under that section, except to providethat the _ 
original and adjoining farms shall not: to- 

gether exceed 160 acres; so that any farm hold- 

ing, no matter how small the area, may be 
made the basis for an adjoining: farm. entry.. 


SoLpIErs’. - 
See 27-29 hereof, s 
19. ‘Circular of February 28, 1914, oe 
_ soldiers’ and sailors’ homestead rights. wees 


-Boiprers’ ADDITIONAL. 
Basis of Right.. _ 
20. The mere filing ofa soldiers’ decieios 
statement is not the equivalent of an entry 
within the meaning of section 2306, Revised 
Statutes, and is not therefore a, proper besis. 


21. A soldiers’ declaratory statement which 
never ripened into a homestead entry is not a 
sufficient basis for a soldiers’ additional right 
under section 2306, Revised Statutes. ....... 300 

_ 22, The making of a soldiers’ additional 
entry under the act of June 8, 1872, prior to 

_the adoption of the Revised Statutes, for an. 

- gmount of land which added to the original 

entry aggregates 160 acres, which additional - 

- entry was subsequently canceled, does not 
exhaust the soldier’s additional right, which 
may be exercised under section 2306, R. S., 
notwithstanding the provision. in that section 
limiting the. right of additional entry there- . 
under to persons who have ‘heretofore en- 
tered under the homestead laws a quantity of ; 
land less than 160 acres”... .......-....222.-+ 205 

Lands Subject to.. fea» 

23. Lands forierle: oir hice in a , with- 
drawal for reservoir purposes and restored to — : 
the public domain by the act of March 3, 1905, 
“subject to.a homestead entry only,” are not. 
subject to appropriation by location of sol- 
diers’ additional rights. .....2:-......22-..2- 

24, Lands formerly embraced within tho 

_ Fort Fetterman military reservation, opened 
under the act of July 10, 1890, to disposal _ 
under the homestead laws only, are subject 
to appropriation under section 2306, R. S., 
by location of soldiers’ additional rights. see 226. 

. Bniry. 
242, A soldiers’ addivional entry i is a home- . 

- stead Se eee gesiesiaduatececwateuss - 


137 
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25. The assignee of a soldiers’ additional : 


right, claiming through assignment from the 


will be required, as a prerequisite to recogni- 


|. administrator of the soldier’s estate, the — 
_ soldier’s wife having died prior to his death, 


_ tion of his right to make entry under the - | 


- ments from them or furnish evidence showing 


~ 


__ assignment, either to'show that there were no 
‘|. mainor children at the time of the soldier’s | 


death, or, if there. were any, to file assign- 


affirmatively that they acquiesced in the _ 
administration proceedings........ Leise wees 
. 26. Where a soldier entitled to an additional 


right under section 2306 of the Revised 


_. Statutes executed in blank a power of attor- 
- ney to locate the right and to sell the land 


so located, with intent, in. accordance with 
the practice then in vogue, to effect a transfer 
thereof, a subsequent attempted assignment 
by him of the same right to another is no bar 
to allowance of an application to locate the 


land department, without notice of a prior 


- right under the original power; but where the - - 


transfer, has satisfied the right by issuance of © 


patent under a subsequent assignment by 
the soldier, the prior sale cannot be recognized. 
‘Widow; Minor children; Estate. 


67 


27. Where entry is made by: guardian for a. 
number of minors under the provisions of | 
section 2307, Revised Statutes, the homestead - 


tight of each is thereby exhausted to the 
extent of the interest of each in such entry. - 


28. In contemplation of section 2307, Revis- : 


287 


ed Statutes, the children, male or female, ofa — . 
deceased soldier, are‘‘minororphanchildren’?” 


. until 21 years of age, notwithstanding the 
. statutes of the State declare that females reach 
' “heir maority AC 18.6 Weed cyicismadccanesess eas 


29. No right of additional entry under sec- 


tions 2306 and 23807 of the Revised Statutes. . 


inures to the minor. childrei of a goldier who 
mever made a homestead 
_ widow had remair 
wife of another atst 
the Revised Statu 







Statutes, may have minds een entry 


. : for less than 160 acres of land. iin twa aie nie we Utd a 


Approximation. — 

80. Instructions of April 11, 1914, concern 
ing approximation m location of soldiers’ 
BdCItIONGE TIGh Wee. wcesiccodeeawas cesweneas ae 


31. Soldiers’ additional locations made jeweion 


to the decisions in the Spaeth case may be 


| “adjudicated under the rule regarding approxi- — 
Pikes in force at the time of such locations, 


or under the rule herein established, at the 


' applicant’s election. -.........-.....-2+---.-- 


32. Approximation will be permitted i in the 
the location of an entire and undivided 


soldiers’ additional right, whether located 
singly or in combination with other additional 
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rights; but where an additional right has been - 
‘divided, only one application of the rule of 
approximation will be permitted under that . 
right; and no distinction will be made in . 


» Page. 


applying. this rule as to rights located singly 


. or in combination with other Tights Keewauee 172 


COMMUTATION. -- : 
33. Commutation of a homestead entry : in- 
eluded Within a forest reser¢ation can not be 
allowed unless it be shown that at the date of 
_ the reservation the homestead law was being - . 
~ gomplied with: by the entryman.........:... 538 


ACT OF Marcu 2, 1889 (ADDITIONAL). 

34. Where an additional homestead ‘entry. 
under section 6 of the act of March 2, 1889, fails 
of consummation for good and sufficient Tea- 
son, not.the fault of the entryman, such futile 
effort to. obtain the benefits ofsaid section will _ 


- not be held to exhaust the entryman’s right of | | 


additional entry thereunder...............-. 367 
Acts OF APRIL 28,1904. _ 


Kinkaid Act. sa ; 


35. Where one who had made entry under 
the Kinkaid Act and received patent thereon 
was permitted, prior to’ August 24, 1912, to. 

‘make another entry under that act for an 
amount of land which added to the area em~ 
braced in his first entry aggregated 640 acres, — 
such second or additional entry, although not 
authorized by law at the time made, was 


validated by the act of August 24,1912....... 91 


. Additional, . 
86. Upon the death of a homestead aes 
man prior to the completion of his entry, his 


heirs are entitled to make additional entry of | 


contiguous land under section 2 of the act of 
April 28, 1904, provided they reside. apan: the 
OVIGINAL GHITY ons coun csvens i ceey Sas eewences 388 
87, Theright of additional homestead entry 7 
accorded: by:. section of t the act of April 28, 
1904, is. is innit eh who own and oc~ 






as additional. to: an, ‘entry manda, owned and 
occupied by ber husband, nor would she, after — 
her husband’s death, be entitled to make such © 
entry, where the land embraced in the original 
entry passed to her, as widow, and to the 
minor children of the eoktyman bse Sei ee ae 2/218 


ENLARGED. - < 
- 38. Instructions of June 25, 1914, rélating to 
additional entries under section 6 ot the en- 
larged homestead act-....:.......--22---.2.- 286 
39. Lands in the Nez Perce Indian reserva 
tion are not subject to designation under the | 
enlarged homestead act........... iil Sus iedatee 508 
_ 40. There is no provision of law permitting © 
a homestead entryman to withdraw the final 
. proof submitted upon his entry with a view 
. to bringing himself within the provisions of 


INDEX, 
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ENLARGED—Continued, Page. | 
section 3 of the act of February 19, 1909, au- 
thorizing the entry of contiguous land as addi- 
tional to an original entry “ pens “which final 
proof has not been made”. ...:.............. - 326 
41, The right acquired by settlement upon ~ 

public lands under the act of May 14, 1880, is 
coextensive with the right of entry conferred 

by the homestead laws; and a settler upon: 
unsurveyed land subsequently designated 


- under the enlarged homestéad act: is, upon 


othe filing of the township plat of survey, en- 


titled to make entry of the land embraced in 
his settlement claim to the full area of 320- 


acres permutiod by the spel homestead . 
DOG) seieeincdcotwnyeweaeadeeiw ce saen wae Ose - 60 


3 THREE Yrar teat 


42, The provisions of the een home- 
stead law respecting cultivation do not apply 


_ to entries made subject to thereclamation act. 436 | 


43. A homestead entryman is entitled under 
the act of June 6, 1912, to the whole of the 
second year ofthe entry within which tomeet’ 
the requirement of that act that one sixteenth — 
of the area of the entry be cultivated during 
that year;and a contest for failure to cultivate 
will not lie until the expiration of the second 


44, A homestead entry under theactof June 
6, 1912, may embrace both lands classified as 
coal and lands classified as noncoal; but in 
such case the entry will not be subject to com- 
mutation, and patent issued thereon must 


reserve to the United States the coal deposits — 


in the tracts classified as coal lands,......... 289 
45. In view of the provisions of the.acts of | 

June 6, 1912, and August 24, 1912, proof sub- 

mitted upon a homestead entry made prior 

to the act of June 6, 1912, may be considered 

under either the act of June 6, 1912, or the law 


- as it existed prior thereto, whichever may. be 


found applicable to the facts shown.......--. 196 
46. In case of the death of a homestead en- 
tryman then in default, his widow or heirs 
may complete title by cultivation and im- 
provement of the land for the required time 
where the entry was made prior to the act of ° 
June 6, 1912; or -where the entryman was not 
in default at the time of his death, his widow 
‘or heirs may in like manner complete title 
under the provisions of the act of June 6,1912, 196 
_ 47, Under the provisions of the act of June 
6, 1912, in case an entryman is prevented by: 


_ sickness from establishing residence within 


six Months from the date of entry, he is en- 
titled, upon making proper application there- 
for, to further time, not exceeding six months, | 
within which to begin residence; but in event 
of his death in such case within the year, hig 
failure to apply for such extension will not 


result in forfeiture of his claim, and his widow 


or heirs may show, in case of contest, the ex-. 
istence of conditions which might have been 
made the basis for an application for exten- 
sion of time under said Eb. ace eeerensnronns 196 
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THREE YEAR AcT—Continued. Page. 
48. The requirement of the act of June 6, . 

1912, that the entryman maintain. actual resi- 

dence upon the land entered for at least seven 


mouths each. year for three years, precludes . 


- the land department from giving the entry- — 


‘man, credit, as part of. such seven months’ 


period, for constructive residence during the 
period elapsing between the date of entry and © 
the establishment of residence..........-..-- 231 
49, Proof submitted under the. three-year 
homestead law must: ‘show actual resideace 
upon the land. entered for at. least seven 
months each year for three. years, and. the 


land department is without power to extend 


the privilege of construc tive residence for . 


' absences during the seven months periods... 559 


50. The requirement that the entryman — 
shall actually reside upon his claim for seven 


- months each year does not, however, preclude - 


short absences for the purpose of going to 


‘market or other brief absences such as are 


ordinarily necessary and incident to the con- 


GU0b Of 8 Tat. oc) ca tewteda pe eweat pe eees aes 559 | 


51. In case of. unavoidable casualties, ren- 
dering absences necessary during the seven 
months periods, leaves of absence may be 


_ applied for and granted under the general 


; provisions of the act of March 2, 1889. wecnnce BSD 


“Imperial Valley Lands. | 


1. Circular of July 29, 1914, under act of 
May 2, 1914, concerning lieu selections of 


Tmiperial Valley lands....... bebe eee rere ee ees 351 


|. Indian: Lands. : 


\ 


See Alaska Lands, 1, 9; Reservation, as 2. 


GENERALLY, 
1. Proclamation of: September 28, aa in- 


’ structions of October 3 and 5,1914, governing | 


disposal of Crow Indian lands....... 413, 417,422 
2. Circular of June 17, 1914, under act of” 
May 28, 1914, extending time for payments - 

on Fort Berthold, Rosebud, and Pine Ridge © 


ees Supplemental regulations ‘of February 


25,1914, amending paragraph 16 of the regu- 
lations of July 25, 1913, openne.? Fort Peck 


dt METIS as 5 Sate sarctata he met aden Sc Wee ecn knees 135 


4, Instructions of ‘January 31, 1914, re- 


- specting sale of Kiowa, Comanche, Apache, 


and Wichita. lands. ..:)-_. i ia loniattrliaea adeeleda 87 
5. Supplemental | regulations of March 6, © 

1914, concerning payment by settlers on a 

Kiowa, Comanche, Apache, and Wichita 


6. Instructions of April 30, 1914, concerning 
payments on Kiowa, Comanche, Apache, 


., and Wichita lands... . 222. e cei cc cne eect eee - 240 


7. Circular of September 3, 1914, ‘under: act . 


_ of August 1, 1914, authorizing extension. of 


payments on Kiowa, Comanche, and meee 


8, By section 17 of the act of June 30, 1913, | 
the unused, unallotted, and unreserved lands 


in the former Kiowa, Comanche, Apache, 
_ and Wichita reservation were declared sub-- 


~~ 


INDEX. | 
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ject to sale, in the discretion of the Secretary : 


Pago, 


of the Interior, witha view to providing funds - 


for the Kiowa Agency hospital, and from and. 


after that date none of said lands weresub- 
ject to homestead entry or any form of dis- 


position other than as authorized by that act. 531 


9. Lands in the,Nez Perce Indian reserva- 
tion are not subject to designation under the 


’ enlarged homestead act. .-....-------..i.---- . 508 


- 19. Bands purchased by. Indians with funds 
derived from the sale of trust lands, and not 


- released from government control, are charged 


with the trust and not subject to taxation dur- 
ing continuation of the trust period. ..-....-. - 26 


11, A homestead entry of record at the date. : 


of the filmg of an application for reiustate- 
ment under the act of March 4,1911, providing. 
for the relief of homestead entrymen of Siletz 
Indian lands, is a bar to such reinstatement; 


- and a pending application to make hom estead "| 

. entry, based upon settlement, suspended to 

- await determination of a conflicting entry of. 
‘record, is in like manner a bar to reinstate- 
ment Wndeér that atts coiccccccckicecsavasc cos 61 


12. The instructions of July 19, 1913, con- 
cerning the reinstatement of homestead en- 


~ tries of Siletz Indian lands under the act of 


March 4, 1911, established a more liberal rule ~ 


respecting occupation and cultivation, but _ 


did not contemplate any further action, inthe | 
absence of specific instructions from the Sec- 


_retary, in cases closed under the rules, where. 
reinstatement under that act was denied be-. 


cause of a valid intervening eniry.ofrecord.... 64. 
13. After-finding that reinstatement of a 

homestead entry within the former Siletz In- 

dian reservation, under the act of March 4, 


1911, is barred *by an intervening adverse. - 


homestead application, and the case is dis- 


posed of on that ground, the land department. i 


declines to make any further finding respect- 
ing alleged occupation, cultivation, eae im- 


. provement of the land...-..--....--.25...... 454 


14, Cangress having by the act of April 27, iV: 
1904, provided a complete system for the dis-- 
position of the ceded portion of the Crow In- =~ 


dian reservation, and specifically declared © 
that the lands opened to entry under that . 


act shall be disposed of under the homestead, 


_ townsite, and mining laws, such lands are not 


subject to sale as isolated tracts under section _ 
2455, Revised Statutes, as amended.......... 181 
15 A railroad company is not entitled to: 


select lieu lands under the act of March 4, 1913, 


nor the land department authorized to issue 
patent for land designated as desired by the 


company in liew of land proposed to be relin- 


quished or reconveyed by it, prior to the exe-. ° 
cution and filing of a relinquishment or recon- 


_ veyance by the. company as required by said 


act; but the company and the Department 
may enter into an arrangement for the simul- 


taneous delivery of a deed or relinquishment | 


by the company for the land occupied by an 
Indian and of a patent by the land depart-: . 
ment for the land selected in lieu thereof... .. 284. 
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16. An Indian settler upon the public do- 
.Iain entitled to take an allotment under — 
section 4 of the act of February 8, 1887, as — 
amended February 28, 1891, is authorized 
under that section to take allotment on behalf ~ 
of his minor children, stepchildren, or other . 


- _- Children to whom he stands iz loco parentis:. 149 


17, Section 4 of the act of February 8, 1887, 
authorizes allotment of public lands only to -. 
persons recognized by the laws and usages of 
an Indian tribe as members thereof, or en- 
‘titled to be so recognized bamiukocucscaneueee 149 

18. The quantum of Indian ‘blood or of 
white blood possessed by. an applicant for: 
allotment under said section, 4 does not con- 
trol and should not, be considered in deter-_ 


' - mining the right to allotment.......-......-- 149 


19. An Indian woman who by reason of her 
- marriage to a white man is prevented from 
complying ‘with the terms and conditions of 
the 4th section of the act of 1887, is not entitled 
to an allotment thereunder; and for the same 
reason her minor children living under her 
care and protection are not so entitled....... 149 
20, An Indian woman married to a white 
man, a citizen of the United States, and the — 
children born of such marriage, if recognized 
as members of an Indian tribe or entitled to 
be so recognized, are entitled to allotments on 
the public domain under section 4 of the act of 
‘February 8, 1887, as amended by the act of 
February 28, 1891, if otherwise within the 
_ terms and conditions of that section. -....... 125 
- 21. The benefits conferred by the 4th section 
of the act of February 8, 1887, are upon In- 
dians as such who make settlement upon the 
public lands; and an Indian ‘woman who is 
living on the public domain .with her hus-: 
band, who is a settler thereon under the gen- 
eral omiastead law, is not by reason thereof. 
a settler within the meaning of said section . 
and is therefore not entitled to make an allot- 


_ment thereunder for her minor child:........ 504 


_ 22. There is no provision of law authorizing ~ 
the Secretary of the Interior to accept the sur- 
‘render for cancellation of an Indian trust 
patent issued under the act of March 3, 1885, — 
and to issue in lieu thereof two trust-patents, 
one to the allottee for part of the land andthe - 
other to his wife for the remainder........... 101 

23. In instances where the Secretary of the 

. Interior may, in the interest of an Indian 
allottee, permit him ‘“‘to take another allot- 
ment,’ under authority of the act of April 23, 
1904, he may cancel the trust patent issued 
upon the first allotment, without specific 
authority of Congress, notwithstanding such: 
‘allotment may not have been erroneously 
made and notwithstanding there may have 
been no mistake in the description of the land 
inserted in the patent.......- cbosseimesat ures . 84 

24, Where the land embraced in an allot- 
ment to an Indian minor under section 4 of 
the act of February 8, 1887, upon selection | 
made for the benefit. of. the minor, and for ~ 
which trust patent has issued, is so rough, 
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rocky, and hilly as to be practically worth- 


‘Page. 


less for any purpose, the Secretary of the In- . 
terior, under authority of the act of April 23, 
1904 , may, upon the allottee becoming of age, - 
accept a relinquishment ‘of the allotment, - 


cancel the trust patent, and permit the allot- 
tee to take another allotment for other land - 


| Insanity. 


‘1. The act of June 8, 1880, baaieiaius for 


84 


completion of the claims of settlers. and entry- : 


_ men who become insane, has no Sie tea 


to desert land entries... i er eT ee ae 
. 2. Therelinquishment ofa desert land entry 
executed by the guardian of the insane entry- 


-man under direction of a court of competent 
jurisdiction may be accepted and the entry 
. thereupon. CANnGC1EO c 2 o2eh cscs db eceetewe se 


_ 3. In the absence of charges against the 


56 -- 


56 


homestead entry of one who becomes insane, 


the entry should as a rule be perfected and 
title taken under the act of June 8, 1880; but 
if it appear to a court of competent jurisdic- 


proof to obtain patent, the judgment of the 


lowed and relinquishment of the claim per- 
MITC 2 os te eth ga ress etio eel ea eee 


‘tion that the entryman has a doubtful right _ 
_ which should be sold rather than attempt 


- court in that respect should ordinarily be fol- 


5G 


4, Departmental decision in Dyche y. Be 


leele, 24 L. D., 494, s0 modified that if there be 


a pending charge against the entry and reason- 
able doubt of the validity of the entry or of 
entryman’s compliance with law to the time 


he became insane, relinquishment may be 


permitted, upon judgment of a court of com- 


.. petent jurisdiction, in order that the estate 

may realize the most possible out of the doubt- | 
. ful claim; but if no question exist in that re- - 
spect, the entry should be perfected and 


patent issued to the entryman under the act 


Of PUES) PESO ee cece luted dein ™ 
International Boundary Line. 


See Homestead, 7: 


Island. 


See Railroad Grant, 3. 


Isolated Tracts. 


1. Circular of January 11, 1915, governing 


offerings at public sale under section 2455, 


R.S8. , and the act of March 28, 1912:.....-.. | 


2. The act of June 27, 1906, and the regula- . 


tions thereunder, governing the sale ofisolated 
tracts, contemplate a cash sale, and the bid- 
der to whom a tract is awarded must imme- 
diately deposit the: auioun? of his bid with 
UO TOGCIVEr occ tos ise inck ethos eCesecs 

3. Congress having by the act of April 27, 


342 


1904, provided a complete system for the dis- - 


position of the ceded portion of the Crow In- 


_ dian reservation, and specifically declared 


that the lands opened to entry under that act 


shall be disposed of under the homestead, 
_ townsite, and mining laws, such lands are not 


subject to sale as-isolated tracts under section . 


2455, Revised Statutes, as amended ue ee Jj 


Judicial Restraint. — 


| Jurisdiction. oe 


- Military Reservations. 


- Bee Contest, 1,2. — 


“INDEX, 


- aa 


See Railroad Grant, 2; Pimber > Cutting, Ly 2. . 


Married Woman.. 
See Homestead, 2s Reclamation, 9. 


1. Instructions of November 4, 1914, under 
act of October’17, 1914, concerning marriage . 


of a female citizen, & publicJand claimant, to 


See Reservation, 3~7. 
Mill Site. 
See Mining Claim, 16,17. 


- Mineral Land. . 


See Railroad Grant, 4-1. 
1: To constitute land mineral within the 


. meaning of the excepting clause‘to the ‘grant Bee 
-. to the Central Pacific Railway Company it is 


not necessary that it be shown as a present 
fact to contain mineral in paying quantities, 
but if evidence of mineral is found thereon 


444 


sufficient, in the opinion of prudent and - 

' qualified persons, to warrant further explora-. 
tion and expenditure, with reasonable pros- 
pect of success, the land is mineral within the | 


meaning of the act and not subject to selection 


THEPCUTNGED . < faded Cosine seen descemisten se: 


ce When the character of land selected by 


burden is on the company to. show by clear 
and convincing evidence that the Jand ‘is of 
a character subject to the grant............ ie 


'- the railway comparty is put in issue, the - | 


3. While a judgment on default in favor of. 


: the mineral claimant, in a proceeding be- 


tween a mineral and an agricultural claimant . 
- involving. the character of the land in dis- _ 
pute, renders the question as to the character ~ 


of the land res judicata as between the parties, 


it will not be accepted as establishing the — 


character of the land as between the govern- 


_ ment and the mineral claimant, and con- 
stitutes no bar to further inquiry as to the 


| character of the land involved........ oe eas 


4. Lands containing mineral of such quan- 


- tity and value as to, warrant a prudent man - 
in the expenditureofhis time and money with: 


' a reasonable expectation of developing a pay- 
ing. mine, are disposable only under the mining 
laws, notwithstanding they may possess a 
possible or. probable greater value for other 
purposes; but by the act of August 24, 1912, 
lands withdrawn under the act of June 25, 
1910, are open to location and acquisition 
under the mining laws only so far as the same 
apply to mvtalliferous mimerals.........-... 


3 ‘Mining Claim. * 


See Timber sili a 


GENERALLY. . 


1. Instructions of Saotember 24, 1914, ‘under: 


act of August 25, 1914, concerning disposition 


of oil and gas in mining claims pandas de- | 


termination of title. Widaabiee PS take eae. 


Mining Clatm-Continued, 


_ GENERALLY—Continued. 
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Page. . 
2. The banks and beds of nonnavigable un- 


_ meandered streams, upon lands belonging to. — 


the United : States, containing valuable . 
mineral deposits, may .be included. in loca- . 


7 tions and entries under the mining laws..... 248 


3. The general mining laws are operative 
with respect to deposits of gold within the . ~ 
limits of national forests or power-site with- 
drawals the same as with respect to like de- _ 
posits elsewhere on the public domain. ......, 248 

4, The provisions in the acts of May 14, 1898, , 
and March 3, 1903, extending the homestead . 
laws to the Territory of Alaska, that no entry 
shall be allowed extending more than 160rods . 
along the shore of any navigable water, and | 


_ that along such shore a space of at least 80 


rods shall be.reserved from entry between. 


claims, have no application to mining claims — 
asserted under the general mining laws asex- 
fended tos sias. ous uta aceke eceecewaees 120 


5. Lands containing mineral of such quan= 
tity and value as to warrant a prudent man: 
in the expenditure of his.time and. money... 


‘ with a reasonable expectation of developing . 
a paying mine, are disposable only undcr the. 


mining laws, notwithstanding they may pos- 


-. $e8s & possible or probable greater value for ._ 
other purposes: but by the act of August 24, . 


1912, lands withdrawn under the act of June . 
25, 1910, are open to location and acquisition 
under the mining laws only so farasthesame . 
apply to metalliferous minerals. . Sortie tussenias OAR 


APPLICATION. 


6, A mining location isnot pattected orcolm- . 


: pleted until a discovery of mineral within the 


limits of the claim has been made; and where - 
no discovery was made prior to the filing. of. 
an application for patent, such application 


_and the proceedings thereunder, being with- - . 
“out legal foundation, can not be recognized. 2. 
-as a basis for mineral entry or. aaa atti cies et 


SURVEY. 
7. Where between the dates eer the original 
location of a mining claim and an amended 
location thereof the claim was included within * 
an area withdrawn by competent authority — 


"from appropriation under the mining laws, 


no rights attach by virtue of the amended’ 
location, to such portions of the vein or lode~ 
claimed thereunder as were not included in 
the original location, so long as the withdrawal 
stands; and as no lawful purpose would there- 
fore be subserved by asurvey of the amended 
location, the land department will not qjrect 


_ such survey to be made Se eee a 232 


NOotTICcE, 
8. Section 2325, Revised. Statutes, contem- . 


plates that notice of an application for patent 


for a mining claim shall be posted within the | 


_ exterior limits of the area applied for; and the.- 


posting of notice outside of a claim, and 809 
feet distant therefrom, is not such @ ‘substan- a 


_ tial compliance with the requirements ofthe 
’ Jaw as will warrant submission of the entry - 
to the Board of pane Sewn en weee 396 
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DIscoVERY AND EXPENDITURE, Page. 
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'.9, A discovery. of ore in commercial quan- © 


| tities is not necessary to a valid lode location; 


mineral in such quantity and of such quality 
as would justify a person of ordinary prudence 
in making further expenditures of money and 
labor with @ reasonable prospect of success in 
developing a valuable mine...........-.---- 
10. A wagon road or trail constructed in 
good faith and for the manifest-purpose of 
aiding in the conduct of mining operations on 
the particular claim to which it is sought 1o 


_. but it is sufficient if a vein be found bearing — 


79 


be accredited, is available toward meeting the | 


statutory requirement concerning se aaa | 
ture.as a basis for patent........- eee i 


11, Expenditures for drill holes for the pur- 


“pose of prospecting and securing data upon — 


_. ‘which further development of a group of lode 


mining claims held in common may be based 
_ are available toward meeting the statutory 
provision requiring an expenditure of $500 as 


a basis for patent as to allofthe claims ofthe 


group situated in clase Proximity to such com- 
, Mon improvement... .. hd Seas S ynuieei Seas 
- 12, No part of the value of permanent and 
immovable improvements on a mining claim, 


79 


made long prior to the location thereof, by - 


claimant under a previous location embracing 
the same ground, solely to improve and de- 
velop the prior claim, no privity being shown 


between former and present claimant, can be : 


accredited to the later claim toward meeting 
the requirement of the statute as to patent 
SR PSUS. bocce ves seen cudayccandane 

13. The certificate of the surveyor-general aS 
to improvements upon a mining claim, re- 
quired by section 2325, Revised Statutes, is 
‘not conclusive upon the land department, 
which may, in the presence of anything tend- 


152 


ing to impeach the correctness thereof, wholly 


~ disregard the certificate and require further 
showing as to improvements.............--- 


14, The certificate of a surveyor-general as © 


_ to the requisite improvements upon or. for 
the benefit of a lode mining claim, made by 


the. applicant or his grantors, is required — 
whether the applicant be one who is relying | 


‘upon an application under section 2325, R. S., 


or one who seeks. patent as the successful . 


_ litigant in an adverse suit under section 2326. 

15. Paragraph 49 of the mining regulations 
of March 29, 1909, amended to authorize 
surveyors-general to accept corroborated affi- 
- davits as the basis for certificates that the 
improvements returned by mineral surveyors 


499 


‘were made by the mining claimants, or their | 


| _ grantors, for the benefit of the claims sur- 


Min SITE. 


16. Section 2337, Revised Statutes, contem- 


plates that a mill site used and occupied only 
for mining purposes in connection with a lode 
mining claim or group of claims saall be pat- 
ented simultaneously with the-lode claim or 


claims to which it is appurtenant, unless the x 


lode claim or claims shall haye been previ- 
ously patented; and the rejection in its en- 


- tirety of an application for patent to a lode 
claim or group of claims carries with it an 


included application for patent to a mill site 


used only in connection with uh claim or . 


17, A decision by the Dessert of the . 


Interior canceling a mill site entry, without 
passing upon the validity of the mill: site 
claim or location or the claimant’s possessory 


- Tights or ownership in the premises, in no- 


wise affects the legal rights, if any, the claim- — 


ant may have in the mill site claim; and 7 
where the land is included within the limits ~ 


of a national.forest, but excepted from the 


same, by reason of the mill site claim, the 
subsequent cancellation of the mill site entry 
does not have the effect to make the land a 
part of the national forest or deprive the Sec- 
retary of the Interior of jurisdiction to rein- 

state the canceled entry with a view ” the 


- Issuance of patent thereon. see giarseste wont 
Minors. | | 


- operation of the proclamation creating the 


See Homestead,. 9, 20, sian Indian Lands, 


16, 19. 


Mortgagee. 


‘See Lec: ‘amation, 33 Repayment, 5, 


| National, Forests. 


‘See Reservation, 8-28; Teignt % Way, 1. 


: Naturalization. - 


- See Homestead, 9; Public Sale, 2: an 


1. The fact that an honorably-discharged . 


soldier is entitled under section 2166, Revised | 


Statutes, to naturalization without -previ-— 


ously declaring his intention to become a 
citizen does not entitle his widow, where he 
dies without making” declaration of inten- 


See Reservation, Te 


| Notary Public. 


tion, to naturalization without previous dec- — 
laration of intention on her part.........-.- 


Naval Timber Reserve. 


1, A notary public may be designated ander 
Rule 28 of Practice, by order of the register . 
and receiver, to take testimony in a contest - 


CABO see eee eect eee nceee ntsc eee e eee e renee ee 330, 
Notice. | 


See Alaska Lands, 7, 8; Final Proof, 1,5} 


Mining Claim, 8; Railroad Grant, 11. 
Oil and Gas. 


See Coal Land, 4; _ Mining a ae 


Patent. | 


See Coal Land, 8; Railroad Grant, 18, 
‘1. A patent issued by the land department 


_ for publicland ofthe United States over which 
‘it has jurisdiction, and which is not reserved 
or withdrdwn for any purpose but is subject 


=f Practice. 


- Patent—Continued. | 
~ to disposition, passes the legal title-to the land 
and divests the land department of jurisdic- 


‘«, ~ tion, notwithstanding the patent ma have, 


_ been erroneously: issued..... sieeeucses oeeneeee 


Pipe Lines. : 
| See Right of Way, 13-16. see 


| Power Site. 
See Mining Claim, $. 


i 
72 


See Coal Land, 3. 
1. Order of March 4, 1914, concerning clos- 
’ ing of cases involving entries within forest re- 
— SOTVES. .... eee nee es DE tiaticeettene a bewmscn ds 
2. It is not the duty of the olan Sspartnedt 
to make a findi ing of facts in a case completely 
- disposed of upon other grqpnds. Bee a pale ewtana 
_ 3, A notary public may be designated un- 
der Rule 28 of Practice, by order of the register 
and receiver, to take testimony i in a 2 contest 


INDEX. 


. ‘Page. | 


165 


4, The government 1 is a party in interest in - 


every contest, and the land department may 
properly consider all that the record contains 
in order to do justice in the case, irrespective 
_ of technical inter partes rules of pleading and 
practice, and whether the parties themselves 


are entitled to have any particular porvion of. 


the record considered or not.....--./..--..-. 


_§, A special agent’s report upon an entry is - 


not evidence and can not ba given evidential | 


: value as against any rights or claims asserted 
by the entryman; and where an entryman, 


after denying the charges based upon a special 


_ agent’s report and applying for a hearing, 


_ withdraws such denial and application for 

~ hearing, such action constitutes at most an. 
admission of the truth. of the charges con- 

tained in the notice served upon him, but does _ 
not constitute a confession that the state- 


- nents and assertions. made. in. the. special 
-. agent’s report are Wii ccte ses tesaeswoteneds = 


6. Cases will not. be reopened under the doc- . 


trine announced in Jacob Harris, 42 L. D., 


611, where the proceeding has been closed and a 


| _the entry. canceled, ‘without regard to the 
- time that has elapsed since the final action of 
the land department; but cases in which the 


rights under entries Which have. been can- 


-eeled as the result of proceedings begun more 
than two years after the issuance of receiver’s: 


Lege. 


~ receipt upon final entry, and have diligently 


‘and continuously prosecuted their. claims, 


but relying upon the decision in the Harris 
~ ¢ase have dismissed their suits in court for the 
purpose of invoking the supervisory authority 
of the Department, are not regarded. as com- 


“Wpeeferenée Right. | 
See Contestant, 1-3; Desert Land, 8, 9. 


Price of Land. 
See Fimber and Stone; 26 


Protestant. 
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| : Page. 
See. Contest, 6. aera 


Publie Sale. 


1. Circular of januaey 11, 1915, noverbing. 


offerings at public sale under section 2455, 


R. S., and the act of March 28, 1912: ..... ween 485 
2. Instructions of April 18, 1914, concerning 


| citizenship. of applcanis to Pures at public 


3.-Persons who hava declared their inten- 


tion to become citizens ofthe United States 
.. Inay purchase public lands offered at public. 


sale in all cases where the right of purchase is" 
not limited by statute to native-born or neh 
‘alized citizens. ....:---.-.... sedteceoseesse “oO 


Railroad Grant. 


See Indian Lands, 15; Selection, 2. 


| INDEMNITY. 


1. Lands within the eentiieeing primary 


limits of the Southern Pacific Railroad Com-— 
“pany’s branch line grant made ‘by the act of 


March 3, 1871, the primary limits of the for- 
feited portion of the grant. to the Atlantic and 


- Pacific Railroad Company. made by the act 


of July 27, 1866, and also within the indem- 
nity limits of the main line grant to the > 


_ Southern Pacific Railroad Company made by 


the act of July 27, 1866, is subject to indemnity 


"selection by the Southern. Pacific company. 


for losses within its main line grant; and a. 


- pending indemnity selection of such lands. by . 
.said company is a bar to ue allowance: of en- Pa 


TY GNELGIOl je enc cceerewsec ae ese ccdeeetees 189 
2. The land department: is without juris: 


- diction to compel the Santa Fe Pacific Rail- 


road Company to carry out contracts made by | 
its predecessor, the Atlantic and. Pacific Rail- 
road Company, to select certain lands under 
the indemnity provisions of the grant made’. 
to said company by the act of July 27, 1866, - 


for the benefit of the parties with whom such. - 


contracts Were made; nor is the land depart- 


‘ment authorized to. suspend action upon 
pending indemnity selections by the Santa 

_ Fe company for the purpose of forcing that | 
sa company to carry out such contracts..... ..-.. 467° 


LANDS EXcEPTED. 


-§. An island in an odd-numbered ie 


2 : - |. within the limits of the grant made by section _ 
claimants have asserted in the courts their — . 


3 of the act of July 2, 1864, to the Northern. - 
Pacific Railroad: Company, will not be sur- — 
veyed on application of the company where» 
it appears that. said island is occupied as a 


burial ground by the Indians................ 390. 


MINERAL LAND. 

4, A deposit of shale suitable Soaie for use in 
the manufacture of Portland cement does not 
warrant withholding the land containing it 


from disposition under a railroad grant...... 325 


5. Indemnity selections by the Northern . 
Pacific Railway Company under the act of . 
July 2, 1864, for lands lost to its grant. by rea- 
son of being mineral in character, may be 
made of the nearest available lands within 


: fifty miles of the une of road. isdawivetigeacsaces 302. 
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6. In selecting indemnity for the loss of — 


‘mineral lands, the Northern Pacific Railway © 
Company is not limited to the State in which 
the loss OCCUETED 5 fist esscceselee tena edeoes 


7, Lands selected as ‘indaranity by the ee 


- Northern Pacific Railway Company for min- 

_ eral lands lost to its grant are not required to 
 benearest to the lost lands.............-...2.- 
8, In view of the fact that the Northern Pa- 


cific Railway Company’s right of indemnity. 


selection is far in excess of the available lands 
“within the limits of its grant subject to selec- 
tion, compliance with the provision in the act 

_ of July 2, 1864, that the lands selected as in- 
demnity for lost mineral lands shall be nearest 
to the line ofroad, will not be required........ 
. 9. To constitute land. mineral within ‘the 
meaning of the excepting clause to the grant 
to the Central Pacific Railway Company it is 
not necessary that it be shown as a present fact 


to contain mineral in paying quantities, but . 


if evidence of mineral is found thereon suffi- 


cient, in the opinion of prudent and qualified 


persons, to warrant further exploration and . 
expenditure, with reasonable prospect of suc- 


cess, the land is mineral within the meaning 
of the act and not subject to selection there- 


545 


' 10. When tha character of land selected by - 


the railway company is put in issue, the bur-. 


den is on the company to show by clear and 
convincing evidence that the land is of a 
character subject to the grant..........-. pace 

11. The requirement of the instructions of 
July 9, 1894, that notice of a selection by a 
railroad company of lands within a Inown 


" mineral belt, or within six miles of a mining — 


‘claim, shail be published for a period of sixty 


days, is discontinued; but prior to clear listing 
any such sclection, the lands must be found,. 


by examination in the field or by hearing, to 
be nonmineral within the meaning of the 
granting act......--..-.. a aseoanied ba maint wmlanre 


Act of JULY 1, 1898. 


12, The rule of approximation is applicable. 


to selections by the Northern Pacific Railway 


Company under the act of July 1, 1898....... | 


13. Settlements upon lands within the 


primary limits of the grant to thesNorthern 


Pacific Railway Company, made subsequent 


to approval but prior to the filing of the town- | 


_ ship plat, are not settlements in good faith 
upon unsurveyed lands within the meaning 
of the adjustment act of July 1, 1898........... 


14. The act of May 14, 1880, awarding a 


preference right-of entry to successful con- 
 testants, contemplates that. contestant may 
-. exercise such right by any form of appropria- 
tion which he may use in acquiring title to the 
land; and where a ‘contestant procures the 
- Northern Pacific Ry. Co. to make for his 


. benefit, within the preference right period, a 


selection of the land under the act of July 1, 
1898, such selection is a proper exercise of the 


preference Tight. ....5..casesensceee ea ieee 536 
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15. The Northern Pacific Railway Com- 


- Page. 


pany in waiving its claim to lands within the — 


_ limits of its grant with a view to adjustment 


of the conflicting claims thereto under the pro- 
visions of the act of July 1, 1898, must relin- 


quish its entire right and claim thereto; and _ 
there is no provision of law under which it is | 
authorized to relinquish its claim to the sur- _ 


. face of such lands merely and toretain and 


receive patent for the underlying coal deposits. 


16. The Northern Pacific Railway. Com- 
pany by acceptance of the act of July 1, 1898, 


bound itself to relinquish its claim to. "lands 
coming within the purview ot its provisions, 
and can not by sale of the land after such 


513 


acceptance defeat the right.of a settler to 


_ have his claim adjusted ‘under that act; and 


where land has been so sold by the company, 
and it declines to relinquish on that ground, 


suit should be instituted to compel relin- . 
quishment with a view to protection of the — 


‘Tights of the settler .....-.....-2----ee coun eee 


17. Departmental decision in N aepiees 


_ Pacific Ry. Co. v, Violette, 36 L..D., 182, 
_ holding that the provision in the act of July 


1, 1898, respecting relinquishments by the 


563° 


railway company in favor of settlements — 


made upon unsurveyed lands after January 


-1, 1898, is not mandatory upon the company, 


but merely extends a privilege to the com- 
pany to select other lands for such as it may 
relinquish, and thus protect settlements 
made at a time when it could not be reason- 


- ably ascertained whether they would fall 


upon odd- or even-numbered sections, recon- 
sidered and: adhered to ieee ab eaates eee 


PATENT. . 


18. Patent erroneously sanca to the South- 


ern Pacific Railroad Company upon an in- 


433° 


demnity selection of land within the con- — 


- flicting limits of the grant made by the act 


of July 27, 1866, to the Atlantic and Pacific — 
Railroad Company, and the branch line 
grant made by the act of March 3, 1871, to the 


Southern Pacific Railroad Company, and 


within the portion of the Atlantic and Pacific _ 
grant forfeited to the United States by the 
act of July 6, 1886, which land was not sub- 


ject to such selection, is not void but voidable, 
and so long as the patent remains outstanding 


the land department is without jurisdiction 
to permit entry of the land Eaetecine on eee Be 


Railroad Lands. | 


See Indien Lands, 15. ; 
1. Where lands selected by the. St, Paul, 


Minneapolis and Manitoba Railway Company - 
in lieu of lands relinquished by it under the - 


provisions of the act of August 5, 1892, had 


been prior to selection withdrawn. from entry 
and have since been classified as coal, the 
selection may nevertheless be approved and 


_ passed to patent under the act of June 22, 1910, 
‘upon waiver: by the company of all right to 


the coal deposits Sobek ee ews edndehneceeeun dey 


ef 


4h 


2 according to persons who in good. faith pur- 


chased from a railroad company lands subse- _ 


quently found to be excepted from its grant 


the right to purchase such lands from the 


| United States, does not require that per- 
sons claiming the benefits ‘thereof shall be. . 


settlers upon the land; and it is not necessary 


that purchasers from the Oregon and. Gali- 


fornia Railroad. Company: applying to pur- 
chase under that section shall be settlers, the 


provisions in the act of April 10, 1869, that . 
lands granted to said company shall be sold — 


to. actual settlers only,. being waived as to 


‘them by the later act...... ditdsscevscatece ATO . 
‘Reclamation. 


GENERALLY. .. . 
‘1. Instructions of ‘November igs *1914, | 
amending paragraph 5 of the general eiretilar 


~ ef February-6, 1914............2...--.--.. 447_| 


2. Paragraph 38 of general circular of Feb- | 


; ruary 6, 1913, amended...... Lveniieesese sees 515 


3. Circular of August. 18, 1914, amending 
paragraph 41 of circular of February 6, 1913, 


relating torelinguishments of mortgaged land. 373 


4,.Paragraphs 19, 46 and 47 of general circu- 


- lar of February 6, 1918, amended, and para- 
. graph 20 revoked. ...- 2. ce eee ceceen eee 509 


5. In case the actual cost of a reclamation 
project exceeds the estimated cost of con- _ 


_ struction, it is the duty of the Secretary of the 


Interior to revise the estimate and make the 


- charges sufficient to reimburse the reclama- 
tion fund for the cost of construction. Zea . 210 


WITHDRAWALS. . 
§. Instructions of June 12,. 1914, governing 
restoration of lands withdrawn under. the 


reclamation act...i...022.-:.-.-c-zee..-- eee 274 


7. A. successful sentasicat can not be per- 


_ mitted to make entry in exercise of his prefer- 


ence right while the lands he seeks to enter are. 


— embraced in @ first form withdrawal under ° 


the reclamation act; but under the regula- 
tions of August 24, and September 4, 1912, he - 
may exercise that right at any time within 
thirty days from notice that the lands in- _ 
volved have been released from withdrawal 


- ‘and made subject to eniry.----..... Stati 212 


ENTRY. | 
8. The provisions of the iitewts home- 


Stead law respecting cultivation do not apply 


to entries made subject to. the reclamation 


9.. A married woman, otherwise qualified, 
is competent to take an assignment of lands 
-within a reclamation project. ‘under the act of. . 
Durie 235 110 is soe ec ie Sin ew eka .. 364 
10. Where an entryman of lands within a - 
reclamation project fails, after notice, to con- . 
form. his entry to an established farm. unit, 
. the Secretary of the Ynterior has the power 
to so conform the entry.........0 22222220202 210 
Il. An dssignee under the act of iui une 23, 


1910, of a - homestead entry within a reclama- - 


tion project, made under the provisions of 





ay, is 


INDEX, 2 2 2 897 
Railroad Lands—Continued. * Page. ‘Reclamation—Continued.. "Page. 
2. Section 4 of the act of March 3, 1887, Entry—Continued. 


the reclamation act, is not required to reside 


- upon the land or in the vicinity thereof as 4 


condition prerequisite to obtaining a patent 


and Wael TIC Ge. i ee ee es = 456 


12. Where homestead or desert land entries © 


-are included within first-form reclamation 2 


withdrawals they: should not be. suspended . 
but allowed to proceed to final proof, certifi-~ 


cate, and patent, and the land, if thereafter 


needed by the United States for reclamation - 
purposes, reacquired by seas or condem- 


18. The residence renulremnents prowitied 
for in section 5 of the reclamation act of June . 
17, 1902, apply to all persons acquiring by as- | 


 signment water-right contracts with’ the - 


United States, unless prior to such assign- 
ment the final waterright certificate con- 


templated by section 1 of the act of August 9, .- | 
1912, has been issued, in which event the land 


may be freely alienated, subject to the Wen of 


the United UMS se ees cuiae dese bueceue 518 : 


14. Directions given that the proper field | 
office of the Reclamation Service be promptly 
advised, by the local land office of the district 


wherein the land lies, of the entryman’s offer. _ 


to submit final proofin such cases,andthatin |. 
cases where through inadvertence of the local 


land office a filing has been. accepted or entry 


erroneously allowed for lands previously with- 
drawn under the reclamation act, no final | 


_ certificate or patent shall issue until the case. ° 
has been referred to the Washington office of 


the Reclamation Commission for considera- 
tion and recommendation.........2....0002.. 374 
15. This homestead entry of lands within a. 


| . reclamation withdrawal, allowed after the. 


eniryman had in good faith purchased the — 
relinquishment of a prior entry for thesame 
land under the proviso to section 5 of the | 
act of June 25, 1910, as amended by the act - 


of February 18, 1911, is permitted to remain | 


intact notwithstanding the prior entry had . - 
been canceled, though not noted as canceled 


_ upon the records of the local office, at the. > 


time the relinquishment was filed and the 


entry in question allowed, it-appearing that 


the transaction was in entire good faith and’ | 


neither the prior entryman, the present — 


entryman, nor, the local officers had actual ' : 


knowledge of the cancellation at that time... 263 


16:'The rule that no application to. enter 
shall be received until proper notation of 
the cancellation. of a prior. entry is made -. 


‘upon the records of the local office was. 


adopted for administrative purposes. and 
designed primarily for the protection of the 


. Tights of contestants, and will not be applied. 
_. with the same strictness in. cases solely be- 
- tween the government and an entryman or 


an applicant for entry.........----......0--- 263 — 
17, The act of February 18, 1911 » applies to. 
all entries embracing lands reserved for irri- . 
gation purposes made prior to June 25, 1910, —— 
which have been or may be relinquished, i. 
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EntRy—Continued. ak 

where the entrymen have been or may be: 
by reason of the provisions of the act of June 
25, 1910, prohibiting entries for such lands 
until public notice of water charges, etc.,. 


"has been issued, prevented from realizing 


_ the value of the improvements placed by 


them on their entries by selling such im- 
provements to others desiring to make entry . 
for the lands upon relinquishment of the 


existing entries therefor. peeeeicuresn apuewnes . 263, 


WATER RIGHTS. 
18; Public ‘notice of September. 24, 1914, 
under act of August 18, 1914, concerning 


water-right charges......---..---0----ceeenes 406 | 


19. Instructions of July 1, 1914, under pro-— 


 -viso to section 3, act of ‘August 9, 1912, | con- 


to pay the charges fixed therefor....--....--- 210 


Qo 


cerning water rights. ...-2.24-.-.----++--see-- 339 
20: It is not optional with an entryman of 
lands within a reclamation project to take or 


refuse water service from the project; but he . 


is compelied to take the water service and 


PROJECTS. ; 

21, Public notice of November 3, 1914, con- 
cerning water service on second unit of 
Huntley project....--..------2-----s---ebee- 438 

22, Instructions of November 3, 1914, gov- 
erning settlement and entry on the second 


' unit of Huntley project......--.----..+-+--- 440 


~ 93, Public notice of March 23, 1914, concern- 
ing charges on Klamath project. piece ete Denies 201 
24, Order of March 4, 1914, concerning pay- 


ment on Lower. Yellowstone project...-..... 162 


25. Order of March 4, 1914, concerning with- 


drawn lands on Milk River project....-...-..- 163 


26. Oxder of March 11, 1914, concerning 
withdrawn lands on Milk River project. . 
27. Order of March 23, 1914, concerning 


charges on Minidoka proj act euetapiowanae .» 202 


28, Order of March 31, 1914, concerning 


| water service on Minidoka project: .....:---- 215 


29, Order of March 7, 1914, concerning pay- 


ment on North Dakota pumping project 


. (Williston and Buford Trenton).......-.-- 166 


30. Public notice of January 16, 1914, con- - 


‘cerning payment on Okanogan project eae 59 


81,. Order of March 10,1914, relating to stock 


Sk subscriptions, Sunnyside unit, Yakima pro- 


32. Public notice of April 11, 1914, concern- 
ing. charges on Sunnyside unit, Yakima - 


PO [O0bs sed bos tawyhictgn nee hvne eee seces 218° 


‘Bos Public notice of March 4, 1914, concern- . 
ing payment on Tieton unit, Yakima project. 161 


Records. 


1.. Circular of February 26, 1914, concerning 
certified copies of records by registers and 
receivers Weave osch eae cnmew eet ecoees meee se . 136 


} Relinguishment. 


See Contestant, 3; Desert Land, 15, 17; Tes 
‘sanity y, 2-4; ene, OF Repayment,1, 3, ‘¢ 
10, 12. 

1, The pLeehass of the relinquishment of 
an unperfected homestead entry does not in- 


| Page. Y Relinquishment—Continued. 


ee 164 


INDEX. 


“Page. . 
vest the purchaser with any rights appertain- 


- ing to the entry while it remains of record or 
with any rights to the lands involved after the | 


entry is canceled upon the. filing of the relin- 
quishment. ise ue senna feet e eee eater neces 347 


| Repayment. 


GENERALLY, . . 
1. A homestead entryman aks upon dis- 

covery that the land embraced in the entry is 

coal in character relinquishes the entry upon » 


_ advice of the local officers and is permitted to 
‘make a second entry for other land, is entitled - 


to repayment of the fees and commissions 
paid in connection with the relinquished 


2. The fees and commissions prescribed by 
law for homestead entries are properly charge- 
able upon soldiers’ additional entries under: 


‘sections 2306 and 2307 of the Revised Statutes; 
_and entrymen under those sections are not en- 


titled to repayment of the fees and commis- 
sions paid by them on the ground that such | 
fees and commissions are not required by law. 72 
3. Where by mistake homestead entry was, - 
made for the wrong land, and the entryman, 
after applying for amendment but without 


waiting for final action upon his application, 


voluntarily relinquished the entry and made 
second entry for the land desired, he is not en-— 
titled to repayment of the fees, commissions 
and excess purchase money paid i in connection 
with the first enue: sie tee sunie a nekine te eG 147 
ASSIGNEES. . : 

4, The assignment: of a desert ana entry 
earrigs with it all rights to repayment of. 


moneys paid. in connection with the entry... 477 


5. A mortgagee under a mortgage whichis. 
merely alien on the land is notentitled, under 


either the act of June 16, 1880, or the act of 


March 26, 1908, to repayment of the moneys 


Da Ng ee SEE ae oe 335 
‘Act oF MaRcH 26,1908. 


6.. The fact that an applicant for cpavinent 


under the act. of March 26, 1908, has previ- 
- ously applied for and been denied repayment 


under the act of June 16, 1880, in no wise affects 


his right to repayment ‘under the act of 1908. 183 


7. The relinquishment of an entry in the 


‘face of a contest, where the Department in a 


companion case held-the entry there involved . 
for cancellation, is not a “voluntary relinquish- 
ment” within the meaning of the act of March 


26, 1908, and is no bar to repayment under 
- thatact..... ies eae caste arercia et wn ata Bate een eee cage 


8 The act of March 26, 1908, provides for 
repayment in cases where applications have 
been carried to entry and the entry canceled, 
as well-as in cases of mere Tojected applica: 


9, The fact that an application or entry was. _ 
rejected or canceled on a finding of fraud will © 


_ not prevent the land department from recon- 


sidering that question, in connection with an 
application for repayment, where it-is made © 
to appear that the facts and circumstances ~_ 


" Repayment—Continued.. 


- Act oF Marcu 26, 1908—Continued. ' Page. 
- under which such. adjudication , was made 
_- were not sufficient to sustain the charge. .... 221 


* 10. Where commutation proof is rejected 
for insufficient showing of residence and culti- 


_ vation, and the entry held intact subject to 
future compliance with law, and the entry- 


man thercupon relinquishes: the entry and 
applies for repayment, Tepayment may be 


| allowed unda ar the act of March 26,1908, in the 
' absenee of fraud or attempted fraud. in. con-’ 


nection with the rejected. proof re Rae ee 93 
11. Directions given that, departmental’ 
decision i in Ernest. Weisenborn, 42 L.'D., 533, 
holding that where commutation proof inpori a 
homestead enty .was rejected. ‘solely for the 


._reason that notice. thereof by publication was 
defective, Tepayment, of the. purchase money 
p paid in connection. therewith should not be 


| have been cured and the entry, confirmed, bee | 
no longer. followed Uda anc@acdkionh ona pe bate 395 | 


12. Wherever an application, ; entry or proof . 
fails or is defeated. for any cause short of volun- 


tary abandonment or relinquishment by the . 
applicant: or entryman, itis rejected ” within 


the meaning of the repayment. act of March 


: 26, 1908; and’ ‘where an application or entry is 


relinquished i in the face of charges by the gov- 


7 ernment, sueh relinquishment will not neces- 
—— sarily] be regarded as voluntary; but. in. such 
“Case. the applicant for repayment will be re- 
‘quired, to make a positive. showing of the facts 
relied. upon by. him, including evidence that 


the relinquishment: was not yoy made. 104 


| Res J udicata. ze 


See Report! 9. 


"Reservation... 


INDIAN. 

i, Revised Gereinaons of Fobruty 27, 1915, 
governing exchange of lands within Indian 
reservations. for public lands under the act of 


pMopril 21; 1004). ect woud tac. seed ieee ~ 565 


“2. The executive order of J uly 2, '1872,. eS- - 


| pena Colville Indian reservation and 


es ace 


yi and South boundaries thereof, contemplates 


that the reservation shall extend to the mid- 
dle of the channel of the river; and. all islands 


7 lying between themiddle ofthe channel ofthe 
qiverand the mainland ofthe diminished res- 


ervation are pait. of the reservation and not 


_, Subject to a ra underthe public land laws. 267 
Mrtrt ARY: 


3. Instructions of October 16, 1914, under 


~ aet of August 27, 1914; governing disposal of — ck 
i Fort Bridger E1111 ee ee 429 


4, Instructions of June 19, 1914, concerning 
lands in Fort. Niobrara abandoned military 


reservation. as : Ses che oeyeuus toetaeenses ce ee 283 


5. Tands, dormerly. emibraced: within the . 
Fort Fetterman Military reservation, opened _ 


under the act of J ‘uly 10, 1890, to Hepes! un- 


| S5017° vor Se 


INDEX, 689 


Reservation—Continued. - 


Minitary—Continued. ee Page. 


_ der the homestead laws only, are subject to 
- appropriation under section 2306, R.- 8., by. - 
location of soldiers’ additional rights. -.- - aaa — 253 


G. Landsin an-abandoned military reserva- . 
tion included within a national forest are sub- ee 
ject tolisting and entry underthc act ofJune 


11, 1906, without regard to the act of July 5;: 
-1884, providing for the appraisal and.sale of © 
landsin abandoned military reservacions......33 —.- 


7, Where persons were permitted: in good we 
faith to purchase lands, bearing valuable live _ 
oak and pine timber, reserved under. author- ot 
ity of. Congress for the United States:Navy, ~~ 
and cash certificates. of entry were issued to 
them therefor, such entries should not be dis- © 
turbed, where the Navy Department: has no- 
present use for the lands on account of their. 


> yaluable timber, but should be permitted to . 
- remain intact until such time as Congress : 
shall take action in the matter ue neat se eeee- 29000 


ForzEst -LAND. 

Seo Alaska Lands, i: Timber Cutting, 1, 2. 

Generally. - 

8. Regulations of oe 14, 1914; con-— 
cerning rights of way upon unsurveyed TiS 5-5, fe: 
tional forest 16ndS 25.22 swiwsncdcnecesedye _ 448 

iB Order of March 4,1914, concerningelosing 
of. cases cibaahe entries within forest re- 


10..Where a homestead entryman, was in . 
defanlt at thetime of reservation of thelands - 


~ for-forest purposes, he can not thereafter: cure 


the default in the face“of the reservation. ..:. 538 
11. Commutation ofa homestead entry in-. 


-cluded within. forest reservation can not be oe 


allowed -unless it he shown that at the date 


- of the reservation the homestead law was'be- 


ing complied with by the entryman - eae = ..- 53 
12. By the excepting clause in the procla- - 
mation of May.6, 1905, creating the Klamath 
forest reserve, it was intended to except from 
the reservation those legal entries upor which 
the entrymen were at that time complying» 
with the law and continued to comply with & Fg 
the law alter the reservation was made. .:....538°. 
13. A-preference right of. entry is acquired ° 


by asnecessful contest against an ontry within 


a‘ forest reservation, but such right remains 

suspended until the land shall be restored and Au 

become subject to-entry.......22..226020000. - 458 
14.:Lands withdrawn by section 1 of the act 

of February-28, 1911; for the benefit of the City —— 


of Seattle, and: not.within the Cedar Riyer . 


basin, are not restored to their: forin er. status 
by section 2 of that act until the survey has 
been completed and: approved: by: ‘the Seore-_ 
tary of the Interior. 2.222222 2.22.itiiiiiliit. 525 
15...A selection-of unsurvéyed lands aidey . 
the-act-of March 2; 1899, prior: ‘to the réguias 
tions of November 3, 1909, designating the se- _. 
lected tracts as-what will be. wher sirvéyed, 
technical subdivisions of specified: sections, : 


‘accepted: by. the:officers of the land depart 


mentpursuant “to ‘then-existing regulations 


> twee son Fay on pee ewe ge gee TE 
ae clap <a . s : iced 2 HRY vite, 


690. 


" Reservation—Continued. 


“Forest. LAND—Continued. sf oe 
Generally—Continued. | a Ce Page. 
and practice, confers upon She selector a pref- 


* -erenceright to thelands upon their identifica- 


. tion by actual survey.72i 222. iil le... -. 381 

_. 16. Under the act. of September 30,1913, - 
lands excluded from national forests:or re- 

leased from other withdrawals and restored to 

the public domain may be opened -to settle- 


ment only for a definite period, not exceeding 


ninety days, and at the end of that time may’ 
be made subject generally to disposition un- 
der all-the public land laws applicable; and. 

_ where so opened, the preference right of selec- 

_ tion conferred upon certain States by the act 

of March 3, 1893, operates for sixty days from. _ 
and after the time the lands have been so de- 
clared to be subject to disposition generally . 


under the public land laws..............-... 31 


17. 'heact of September 30, 1913, authorizes 
certain limitations. and canditions to be im- — 
posed upon lands thereafter excluded from’ 
~ national forests, but confers noauthority upon | . 
the land departm ent to impose such limita- 


tions and conditions ‘upon. lands theretofore se op 


authorized by proclamation to be excluded 
and restored to the public domain, which 
lands should. be opened to disposition i in ac- 
- cordance with the terms of the proclamation 


—- and the. practice prevailing at thie date the 
proclamation issued ......-----..22.e eee nese al. 


18, A decision by the Department of the ~ 
Interior canceling a mill site entry, without 
passing upon the validity of the mill site 
elaim or location or the claimant’s possessory 
- rights or ownership in the premises, in no wise 
- affects the legal rights, if any, the claimant 
may have in the mill site claim; and where 

' the land is included within the limits of a | 

~ national forest; but. excepted.from the opera- 

~ tion ofthe proclamation creating. the same, by 
- Teason of the mill site claim, the subsequent 
- eancellation’ of the mill site entry does not 

~~ have the effect to make the land a part of the | 
_ national forest or deprive the Secretary:of the: 
- Interior of jurisdiction: to reinstate the can-. 
- celed entry with a view to the issuance of pat- 

| y, TOPCO eA ncotn Ge cadeesiues a hcautiaeiics 257 
Art of June 11, 1908. © 8 eee 2 a 

See 6 hereof. a 
19. One who applies to hare land within a a 
; national forest listed for opening under the act 


' of June 11, 1903, and is thereafter granted a | , 


_ special use permit to:occupy the land, is enti- 

tled, in submitting proof upon his entry made 
in pursuance of such listing, to credit for resi- 
dence since the date of. the spect! use per- 


20.. The act of J une 11, 1906, specifically de- 
clares that upon the listing of lands there-— 
under by. the Secretary of Agriculture the Sec- . 
retary of the Interior shall declare such lands ~ 
open to settlement. and entry, but. that they 
shall not be subject to settlement and entry ~ 

until the expiration of sixty days from the 
filing of the-list in the local office; and these 
requirements are mandatory and jurisdic- 


1 
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Act of June 11, 1906—Continued. Page. 
tional and can Tok be dispensed with by the 


_ land department......2...-2222-.2-24- ease eDo 


21. No claim is juitiated: to land under the | 


_. act of June 11,: 1906, until the Secretary of 
. Agriculture haslisted the land for entry, such 


list has been filed in the local land office , pub- 
lication thereof made, and application to enter. 
filed by the. applicant for the listing; and. 


“while an entryman under that act may be 


given credit for residence during his o¢cu- 
pancy of the land under a special use permit __ 
prior to making entry, he does not by such. © 


occupancy acquire a settlement claim to the | 


land within the meaning of the proviso to sec- 


tion 1 of theact of February 28, 1911, excepting 


settlement claims from the withdrawal ce. 
clared by that act.... 2.022222 eee elec ve oe. 
22. A settler upon unsurveyed lands subse- 
quently included in a national forest may. 
elect to stand upon his rights as a settler and 


await survey of the. township, when he may | 


make entry of 160 acres or less under the 
general homestead Jaws, or he may; without 
waiting for the regular survey, apply for list- 
ing of the lands under.the act of June 11, 1906; 
and where he applies for listing un der that act, 
and makes entry of such part of the lands em- 
braced in his settlement as is found to be of 
the character subject to listing and opened-to- 
etltry under the act, he thereby waives all 
claim to the remainder and.can not, after 


. sutvey of the township, make cntry under the ~ 
"general homestead law for the entire area 


covered. by his settlement claim ew btcerens wivce Bar 
“Act of June 4, 1897, - . 
93. Forest lieu - saisctions of aecevened 


Jands are not defeated. by. settlements made ~ 
with full knowledge of such prior claims. .... 331 


24, The right of contest and resultant pref- 


_. erence right of entry aecorded by the act of 
' May 14, 1880, do not extend to forest lieu 
_ selections under thé act of June 4, 1897...... 119° 


25, It is within the sound discretion of the 


Commissioner of the General Land Office to 
permit individuals to participate in govern- 


ment proceedings against forest lieu selections. 119 
96. Where an ‘application to make forest 


_ lieu selection fails because of defective base, 


amendment thereof by- the substitution - of 
new base can not be-allowed | in the face ofan - 
intervening withdrawal for forestry pur-_ 


| 27. The Secretary of the Interior i is without. ~ 
power to authorize the cutting of timberfrom - 


_ the lands embraced in an unapproved forest 


lieu selection, even though the selector should 


'- ‘execute bond to indemnify the bobo States 


in event the selection should fail... .......... 176 
28. The fact that part of the land pabracel = 


‘in a forest lieu selection is within a power site 


or other withdrawal does not necessitate can- 
cellation of the selection in its entirety, butit . 
may be divided and permitted. to stand as to 

the land subject thereto, upon designation by 

the selector of se DIoPet bases for such orton: . us 


“Reservoir Lands. 
 -1.-Cireular of September 23, 1914,. under 
-. act.of August 6, 1914, governing restoration to. 
entry of lands’ reserved for reservoir purposes 
~ at the headwaters of the Mississippi 1 river.... 
2: Lands formerly embraced. in a with-- 
drawal for resérvoir. purposes and restored to 


- INDEX. 
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400 


-. the public domain by. the act of March 3, 1905, 


4 “subject to homestead entry only,’ are not 
- subject to appropriation by location of sol- 
diers’ additional BBH NS weheeerte Se etoktat te POE: 


Reservoirs... 
See Reservoir Lands, 1; 5 ight of Woy, 11. 


Besidence. 


See Contest, 1, 3; Homestead, 47-51; Recla-— 


mation, 11; Reservation, ‘19. . 


GENERALLY. 

1, Absence of a ‘homestead. sievian from 
his claim. due: to judicial restraint does not 
- break the continuity of his residence and does 
not render the entry liable te contest on the 
ground of abandonment...........-...--+--+ 
2. One at liberty on bail which obligates 

— him not to leave the jurisdiction of the court 
is‘under judicial restraint. belie hantecwcce sees 


188 


8. Where a homestead entryman was pre- ; 


vented from establishing residence. by persons 


in occupation of the land embraced in the — 


entry, such persons will not be heard to say 
that the entryman did not establish residence 
atthe time he attempted to do so and was pre- 

» “Vented by thet. jo. ..0c0 csc ceeeceesee ete nes 
ALA contestant: who settles upon the land 
-. embraced in the entry under contest and 


344 


maintains residence thereon, may be credited ° © 


' with the full period of such residence where 
the contested entry is afterwards canceled and 
the contestant is. permitted to make home- 


cai ee ee ne 


5. In view of the Jong-continued and uni- 
form practice of the land departmentallowing ~ 
a homestead entryman six months from date 
of entry within which to establish residence, 


and the fact that such practice hid many-. 


times. received legislative recognition, and had 
‘become a rule. of property, the departmental 
decision in Fisher 2. Heirs. of Rule, 42 L.D., 
62, 64, departing from such long-established 
_ practice, and also departing from the -well- 
_ established and uniform ruling that upon the 
death of a homestead entryman his heirs are 
‘not required to reside upon the land, but may 
complete title by cultivation for a sufficient 
time to. make up the five-year period, is 
overruled........-+- scecbaree seeeeeee ere 
. LEAVE. OF. ABSENCE. , 
6. Circular of September 8, 1914, under act 
of August 22,- 194, respecting leaves of ab- 


75 


we Where the absence ofa homestead entry- | 


“man. from his claim was due to a cause which 


- would have entitled him to a leave of absence - 


. under the act of March 2, 1889, had he filed 

- application therefor, his failure to apply for 
_ such leave should not prejudice consideration 

of final Proot submitted upon his entry; but, 


Residence—Continued. | 


LEAVE OF: ApseNcE—Continued. 


_in the absence of adverse claim or interest, the — 


submission of proof may be treated as in effect _ 
an application. for leave for the per iod of his: - 


“absence and Jeave therefor granted under the oo Gs 
provisions of that act....2.......------2-ec05: 14. , 


8. The provision in the act of June 6, 1912, 
that an entryman shall reside upon his entry. 
for practically seven months each. year. iis are 
the establishment of residence, does not pre- 
vent the allowance of leave of absence for a — 
greater period; for proper cause, und er the act 
Of March. 2880 | octet hee S oc .- 1480 


Right of Way. 


GENERALLY, - : m2. 
1. Regulations of November 14, 1914, gov- 

erning rights of way upon unsurveyed jands 

within national GpTOSES cas accra seeeicees- e 448 


RAILROAD, TRAMROAD, ETC. ere 
See Alaska Lands,ll. © 
2. Section 4 of the act of March 83,1875, does ~ 

not authorize the filing of a profile of the road 

in advance of the filing of the township plat - 

of survey in the local office. ............--.-- 392 
3. The requirement in the regulations. of — 


May. 21, 1909, under the act of March 3, 1875, . 


that the map required by that act, showing - - 
the profile of the road, shall be. accompanied 
by a certificte that the survey represented —. 
thereon has been adopted by the company as . 
the definite location of its road, has no appli- - 


_ cation where the route of the road is wholly — 


over unsurveyed lands; the filing of profiles 


Showing rights of way over unsurveyed.. . 


lands, for general information, being gov- - ~ 


‘erned by paragraph 14 of said regulations, 


which does not require such certificate..... 78 

4. Profiles of rights of way over unsurveyed = 
lands should conform as nearly as practicable: . 
with the requirements governing oe of . 


' routes over surveyed lands..-......2.2.le:-- 73 


5. Entry and patent of a legal gobdtveiae = 
crossed by the 400-foot right of way granted. = 
to the Northern Pacific Railway Company. - 
by the act of July 2, 1864, carries no interest 
or title to the piehitGhway strip; and upon . 
subsequent abandonment of the right of 
way the title thereto reverts to the United | 
States and does not pass to the owners of the: 
subdivisions through which the elt of way 


STATION GROUNDS. 
See Alaska Lands, 11. 
G. Theactual construction ofa aad over. 


_ public lands doesnot fix the boundaries of the 


station grounds necessary to, desired, and ~ 
subject to acquisition by ane railroad com . 


7. Except as providedin section 4oftheact — 
of March 3, 1875, station grounds can only be ~ 
secured under that act by the construction of 
station houses, sidetracks, ete., and-only to’. | 
the extent of the ground actually occupied oe a 
the railroad for such purposes. ieee Babess state (392 


| ree eee 
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Right of Way-Gontinued 


INDEX, 
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STATION GRoUNDS—Continued. 
8, Theland department is without jurisdic- 
tion to approve an application for station 
grounds under the act of March 3, 1875, in so 


far as it embraces lands covered by a townsite. 


_9. No rights are acquired by the fling of an 


- application for station grounds. subsequent to. 


the attachment of the right of the State to 
the lands involved under its school grant.... 


10. Section 1 of the act of March 3, 1875, 


Inaking a grant of not: to exceed 20 acres of 


_. public lands for station purposes for each ten 


miles of road, contemplates that the railroad 
‘company may take any amount of Jand not 


-excceding 20 acres for each station; and the — 


. Secretary of the Interior is without authority 
to determine how much land may be neces- 


' sary or torestrict thearea which may betaken 


_ for.a station so long as it does not exceed 20 


CANALS, DircuEs, AND RESERVOIRS. . 
11. The high-water line of water having a 


. natural ground shore is the marginal limit 


.. thereof within the meaning of section 18 of the 
act of March 3, 1891, granting rights of way for 
reservoirs, canals'and ditches ‘‘to the extent 
of the ground occupied. by the water of the 


reservoir and of the canal and its laterals, and 


fifty feet on each side. of the marginal limits 
- thereof’”’; but where the waiter is confined by 


a constructed wall, dam or embankment, the - 


marginal limit of such wall, dam or embank- 
ment constituting a portion of the reservoir 
should be taken as the marginal limit in esti- 


mating the fifty-foot outward houndary ofthe 


‘Tight of way.....- pe coke tee leagee cata aaterains 


POWER PURPOSES. 


12. An executive order withdrawing & strip 
ofland under the act of June 25, 1910, for right 


of way for electrical transmission lines, does. 


not render the tracts lying on opposite sides of 
the withdrawn strip noncontiguous, and an | 


entry embracing tracts on both sides of such 
| strip may be.allowed, but the entry papers 
- and patentshou 1d contain an excepting clatise 
excluding the area. embraced in the with- 


‘Pree LINES. 
18. The purpose for which aright of way is 
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_ sought and for which conduits are to be con- ee 
stricted. and utilized willcontrolin the deter- . 
- mination as to which of existing laws i isappli-’. 


cable to the granting of the right. ....2.2... 

14. Rights of way for pipelines may be.al- 
lowed under the provisions of the act of 
March 3, 1891, as amended by the act of May 
11, 1898, ‘granting rights of way for reservoirs, 


canals, and laterals, where the rights sought — 


are to be utilized for the main. purpore of i irri- 


a5, Departmental decision in Malone Land © 
and Water Co., 41 Li. D., 188, in so far as it de- 
nies rights of way for pipe lines for irri igation 
- purposes under the act Of March 3, 1891, is over- 


ruled....... iswieoeeedaeel a cules ates aes aid: LU) 





1, Where the State of California; after the. 


approval of a school indemnity selection, sold 


and patented to another the lands assigned as 


base for such selection,the State should be ™ 


_ given opportunity to protect its transferee by 


selection, on good and sufficient base, of the 


Jand so erroneously sold and patented; and in 
case the State should fail-to make such selec- 


tion; the transferee should be given opportu- 


nity to make appropriate entry for the land so | 
, purchased from the State.. Bikes etnias aaa ais : 


‘Serip. 


See Contest, 4. 


Selection. | 


See Desert Land, 17; Railroad Grant, 1, 5~3; 
Reservation, 23-28; States and Territories, 1; 


With ‘awal, af 


470 


1. Circular of May 22, 1914, governing dis. 


position of applications, filings, and selections ; 


for lands opened or restored to entry... .- sa Sys 
2. A selection of unsurveyed lands prior to 
the regulations of November 3, 1909, designat- 


surveyed, technical subdivisions of specified 
sections, accepted by the officers of the land 
department pursuant to then-existing regula- 
tions and practice, confers upon the selector a 
pr eference right to thelancs upon their identi- 
fication by actual survey... - 


os 6iw Oe we ee eo 8 in 


Settlement. 
See Indian Lands, 11; Rairoad ‘Grune 13, Lee 
Reservation, 16, 19, 22,207 Survey, 5. 


254 


ing the selected tracts as what will be, when 


3R1. 


‘1, A possessory right is acquired by scttias | 


ment and entry as against all except the gov- 


ernment; and so long as an entry remains of - 


record no rights can be acquired as against the 
entryman by settlement upozand occupation 


of the land, notwithstanding the statutory - 


life of the record entry has expired... .- Peer, 


2, A settler upon public land who fails to 


make entry within three months from the 


date of settlement, or within three months — 


from the date of the filing of the township plat 
of survey where the settlement is upon un- 
surveyed jand, forfeits his right in favor ofa 


‘subsequent settler who asserts his claim in 


time; but in the absence of an adverse settle- ° 


ment, the settler loses no rights by failure to 


assert his claim within three months: ........ 
8. Any question concerning the formality 


of the assertion and completion of title under 
settlement claims is a matter between the ~ 


United States and the settler; and theland de- 


partment is not deprived of its jurisdiction 
_and.duty to give equitable consideration to 
asserted settlement claims by the tender of a: 


scrip application for the land by one having 


no claim to equitable consideration. ....:.... 
4, The right acquired by settlement upon. 
public lands under the act of May 14, 


1880, 


is coextensive with. the right of entry con- — | 


ferred by the homestead laws; and a set- 


tlerupon unsurveyed land subsequently des-. 


ignated under the enlarged homestead act is, 


upon the filing of the township plat of survey, 


. INDEX. 693 
| Settlement— Continued: Page. 
- entitled to make entry of the land embraced. - 
- | inhis settlement claim to the full area of 320 
acres: perinitted by the enlarged homestead 


| Survey—Continued: 
- ‘the lands are not subject ¢ to s diapeaal under. 
- the public land laws until the survey is cor- - 


rected and the approved plat refiled ......... 
, MHET eS Sc Gons ace sud nee Wen ee aa laecouxsoes oes G0 _ §. The official return of the surveyor gen- 
Settlers. eral as to the area of a legal subdivision is,so . 
See Railroad Lands, 2; States and Territor- . ROBE, 25009 Si Vey stands, conclusive of the 
ies, 1. | _ afea. acquired through entry of that subdi- 
roe _. vision; but the land.department may, upon 
Shale. . allegation of defect in the official survey, di- - 
oe See Railroad: Grant, 4. rect a resurvey to determine the true area of . 
 Siletz Indian Vawaes . - the legal subdivision in question, with a view, 
See. Indian ae ds, 41-13. oo to ascertaining whether the entryman is dis- : 
— qualified, by reason of the area embraced in 
- Soldiers’ Additional. — _ his entry, from making an additional entry. 113 
ba aie ae Repayment, 23 Reser- ‘Swamp Lan ds. ae 
slat 2. le Where lands made subject to the drain. 
Soldiers’ Declaratory. Statement. " age laws of the State of Minnesota by the act 
_. See Homestead, 11, 20, 21. of May 20, 1908, were sold for taxes under said _ 
- act, and the purchaser at the ax. sale subse- 
Special Agent. t, and th haser at the tax sale sub 
"Bee Practice, 5. i . “quently waives and assigns all rights under 
- : such purchase to one duly qualified to make — 
St. Francis: River Sunk Lands. entry under the homestead laws, such trans- 
- See Arkansas Sunk Lands, 1, 2. ~ feree: is. entitled, in. the absence of any inter: 
tat i - an vening adverse entry under the act, to make — 
Ss ates and ‘Terri tories. 4 : homestead entry of the land, subject to the: 
1..No rights accrued to the sak of Idaho - a 
provisions of said act.....-..-.---.-.------- = 425 


by virtue of the unauthorized ‘selections of — 
- _the State Land Board until such selections . 
_ were ratified and confirmed by act of the State 


| Timber and Stone. 
1. Revised’ regulations of J anuary 2, 1914.. 37 


- Page: bee, a 


legislature of February 8, 1911; but such rati- - 
fication had no retroactive effecttoimpair the .~ - 


rights of bona fide settlers whose claims had " 


plat of survey thereof is on file in their office; 


and where after filing of a plat of survey itis. 


withdrawn for the correction of error therein, — 





9, Each: legal subdivision embraced in a 


‘timber. and stone. entity must be sold for at. _ - 
least $2.50 per acre; and it is not sufficient . 


nope The Secretary of the Interior is without 
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attached long prior thereto......:........1--- 168 | that the price paid for all the legal subdivi- 
Station Ground Ss. . — sions in the entry, taken i in its entirety, aver- 
- See Right of Way, 6 6-10. ~ ages $2.50 Per ACT@....2--------- 2-22 +e -+-- 504 
Fake 3. Lands subject to entry under the timber _ 
Statutes. and stone act must not only he unfit for’. 
See Acts of Congress and + Revised Statutes _ cultivation but must. be chiefly valpable for _ 
- Cited and Construct, pugs XXII and XV. _. timber, which: value is judicable by smallest 
Survey. 2 : legal ‘subdivisions : and where . a smallest _ 
See Railroad ea t, 3. * legal subdivision embraced in a timber and — 
“1the Commissioner of the. Gaal Land sires cmt pes ae Pape ou - 
_ Office has authority to reject the application. ee ee a paahe 
of a State for the survey . additional town- sae ecard 7 sated 4 as fe subdi- | 
ships under the act of August 18, 1894, where ae ' a — y=: 
sufficient withdrawals have already been oo neat Derg ene ace ee alpen and 
_ made under that act to satisfy me claims of stone regulations an applicant under the tim- 
_the State under its grants..........-..-...-.- 168 “ber and stone act is entitled to purchase, In. 
2. Affirmative action by the Commissioner the absence of an appraisement of the land ~ 
of the General Land Office, after publication — - within nine months from tho tender of his 
of aetice sor an application for survey under. SWoOrtt statement, : at the price named in his | 
the act of August 18,1894, is a prerequisite to sworn statement; one WE ee sie oh: 
a withdrawal of the lands Etech cine tes el Be tee ork 168 ° fraud OF ATISES Presor tation, there i IS no author- 5 
3. ‘The approval and filing of a plat a ae ity for an appraisement or reappraisement of . 
--réy relate back to the actual m aking Senne. 2 - the land after the application has been or is rar 
survey, and the survey in the field identifies ° - entitled to bo allowed... ..-.. ee GES oN ee ae 
each tract shown thereon and constitutes Timber Cutting. - 
notice to all intending settlers of the locus of — 1. Jurisdiction over matters relating to the 
tracts previously claimed in terms of govern- . cutting of timber upon lands within the | 
" . ment subdivisions, except as may: be other- | surface area of mining claims within national ~ 
- wise provided by statute.......:..--..0....- 328 _ forests is vested in the Department of Agri- 
4, Local officers are without power to per- ‘eulture and not in the Department _ of. the | 
mit entry of public lands where no approved AINNIOE ce oo beet e eS eae cues Coane eens 465 


-power to authorize the cutting of timber — 


from-the lands embraced in’an unapproved 


+ 604 


- Timber Cutting —Contatied. Page. 
forest lieu selection, even though the selector 
should execute bond to indemnify the a 
States in the event the selection should fail. 


Timber Trespass. a) uta 

- 1, In cases of innocent trespass, where tim- 

oo ber is cut from lands of the United States, the 
stumpage value, and not the value after 


- severance, ‘is the proper measure of re 106 


Town Lots. | 

iL Instructions of August 5, 1914, cae act 

of July. 9, 1914, concerning patents ‘to trans- 
Jerees of. town lots . etait Sten weeiegocdeeswenneneul 


Township Plat. 


See Survey, 3, 4. 


Transferee. 
- Bee Homestead, 85 School: Land, 1; 
Lots, 1. 
1. The transferee of an entry after fie issu-. 
anceé of final certificate takes only such right 
as the entryman Himself lias... ec eviews 426 


Unreported Cases.. 
See Table of; ‘page 575.° 


-Unsurveyed: Lands. - 
~ See Desert Land, 8, 9; Selection, z% 


wae Right. | 

See Desert Land, 4; Reclamation, 1 18-20, 

1. The procedure for the appropriation 
of water provided by the act of March 9; - 
1907, of the legislature of Montana, is not éx- ° 
clusive and ‘mandatory and does not bar’ 
appropriation’ by actual diversion and use; 
and the land department will recognizé as ° 


Town 


INDEX. | 





Wa ter Right—Continned. 
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prima. jacie sufficient to support’ final proof . 
-upon a- desert land entry for lands in the . 


State of Montana an appropriation by ac- 


tual | diversion and use of water, whether 


from an adjudicated or an unadjudicated 


stream, provided it shall appear by satis- 


- factory evidence that there are unappro- 


priated waters sufficient to satisfy such ap- 
‘propriation and to permanently reclaim 


the lands..-..... Liehtee aed awa senses acai 


Withdrawal. . 


See Mineral Land, 4; “Mining ‘Guin 3,5; 


7; Reclamation, 7 ; Survey, 1, Pes 


1, No. such right is acquired by a forest ; 


_ lieu, railroad, or State selection, prior to ap- 
proval” thereof by the proper officer of the 
United States, as will except the land from 
withdrawal by the government under the 
aet of June 20,1910. ss ese etsek essere 


2. An executive order withdrawing a strip: 


of land under the act of June 25, 1910, for 
right of way for electrical transmission lines, 


does not render the .tracts lying on opposite 


sides of the withdrawn strip noncontiguous, 


293 : 


and an entry embracing tracts on both sides _ 


" of such strip may be allowed, but the entry © 


. papérs and patent should contain an except-— 


ing clause excluding the area embraced in 
the withdrawal. gen ot SC anass iced embeee dane 


Words. and Phrases: Ganatededs: 
1. “Judicial restraint’ as excuse for ab- 
sence from Omestedd 22a. 35eseuedwstetetenuse ; 
2. Minor orphan children”? in See. 2307, 





